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IN  THB 


HOUSE    OF    LORDS, 

ON  APPEALS  AND  WRITS  OP  ERROR. 


APPEAL 

FROM  THE  COURT  OF  SESSION. 


DON  V.  LIPPMANN. 

1837. 

Sir  William  Henry  Don,  of  Newton,  Bart.     .    Appellant. 
M.  LiPPMANN,  residing  at  Nancy,  in  France      .    RespondenU 

Foreign  Judgment.    BiUa  of  Exdiange. 

The  law  of  a  country,  where  a  contract  is  to  be  enforced,  most  govern 
the  enforcement  of  such  contract.^ 

Where,  therefore,  bills  were  drawn  and  accepted,  and  became  due  in 
France,  but  the  acceptor,  a  Scotchman,  before  such  bills  became  due, 
returned  to  Scotland,  and  there  continued  till  his  death,  held^  by  the 
Lords  (reversing  the  decision  of  the  Court  of  Session),  that  more 
than  six  years  having  elapsed  between  the  time  of  the  bills  becoming 
due  and  the  action  being  brought,  the  Scotch  law  of  prescription 


fT  *  See  Liverpool  Marine  Credit  Co.  v.  Hunter,  L.  K  8  Ch.  Ap.  479,  486, 
487  ;  Story  Confl.  Laws,  §§  280,  556,  558  and  note  (2);  Bank  of  United 
States  V.  Donnally,  8  Peters,  372;  Wilcox  v.  Hunt,  13  Peters,  379;  Angell 
Limitations  (4th  ed.),  §  65  ;  Duncan  v.  Cannan,  18  Jur.  736  ;  The  Lon* 
dcm  and  North  Western  Railway  Co.  t;.  Lindsay,  4  Jur.  N.  S.  343 ;  Fer* 
goason  V.  Fyffe,  8  CI.  &  Fin.  121;  Lebel  v.  Tucker,  L.  R.  3  Q.  B.  77. 
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applied,*  and  that  its  effect  was  not  prevented  by  the  fact  that  the 
payee  had  taken  legal  proceedings  in  France  during  the  absence  of  the 
debtor,  and  had  obtained  judgment  against  him.' 
A  Court  which  is  called  on  to  enforce  a  foreign  judgment  may  examine 
into  that  judgment  to  see  whether  it  has  been  rightfully  obtained  or 
not.* 

April  21,  28.    May  3,  26. 

The  late  Sir  Alexander  Don,  the  father  of  the  appel- 
*2  lant,  happened  to  be  within  the  French  territory  *in 
1802,  when  hostilities  recommenced  between  this  coun- 
try and  France  after  the  peace  of  Amiens,  and  with  many 
other  British  subjects  was  tyrannically  detained  in  France. 
He  remained  a  prisoner  until  February,  1810.  Upon  the 
13th  of  November,  1809,  Charles  Fagan,  merchant  in  Paris, 
drew  two  bills  upon  him,  which  are  dated  "  Versailles," 
ordering  him,  as  acceptor,  to  pay  to  the  respondent  Lipp- 

I 

•  Angell  Limitations  (4th  ed.),  §§  65-67  and  cases  in  notes ;  Andrews 

V,  Ilerriott,  4  Cowen,  528,  note  (10) ;  Le  Roy  v.  Crowninshield,  2  Mason, 
151;  Paine  v.  Drew,  44  N.  H.  306,  320;  Story  Confl.  Laws,  §  576  et  seq.; 
Pearsall  v.  Dwight,  2  Mass.  84;  Bulger  t;.  Roche,  M  Pick.  36;  Putnam  v. 
Dike,  13  Gray,  535;  Brigham  y.  Bigelow,  12  Met.  268,  272-274;  Decouche 
V,  Savetier,  3  John.  Ch.  190,  217-220  ;  Van  Reimsdyk  v.  Kane,  1  Gall. 
371 ;  Byrne  v,  Crowninshield,  17  Mass.  55  ;  Fergusson  v.  Fyffe,  8  CI.  & 
Fin.  121  ;  Bain  v,  Whitehaven  &c.  Railway  Co.  3  H.  L.  Cas.  18-20  ; 
Thihodeau  v,  Levassuer,  36  Maine,  362  ;  Townsend  v,  Jemison,  9  How. 
(U.  S.)  407;  M'Ehnoyle  v,  Cohen,  13  Peters,  312;  Bank  of  United  States 
17.  Donnally,  8  Peters,  361 ;  Flowers  ».  Foreman,  23  How.  (U.  S.)  132 ; 
Lincoln  v.  Battelle,  6  Wend.  475 ;  Medbury  u.  Hopkins,  3  Conn.  472  ; 
Woodbridge  v.  Wright,  3  Conn.  523;  Fletcher  v.  Spaulding,  9  Minn.  64; 
Hendricks  v.  Comstock,  12  Ind.  238  ;  Walwortt  v.  Routh,  14  La.  Ann. 
205  ;  Gassaway  v,  Hopkins,  1  Head  (Tenn.),  583. 

«  See  McEhnoyle  v,  Cohen,  13  Peters,  312;  Story  Confl.  Laws,  §  582  a; 
Hall  V,  WilUams,  6  Pick.  232;  Woodward  v.  Tremere,  6  Pick.  354;  Ewer 
V.  Coffin,  1  Cush.  23  ;  Boylan  v,  Whitney,  3  Ind.  140  ;  Ex  parte  Kidd,  7 
Jur.  N.  S.  613. 

*  See  Houlditeh  v.  Donegall,  2  CI.  &  Fin.  470,  note  (2);  Hall  r.  Wil- 
liams, 6  Pick.  232 ;  S.  C.  10  Maine,  278  ;  Ricardo  v.  Garcias,  12  CI.  & 
Fin.  368  and  note  (1) ;  Story  Confl.  Laws,  §§  547  in  note,  548,  598  et  seq, ; 
Simpson  w.  Fogo,  6  Jur.  N.  S.  949.  A  foreign  judgment  of  a  competent 
Court  may  be  impeached  if  there  is  error  on  the  face  of  it,  or  if  it  is 
shown  to  have  been  obtained  by  fraud,  or  is  opposed  to  natural  justice  ; 
it  cannot  be  enforced  against  those  not  parties  to  it,  unless  it  be  in  rem, 
Messina  i;.  Petrococchino,  L.  R.  4  P.  C.  144. 
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mann,  who  was  named  in  the  bUld  as  payee,  the  sum  of 
20,000  francs,  each  bill  being  for  that  amount.  These  bills 
were  drawn  upon  the  acceptor  at  the  "  H8tel  de  Richelieu, 
Paris,"  his  place  of  residence ;  were  made  payable  on  the  1st 
of  March;  and  were  drawn  and  accepted  in  the  following 
terms:  — 

Versailles,  le  13  9bre,  1809. 

Bon  pour  20,000  fr. 
Au  premier  Mars  prochain,  payd  par  cette  premiere  de 
change,  h  I'ordre  de  M.  Lippmann,  le  somme  de  yingt  mille 
francs,  valeur  re(u,  sans  autre  avis. 

Bon  pour  vingt  mille  francs. 
A  Monsieur,  (signed)  Chas.  Fagan. 

Monsr.  Don. 

HStel  Richelieu,  Rue  Neuve, 
St.  Augustin,  Paris. 
Accepts  pour  le  somme  de  vingt  mille  francs,  payable  le 
premier  Mars,  1810. 

(signed)  Alexander  Don. 

VersaiUes,  le  18  9bre,  1809. 

Bon  pour  20,000  fr. 
Au  premier  Mars  prochain,  pay^  par  cette  premiere 
de  change,  &  Tordre  de  M.  Lippmann,  le  *  somme  de  vingt   *  3 
mille  francs,  valeur  re9u,  sans  autre  avis. 

Bon  pour  vingt  mille  francs. 
A  Monsieur,  (signed)  Chas.  Fagan. 

Monsr.  Don. 

HStel  Richelieu,  Rue  Neuve, 
St.  Augustin,  Paris. 
Accepts  pour  le  somme  de  vingt  miUe  francs,  payable  le 
premier  Mars,  1810. 

(signed)  Alexander  Don. 

Before  the  bills  became  due,  Sir  Alexander  Don  left  Paris, 
and  was  in  England  in  the  month  of  February,  1810.     When 
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the  bills  became  due  they  were  dishonoured,  and  protested 
for  non-payment  against  the  acceptor,  and  the  dishonour  was 
intimated  to  Charles  Fagan,  the  drawer. 

M.  Lippmann  then  commenced  proceedings  according  to 
the  law  of  France  against  both  the  acceptor  and  drawer  of 
the  bills,  and,  in  the  action  raised  before  the  Tribunal  de 
Commerce  of  the  department  of  the  Seine,  Charles  Fagan, 
the  drawer,  made  appearance,  but  he  did  not  deny  the  valid- 
ity of  the  debt.  He  requested  the  Court,  however,  to  give 
him  time,  in  order  that  he  might  arrange  as  to  payments  of 
the  biUs.  On  the  26th  July,  1810,  judgment  was  pronounced 
against  both  the  drawer  who  had  made  appearance,  and  against 
Sir  Alexander  Don  the  acceptor,  in  absence.  All  the  requisites 
of  the  law  of  France  were  stated  to  have  been  complied  with  in 
these  proceedings.  The  decree  of  the  Court  was  for  payment 
of  the  contents  of  the  bills,  and  fifty-nine  francs  of  expenses, 
exclusive  of  the  expense  of  registering  the  judgment. 

*  4   This  judgment  was,  in  the  *  pleadings  in  the  present  suit, 

alleged  to  have  been  intimated  on  the  22d  October,  1810, 
by  the  proper  officer,  and  according  to  legal  form,  at  the 
former  residence  of  Sir  Alexander  Don ;  and  it  was  stated, 
that  he  had  left  the  H8tel  Richelieu  about  six  months  before, 
and  was  believed  by  the  servants  at  the  hotel  to  have  gone  to 
England.  Execution  then  followed  against  the  effects  of 
Charles  Fagan,  as  his  person  could  not  be  found.  That  per- 
son afterwards  died,  and  about  the  month  of  March,  1813, 
his  effects  were  sold  at  the  instance  of  M.  Lippmann,  and  the 
sale  was  reported  by  the  auctioneer  as  having  produced  434 
francs,  after  deducting  expenses,  for  which  credit  is  given. 
A  claim  was  made  on  Sir  Alexander  Don,  but  he  positively 
declared  that  he  had  remitted  to  France  ample  funds  to  pay 
all  his  just  debts ;  and  after  a  correspondence  on  the  subject, 
which  took  place  in  1814,  no  further  claim  was  made  on  Sir 
Alexander  Don  in  his  lifetime.  He  died  in  April,  1820. 
The  action,  now  the  subject  of  appeal,  was  commenced  on 
the  3d  of  April,  1829,  and  it  was  founded  both  upon  the  bills 
and  the  judgment.  The  defendant,  who,  being  an  infant, 
appeared  by  his  tutor,  set  up  in  defence  the  Act  of  1772,  by 
which  it  is  declared,  *^  that  no  bill  of  exchange,  &o.,  shall  be 
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of  force  in  Scotland  unless  diligence  shall  l)e  raised  and  exe- 
cuted, or  action  commenced  thereon  within  six  years  from 
and  after  the  terms  at  which  the  sums  in  the  said  bills  shall 
become  exigible."  The  question,  therefore,  which  was  raised, 
was,  whether  the  law  of  Scotland  or  that  of  France  was 
applicable  to  the  case.  If  the  former,  then  the  Act  of  1772, 
which  limits  the  right  of  suing  to  within  six  years  after  the 
bill,  &c.,  becomes  due,  had  taken  effect,  and  the  action  was 
ban-ed  by  prescription ;  if  the  latter,  then  the  bar  by  pre- 
scription would  take  effect  at  five  years  from  the  *  date  *  5 
of  the  instrument,  unless  proceedings  were  taken  in  a 
French  Court  on  such  instrument,  but  if  such  proceedings 
were  taken,  then  after  judgment  therein  obtained,  the  pre- 
scription would  not  be  a  bar  for  thirty  years  after  the  date  of 
the  judgment,  and  consequently  the  decree  in  the  French 
Court  might  properly  be  made  the  ground  of  the  present 
suit.  When  the  case  came  before  the  Lord  Ordinary,  he 
took  the'  opinions  of  French  counsel  on  the  law  of  France, 
and  after  having  taken  time  for  consideration,  he  pronounced 
an  interlocutor  repelling  the  plea  of  sexennial  prescription, 
and  finding  that  the  defendant  was  entitled  to  be  reponed 
against  the  judgment  of  the  Tribunal  of  Commerce  in  France. 
He  therefore  appointed  the  parties  to  be  further  heard  on  the 
merits  of  the  case.  In  a  note  appended  to  the  interlocutor, 
his  Lordship  went  fully  into  the  question  of  the  particular 
law  by  which  a  claim  on  bills  of  this  sort  was  to  be  decided, 
and  intimated  that  he  looked  upon  the  proceedings  in  France 
as  merely  sufficient  to  repel  the  plea  of  prescription,  but  not 
as  sufficient  to  preclude  the  defender  from  answering  the 
claim  by  going  into  the  merits  of  the  case.  The  Lords  of  the 
first  division  of  the  Court  of  Session  sustained  this  interloc- 
utor. 

Sir  W.  Follett  and  Mr.  M.  Smithy  for  the  appellant.  —  The 
law  by  which  this  case  must  be  decided  is  that  of  the  country 
where  the  remedy  is  sought  to  be  enforced,  (a)  The  remedy 
here  was  sought  to  be  enforced  in  Scotland.     The  bills  too 

(a)  Voet,  De  Statutis,  lib.  1,  tit.  4,  part  2,  §  58.  Huber  de  Conflictu 
Leg.  Div.    Ersk.  B.  UI.  tit.  7,  §  48. 
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became  due  whUe  the  acceptor  was  domiciled  in  Scotland, 
and  therefore  by  the  law  of  Scotland  were  payable  there. 

*  6    The  *  lex  loci  solutionis  must  therefore  prevail  over  the 

lex  loci  contractus.  The  Scotch  plea  of  prescription  is 
consequently  applicable  to  the  suit,  and  forms  a  complete  bar 
to  it.  If  a  French  bill  of  exchange  is  sued  on  in  England,  it 
must  be  sued  on  according  to  the  law  of  England,  and  then 
the  English  Statute  of  Limitations  would  form  a  bar  to  the 
demand,  if  the  bill  had  been  due  for  more  than  six  years,  (a) 
Be  la  Vega  v.  Vianna^  (h)  The  British  Linen  Co.  v.  Drum- 
mond.  (c)  It  is  admitted  that  the  law  of  the  place  where 
the  contract  is  made  must  be  employed  to  expound  the  con- 
tract. But  there  is  a  manifest  distinction  between  expound- 
ing and  enforcing  a  contract.  K  this  first  proposition  is 
established,  then  it  follows  that  the  prescription  thus  created 
by  the  law  of  the  country  where  the  remedy  is  sought  to  be 
enforced,  cannot  be  prevented  from  taking  effect  but  by 
something  which  that  law  itself  admits  to  be  sufficient  to 
defeat  the  prescription.  Now,  that  cannot  be  the  case  with 
the  proceedings  in  the  French  Court.  Those  proceedings  were 
altogether  such  as  neither  the  Scotch  nor  the  English  law 
would  recognize.  They  were  taken  in  the  absence  of  Sir 
Alexander  Don,  in  the  Courts  of  a  country  where  he  was  at 
the  time  an  alien  enemy,  where  he  would  not  have  been 
permitted  by  the  law  of  that  country  to  appear  and  claim 
any  civil  rights,  and  where  he  had  neither  property  to  be 
attached,  nor  an  appointed  agent  to  be  answerable  for  him. 
All  the  cases  in  which  the  decrees  of  foreign  Courts  have 
been  treated  as  primd  facie  evidence  of  the  existence  of  a 
debt,  have  been  those  where  the  parties  did  appear  or  had 

full  opportunity  of  appearing  before  the  tribunal  pro- 

*  7    nouncing  the  decree,  or  *  where  they  had  property  situ- 

ated or  agents  residing  within  the  jurisdiction.  Goddard 
V.  Stvinton,  (d)  Edwards  v.  Prescott.  (e)  In  the  case  of  Sin- 
clair V.  Fraser^  (g)  the  Scotch  Courts  did  not  carry  out  the 
doctrine  of  the  above  cited  cases,  but  on  appeal  to  the  House 

(a)  Chitty  on  Bills,  8  edit.  613.  (h)  1  B.  &  Ad.  284. 

(c)  10  B.  &  C.  903.  \d)  Morr.  4533. 

(c)  Id.  4535.  Ig)  Id.  4542. 
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of  Lords,  they  were  directed  to  review  their  decision,  and 
make  it  conformable  to  the  preceding  authorities.  The  case 
of  Douglas  v.  Forrest^  (a)  is  not  opposed  to  this  argument, 
for  though  the  English  Courts  there  enforced  a  decree  of  the 
Scotch  Courts  made  against  a  party  in  his  absence,  the  judg- 
ment expressly  proceeded  on  the  ground,  that  he  had  real 
property  in  the  country,  the  tribunals  of  which  had  pro- 
nounced the  decision,  and  that  as  his  property  was  under  the 
protection  of  the  Scotch  law,  it  must  be  held  liable  to  the 
decrees  of  that  law.  In  effect,  therefore,  Douglas  v,  Forrest 
adopted  the  principle  of  the  decision  in  Buchanan  v.  Muck- 
er. (6)  This  last  case  distinctly  settled  that  a  decree  obtained 
against  a  person  who  was  not  within  a  jurisdiction,  and  who 
had  no  property  within  it,  could  not  be  effectual  for  any  pur- 
pose whatever.  The  Scotch  Courts  have  always  recognized 
the  principles  laid  down  in  these  English  cases,  and  it  fol- 
lows, therefore,  that  the  proceedings  in  France,  which  were 
had  behind  the  back  of  the  party  by  a  tribunal  before  which  he 
could  not  appear,  and  in  a  country  where  he  had  no  property, 
cannot  be  received  as  a  judicial  notice  of  a  claim  so  as  to 
prevent  the  operation  of  the  Statute  of  Limitations.  The 
authority  of  Lord  Kaimes  is  in  favour  of  the  appellant,  for  he 
says,  in  distinct  terms,  (c)  that  it  ought  never  to  be  a 
question,  "whether  a  foreign  prescription  *or  that  of  *8 
our  own  country  ought  to  be  the  rule,  for  our  own  pre- 
scription must  be  the  rule  in  every  case  that  falls  under  it, 
and  not  the  prescription  of  any  other  country."  The  same 
author,  noticing  the  statute  of  1679,  which  introduced  the 
triennial  prescription,  observes  that  it  directs  the  Judges  "  not 
to  sustain  action  after  three  years,"  without  making  any  dis- 
tinction as  to  the  debt  being  Scotch  or  foreign.  Lord  Esk- 
GROVE  put  the  same  construction  on  the  statute  of  1772,  in 
the  case  of  Delia  Valle  v.  The  York  Buildings  Co.  (c?)  It  is 
clear,  therefore,  on  all  the  authorities,  as  well  as  on  principle, 
that  the  prescription  of  a  right  of  action  on  any  obligation, 
must  be  regulated  by  the  lex  fori  of  the  remedy,  and  not  by 

(a)  4  Bing.  686.  (6)  1  Camp.  63;  9  East,  192. 

(c)  Principles  of  Equity,  vol.  ii.  p.  353. 

(d)  March  9,  1786. 

[7] 


♦  8  CASES  IN  THE  HOUSE  OP  LORDS. 

the  lex  loci  contraetHs.    The  decision  of  the  Court  below  must 
consequently  be  reversed. 

Dr.  Lushington  and  Mr.  Q-ordon^  for  the  respondent.  —  The 
decision  of  the  Court  below  was  correct  in  admitting  the 
proceedings  in  the  French  Courts  as  a  bar  to  the  prescription. 
Both  the  drawer  and  acceptor  of  the  bills  were  liable  to  the 
payee,  and  proceedings  against  one  only  would  have  been  suf- 
ficient to  affect  both.  Gordon  v.  Bogle,  (a)  But  here  there 
were  proceedings  against  both,  and  judgment  was  obtained 
against  both  according  to  the  proper  forms  of  the  law  of  the 
country  where  those  proceedings  were  had.  But  then  it  is 
said,  that  the  lex  loci  contractus  is  not  to  decide  a  case  of  this 
sort  where  one  of  the  parties  is  subject  to  another  jurisdiction. 
That  argument  cannot  be  sustained.  The  parties  making  a 
contract,  make  it  with  reference  to  the  law  of  the  country  in 
which  it  is  made.  They  cannot  anticipate  that  it  is  to  be 
broken,  and  that  it  will  have  to  be  enforced  in  another 

*  9    country.     At  all  events,  they  cannot  be  supposed  *  to 

make  such  an  anticipation  where  the  contract  is  for  the 
simple  payment  of  a  sum  of  money.  The  French  Courts 
had  jurisdiction  in  this  case,  because  the  contract  was  entered 
into  in  France,  both  the  parties  being  resident  there,  and  both 
expecting  the  contract  to  be  performed  there  ;  and  by  the  law 
of  that  country,  it  is  not  absolutely  necessary  that  when  the 
performance  of  such  a  contract  is  claimed,  the  foreigner  who 
made  it  should  actually  be  in  France.  Proceedings  may, 
even  in  his  absence,  be  taken  to  enforce  performance  of  it.  If, 
therefore,  the  French  Courts  had  jurisdiction  over  the  matter, 
then  it  is  a  well  established  principle  of  law,  that  the  judg- 
ments or  decrees  of  foreign  Courts  having  competent  jurisdic- 
tion, afford  at  all  events  primd  facie  evidence  of  a  claim,  and 
that  effect  will  be  given  to  them,  unless  they  are  impugned 
on  the  ground  that  the  judgment  given  was  contrary  to  the 
jus  gentium^  and  consequently  ought  not  to  be  respected  in 
the  Courts  of  civilized  nations.  Nothing  short  of  such  an 
objection  can  be  allowed  to  impugn  the  judgment.  Indeed, 
in  Geger  v.  Aguilarj  (J)  the  Court  of  King's  Bench  supported 

(a)  Morr.  11127.  (h)  7  T.  R.  681. 
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a  decree  of  one  of  the  French  Courts  condemning  an  American 
vessel,  although  the  Judges  characterized  the  decree  itself  as 
having  proceeded  on  principles  more  worthy  of  an  Algerine 
Court  than .  that  of  any  civilized  nation,  and  as  actually 
authorizing  an  act  of  piracy.  In  the  cases  of  Q-oddard  v. 
Swinton^  (a)  Udwards  v.  Presoott^  (5)  Johnston  v.  Craw- 
ford^  (<?)  and  Findlater  v.  Drummond,  (d)  the  jurisdiction  of 
foreign  Courts  was  recognized  in  a  matter  where  such  Courts 
had  jurisdiction,  and  their  judgments  were  enforced. 
Now,  it  is  clear  here  that  the  Courts  had  *  jurisdiction,  *  10 
and  that  the  lex  loci  contract&B  must  govern  the  present 
case.  In  Robinson  v.  Blandj  (e)  Lord  Mansfield  said,  "  The 
general  rule  established,  ex  comitate  et  Jure  gentium^  is,  that 
the  law  of  the  place  where  the  contract  is  made,  and  not  where 
an  action  may  be  brought,  is  to  be  considered  in  expounding 
the  contract."  With  regard  to  a  bill  of  exchange,  the  Scotch 
law  holds  that  the  place  where  the  bill  is  made  payable  de- 
cides by  what  law  the  contract  is  to  be  governed.  Rogers 
v.  Cathcart^  (^)  Q-rove  v.  Q-ordon^  (K)  Lord  Lovat  v.  Lord 
Forbes^  (i)  Parry  v.  M^LacMan,  (A)  O-lyn  v.  Johnston,  (i) 
Phillips  V.  Stainfield.  (m)  The  bills  here  were  payable  in 
France :  they  were  drawn  by  a  person  residing  in  France 
upon  another  also  residing  there,  and  were  accepted  by  him 
with  his  address  in  Paris  affixed  to  the  acceptance.  Every 
thing,  therefore,  showed  the  intention  of  the  parties  to  treat 
these  bills  as  French  contracts.  The  limitation  is  of  the  very 
nature  of  the  contract.  The  French  law  is  consequently 
applicable  to  them.  If  so,  then  the  proceedings  in  the  French 
Courts  are  a  complete  bar  to  the  prescription.  But  it  is  said 
that  they  cannot  be  so,  because  they  were  taken  in  the 
absence  of  Sir  Alexander  Don.  But  Douglas  v.  Forrest  (n) 
recognized  the  principle,  that  a  judgment  had  in  the  absence 

(a)  Morr.  4533.  (h)  Id.  4535. 

(c)  Id.  4644.  (<0  Brown's  Syu.  707. 

(ft)  1  Sir  VT.  Black.  256.  See  also  the  arguments  in  the  case,  p.  234. 

07)  Morr.  4507.  Qi)  Id.  4511. 

(i)  Id.  4513.  Qc)  24  May,  1827. 

(0  8  June,  1830.  (m)  Morr.  4503. 


(n)  4  Bing.  686. 
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of  a  party,  was  not  on  that  account  alone  to  be  treated  as 

invalid.     There  is  here  no  other  objection  to  the  judgment, 

which  was  obtained  in  a  regular  suit  against  Sir  A.  Don 

and  his  co-surety,  and  the  latter  must  for  such  a  purpose 

*  11    be  considered  as  the  agent  *  of  the  former.    The  judg- 

ment in  the  French  Court  must,  therefore,  be  treated 
as  a  judicial  recognition  of  the  claim,  sufficient  to  bar  the 
prescription  now  set  up  from  taking  effect. 

May  26. 

Lord  Brougham. — My  Lords,  there  is  a  case  of  Don  v. 
Lippmann^  which  was  recentlj'  argued  before  your  Lordships, 
and  which,  involving  as  it  does  a  matter  of  .national  law,  is 
one  of  considerable  importance.  The  facts  of  the  case  are 
these :  The  late  Sir  Alexander  Don  was  the  acceptor  of  two 
bills  of  exchange,  drawn  on  him  by  one  Fagan,  for  the  sum 
of  20,000  francs  each,  and  payable  on  the  1st  of  March,  1810, 
to  Fagan's  order.  He  accepted  these  bills  in  France,  but 
soon  afterwards  returned  to  Scotland,  and  died  there,  leaving 
the  present  appellant  an  infant,  who  now  appears  with  the 
concurrence  of  a  tutor.  This  action  was  commenced  in  Scot- 
land, in  April,  1829,  by  the  payee  of  the  bill  against  the  ap- 
pellant as  the  representative  of  his  father ;  the  payee  having 
previously,  namely,  in  1810,  proceeded  in  the  French  Courts 
against  Fagan,  the  drawer,  and  Sir  Alex.  Don,  the  acceptor, 
and  obtained  judgment  there.  In  that  proceeding  Sir  A.  Don 
was  not  cited,  except  according  to  a  form  known  in  the 
French  Courts  of  judicature,  by  the  affixing  of  notice  in  a 
public  office.  The  payee  then  commenced  this  action  both 
on  the  bills  and  on  the  judgment  obtained  in  that  proceeding 
in  the  French  Courts.  The  appellant  defended  himself  by 
setting  up  prescription  under  the  Scotch  Act  of  1772.  The 
Lord  Ordinary,  before  whom  the  case  came,  after  taking  the 
opinions  of  French  counsel  for  the  purpose  of  informing  the 
Court  as  to  what  was  the  French  law,  pronounced  an  inter- 
locutor, repelling  the  defence  of  the  Scotch  limitation  of  six 
years,  holding  that  the  French  judgment  did  operate 

*  12   •  as  an  interruption  of  the  prescription,  and  was  valid 

as  an  answer  to  that  defence  in  this  case,  and  as  he 
[10] 
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held  the  French  law  to  be  valid  for  the  purpose  of  interrupt- 
ing the  prescription,  he  allowed  the  judgment  of  the  French 
Court  to  enter  into  his  consideration  of  the  case,  but  did  not 
hold  it  to  be  conclusive.  He  therefore  reponed  the  defendant 
below,  and  allowed  him  to  make  out  a  defence  in  what  man- 
ner he  could  on  the  merits.  On  this  decision  the  case  was 
brought  before  the  Lords  of  the  first  division  of  the  Court  of 
Session,  and  they  affirmed  the  judgmient  of  the  Lord  Ordinary. 
This  appeal  was  then  brought  before  your  Lordships. 

It  appears  that  in  Scotland,  —  and  it  is  rather  singular  that 
it  should  be  so,  —  where  a  biU  is  accepted  payable  generally, 
without  any  particular  place  being  named,  it  shall  be  deemed 
payable  at  the  place  at  which  the  acceptor  is  domiciled  when 
it  becomes  due.  It  becomes  of  some  importance  to  know 
where  the  bills  were  payable,  because  this  principle,  which 
has  been  adopted  of  late  years  in  many  of  the  Scotch  de- 
cisions, and  towards  which  I  admit  the  great  leaning  of  the 
Scotch  profession  is,  renders  it  material  to  consider  whether 
this  is  a  Scotch  or  a  foreign  debt.  Yet  sometimes  this  expres- 
sion is  used  in  the  cases  without  affording  any  accuracy  of 
description,  for  sometimes  the  debt  is  called  English  or  French 
in  respect  of  the  place  where  the  contract  was  made ;  some- 
times it  is  the  place  of  the  origin,  sometimes  of  the  payment 
of  the  contract,  and  sometimes  of  the  domicile  of  one  of  the 
parties.  But,  at  all  events,  it  becomes  important  to  consider 
whether  this  was  a  foreign  or  a  Scotch  debt.  In  the  present 
case  it  was  held  most  properly  to  be  a  foreign  debt.  That  is 
a  fact  admitted  ;  it  is  out  of  all  controversy.  This,  therefore, 
must  now  be  taken  to  be  a  French  debt,  and  then  the 
general  law  is,  that  where  *  the  acceptance  is  general,  *  13 
naming  no  place  of  payment,  the  place  of  payment  shall 
be  taken  to  be  the  place  of  the  contracting  of  the  debt.^  I 
shall,  therefore,  deal  with  this  bill  as  if  it  was  accepted  pay- 
able in  Paris. 

On  these  short  and  admitted  facts,  and  on  this  further 

assumption,  that  the  bill  being  accepted  in  France  is  payable 

there^  the  question  arises,  and  it  is  one  which  is  not  only  the 

principal  point,  but  it  disposes  of  all  the  rest,  namely,  which 

»  See  Blodgett  v.  Durgin,  32  Vt.  361. 
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of  the  two  laws,  the  law  of  France,  where  the  bill  is  accepted 
and  is  payable,  or  that  of  Scotland,  where  the  debtor  resides, 
shall  rule  the  decision  of  the  case.  That  is,  in  other  words, 
whether  the  prescription  set  up  is  to  be  that  of  Scotland  or 
France.  The  law  on  this  point  is  well  settled  in  this  country, 
where  this  distinction  is  properly  taken,  that  whatever  relates 
to  the  remedy  to  be  enforced,  must  be  detennined  by  the  lex 
fori^  the  law  of  the  country  to  the  tribunals  of  which  the 
.  appeal  is  made.^  This  rule  is  clearly  laid  down  in  The  British 
Linen  Company  v.  Drummond^  (a)  De  la  Vega  v.  Vianna^  (6) 
and  in  Ruber  v.  Steiner^  (e)  though  the  reverse  had  previously 
been  recognized  in  Williams  v.  Jones,  (d)  Then  assuming 
that  to  be  the  settled  rule,  the  only  question  in  this  case 
would  be,  whether  the  law  now  to  be  enforced  is  the  law 
which  relates  to  the  contract  itself,  or  to  the  remedy.  When 
both  the  parties  reside  in  the  country  where  the  act  is  done,  they 
look  of  course  to  the  law  of  the  country  in  which  they  reside. 
The  contract  being  silent  as  to  the  law  by  which  it  is  to  be  gov- 
erned, nothing  is  more  likely  than  that  the  lex  loci  con- 
*  14  *  tractds  should  be  considered  at  the  time  *  the  rule,  for  the 
parties  would  not  suppose  that  the  contract  might  after- 
wards come  before  the  tribunals  of  a  foreign  country.  But  it  is 
otherwise  when  the  remedy  actually  comes  to  be  enforced.  The 
parties  do  not  necessarily  look  to  the  remedy  when  they  make 
the  contract.  They  bind  themselves  to  do  what  the  law  they 
live  under  requires  ;  but  as  they  bind  themselves  generally,  it 
may  be  taken  as  if  they  had  contemplated  the  possibility  of 
enforcing  it  in  another  country.  That  is  the  lowest  ground  on 
which  to  place  the  case.  The  inconvenience  of  pursuing  a  dif- 
ferent course  is  manifest.  Not  only  the  principles  of  the  law, 
but  the  known  course  of  the  Courts  renders  it  necessary  that 
the  rules  of  precedent  should  be  adopted,  and  that  the  parties 
should  take  the  law  as  they  find  it,  when  they  come  to  enforce 

(a)  10  B.  &.  C.  903.  (h)  1  B.  &  Ad.  284. 

(c)  2  Scott,  304  ;  1  Hodges,  206  ;  2  Bing.  N.  C.  202  ;  2  Dowl.  Prac. 
Cas.  781 ;  and  4  Moore  &  S.  328. 

(d)  13  East,  439. 

*  See  Liverpool  Marine  Credit  Co.  r.  Hunter,  L.  R.  3  Ch.  Ap.  479, 
486,  487;  Chitty  Contr.  (9th  Eng.  ed.)  92,  98. 
[12] 
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their  contract.  It  is  true  that  there  may  be  no  difficulty  in 
knowing  the  law  of  the  place  of  the  contract,  while  there 
may  be  a  great  difficulty  in  knowing  that  of  the  place  of  the 
remedy.  But  that  is  no  answer  to  the  rule.  The  distinc- 
tion which  exists  as  to  the  principle  of  applying  the  remedy, 
exists  with  even  greater  force  as  to  the  practice  of  the  Courts 
where  the  remedy  is  to  be  enforced.  No  one  can  say  that 
because  the  contract  has  been  made  abroad,  the  form  of 
action  known  in  the  foreign  Court  must  be  pursued  in  the 
Courts  where  the  contract  is  to  be  enforced,  or  the  other  pre- 
liminary proceedings  of  those  Courts  must  be  adopted,  or  that 
the  rules  of  pleading  or  the  curial  practice  of  the  foreign 
country  must  necessarily  be  followed.  No  one  will  assert 
that  before  the  Jury  Court  in  Scotland  the  English  creditor 
of  a  domiciled  Scotchman  would  have  the  right  to  call  for 
a  trial  of  the  case  by  a  jury ;  or,  take  the  converse,  that  a 
Scotchman  might  refuse  the  intervention  of  a  jury  here,  and 
insist  on  having  the  case  tried,  as  in  Scotland,  by  the 
Judge  *only.  No  one  will  contend  in  terms  that  the  *15 
foreign  rules  of  evidence  should  guide  us  in  such  cases  ;^ 
and  yet  it  is  not  so  easy  to  avoid  that  principle  in  practice  if 
you  once  admit,  that  though  the  remedy  is  to  be  enforced  in 
one  country,  it  is  to  be  enforced  according  to  the  laws  which 
govern  another  country.  Look  to  the  rules  of  evidence,  for 
example.  In  Scotland  some  instruments  are  probative;  in 
England,  until  after  the  lapse  of  thirty  years,  they  do  not 
prove  themselves.  In  some  countries  forty  years  are  required 
for  such  a  purpose ;  in  others  thirty  are  sufficient.  How, 
then,  is  the  law  to  be  ascertained  which  is  to  govern  the 
particular  case  ?  In  one  Court  there  must  be  a  previous  issue 
of  fact ;  in  another  there  need  be  no  such  issue.  In  the  latter, 
then,  the  case  must  be  given  up  as  a  question  of  evidence. 
Then  come  to  the  law.  The  question,  whether  a  parol  agree- 
ment is  to  be  given  up  or  can  be  enforced,  must  be  tried  by 
the  law  of  the  country  in  which  the  law  is  set  in  motion  to 
enforce  the  agreement.  Again,  whether  payment  is  to  be 
presumed  or  not,  must  depend  on  the  law  of  that  country, 
and  so  must  all  questions  of  the  admissibility  of  evidence,  and 
>  See  Yates  v.  Thomson,  3  GL  &  Fin.  644. 
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that  clearly  brings  us  home  to  the  question  on  the  Statute  of 
Limitations.  Until  the  Act  of  Lord  Tbnterden,  a  parol 
agreement  or  promise  was  sufficient  to  take  the  case  out  of 
the  Statute  of  Limitations ;  but  that  has  never  been  the  case 
in  Scotland.  It  is  not  contended  nere  that  the  practice  of 
England  is  applicable  to  Scotland ;  but  these  are  illustrations 
of  the  inconvenience  of  applying  one  set  of  rules  of  law  to  an 
instrument,  which  is  to  be  enforced  by  a  law  of  a  different 
kind.  It  is  said  that  the  limitation  is  of  the  very  nature  of 
the  contract.  First,  it  is  said  that  the  party  is  bound  for  a 
given  time,  and  for  a  given  time  only:  that  is  a  strained 

*  16    construction  of  the  obligation.     The  party  *  does  not 

bind  himself  for  a  particular  period  at  all,  but  merely 
to  do  something  on  a  certain  day,  or  on  one  or  other  of 
certain  days.  In  the  case  at  the  bar  the  obligation  is  to  pay 
a  sum  certain  at  a  certain  day,  but  the  law  does  not  suppose 
that  he  is  at  the  moment  of  making  the  contract  contemplat- 
ing the  period  at  which  he  may  be  freed  by  lapse  of  time 
from  performing  it.  The  argument  that  the  limitation  is  of 
the  nature  of  the  contract,  supposes  that  the  parties  look  only 
to  the  breach  of  the  agreement.  Nothing  is  more  contrary  to 
good  faith  than  such  a  supposition.  If  the  law  of  the  country 
proceeds  on  the  supposition  that  the  contracting'  parties  look 
only  to  the  period  at  which  the  Statute  of  Limitations  will 
begin  to  run,  it 'will  sanction  a  wrong  course  of  conduct,  and 
will  turn  a  protection  against  laches  into  a  premium  for  eva- 
siveness. 

Then  it  is  said,  that  by  the  law  of  Scotland,  not  the  remedy 
alone  is  taken  away,  but  that  the  debt  itself  is  extinguished, 
and  thus  a  distinction  is  relied  on  as  taken  by  the  law  between 
an  absolute  prescription  and  the  limitation  provided  by  the 
statute.  But  it  seems  to  me  that  there  is  no  good  ground  for 
supposing  such  a  distinction.  I  do  not  read  the  statute  in 
that  manner.  The  Act  of  1772  is  an  act  for  the  limitation  of 
the  enforcement  of  titles  to  bills  and  notes,  and  the  enact- 
ments of  it  are  strong  with  respect  to  the  remedy  to  be 
enforced.  The  debt,  however,  is  still  supposed  to  be  exist- 
ing and  owing.  • 

It  is  not  necessary  to  discuss  the  excellent  distinction  taken 
[14] 
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by  Mr.  Justice  Story,  (a)  and  approved  of  in  the  Court  of 
Common  Pleas  in  the  case  of  Huber  v.  Steiner ;  (6)  namely, 
that  where  statutes  of  limitation  are  held  to  govern  the  rights 
of  parties,  it  must  be  where  the  parties  are  resident 
within  *  the  jurisdiction  during  the  period.  That  may  *  17 
be  taken  as  the  ground  of  the  decision  of  the  Court  in 
that  case.  But  there  is  another  principle  to  be  considered, 
on  which  there  are  some  Scotch  cases  that  must  not  be  over- 
looked. Galbraith  v.  Cunningham^  (c)  in  1626,  where  a  suit 
on  an  Irish  bond,  not  executed  according  to  the  law  of 
Scotland,  was  sustained  in  the  Scotch  Courts,  is  a  case  of 
this  kind.  There  was  another  case,  of  Saltan  v.  Saltan^  in 
1673,  (rf)  on  a  bond  made  in  France ;  and  in  both  instances, 
the  instrument  being  valid  according  to  the  law  of  the  coun- 
try where  it  was  made,  though  not  according  to  the  law  of 
Scotland,  the  suit  was  sustained.  These  cases  show  that  in 
them  it  was  considered  that  the  law  of  the  country  where  the 
instrument  is  made  ought  to  prevail.  But  a  contrary  decision 
occurred  in  1691,  the  Montrose  case,  and  another,  Crrey  v. 
O-rant^  in  1789,  (e)  which  was  brought  before  the  Lords 
Commissioners,  who  then  refused  to  admit  in  the  Scotch 
Courts  such  proof  of  a  debt  contracted  in  a  foreign  coimtry 
as  would  have  been  suflScient  proof  in  the  country  where  the 
debt  was  contracted,  but  was  not  suflScient  proof  according  to 
the  law  of  Scotland.  Muir  v.  Muir^  decided  in  1787,  went  to 
the  same  point.  Glyn  v.  Johnston  (^)  seems  to  cast  some 
doubt  upon  this  point,  as  it  was  then  held  that  the  foreign 
law  might  be  imported  for  such  a  purpose ;  and  in  Q-ihson  v. 
Stewart  (A)  the  same  rule  was  adopted,  but  there  the  domicile 
of  the  debtor  made  the  whole  difference,  which  was  clearly 
wrong.  The  grounds  of  the  opinion  in  this  case  are  to 
be  found  in  the  case  of  Glyn  v.  Johmton.  From  the 
•judgment  there,  it  appears  that  the  whole  of  the  lex    *18 

(a)  Story's  Conflict  of  Laws,  §  682.    [See  Shelby  v.  Grey,  11  Wheat. 
861,  371,  372 ;  Walworth  v.  Routh,  14  La.  An.  205.] 
(6)  1  Hod.  210 ;  2  Scott,  304  ;  2  Bing.  N.  C.  202. 
(c)  Morr.  4430.  (d)  Id.  4431. 

(e)  Id.  4474.  (jg)  8  Shaw  &  D.'889. 

(h)  0  Shaw  &  D.  525. 
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loci  oontractds  must  be  adopted  from  the  foreign  country. 
But  it  is  to  be  observed,  that  Lord  CBAiGiE(a)  dissented 
from  that  judgment,  saying  that  no  evidence  could  be  re- 
ceived except  such  as  was  allowed  by  the  law  of  Scotland. 
The  preference  of  the  lex  loci  solutionis  is  derived  fi*om  a 
sounder  principle,  that  of  the  lex  fori.  The  law  of  the  dom- 
icile of  the  debtor  comes  from  the  same  ground.  The  con- 
sideration of  the  forum  prevails  much  more  than  any  other 
throughout  the  cases,  but  it  must  be  admitted  that  there  is 
on  the  whole  a  conflict  of  the  cases  in  the  Scotch  Courts. 
But  though  many  of  ihe  Scotch  authorities  cannot  well  be 
reconciled  with  each  other,  the  cases  of  Talleyrand  v.  jBow- 
langevy  (6)  in  Chancery,  and  of  Melan  v.  Fitzjames^  (c)  in  the 
Common  Pleas,  furnish  better  guides  for  us ;  nor  are  those 
cases  impugned  by  the  principles  to  be  drawn  from  Q-roves  v. 
Gordon^  (d)  or  Phillips  v.  Stamfield.  (e)  Q-roves  v.  Q-ordon 
proceeds  upon  reasons  which  will  not  support  the  decision, 
and  much  reliance  cannot  be  placed  upon  Phillips  v.  Stam^ 
field.  All  the  Judges  agreed,  that  if  it  was  not  a  case  of 
traffic  and  of  merchants,  the  law  of  Scotland  must  decide, 
though  they  were  divided  on  the  main  point  of  the  case. 
Delia  Voile  v.  The  York  Buildings  Co,  (^)  is  not  an  author- 
ity, for  the  question  there  arose  upon  different  circumstances ; 
namely,  those  of  the  debt  being  extinguished.  The  ground 
of  the  decision  was,  that  the  bond  might  be  sued  on  in  Eng- 
land, and  therefore  did  not  fall  within  the  particular 
*  19  words  of  the  statute  of  1469,  (A)  which  declares  *  that 
certain  bonds,  &;c.,  there  mentioned  ^^  shall  be  of  none 
avail." 

Let  us  now  see  whether  this  was  a  French  contract.  Sup- 
pose a  policy  of  insurance  was  effected  in  this  country  on  a 
ship  for  a  voyage  from  port  to  port  in  America,  it  could  not 
be  said  that  that  was  an  American  contract,  or  that  the 
money  due  upon  the  policy  was  an  American  debt.  Fawkes 
V.  Aiken^  and  Wray  v.  Wright^  are  wholly  irreconcilable  both 

(a)  8  Shaw  &  D.  891.  {h)  3  Ves.  449. 

(c)  1  Bos.  &  Pul.  138.  (d)  Morr.  4511. 

(c)  Morr.  4508.  (jg)  Id.  4472. 

(A)  Scotch  Acts,  vol.  1,  p.  95. 
[16] 
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with  that  which  is  now  admitted  to  be  law,  and  with  the 
principle  which  I  have  stated.  Then  there  are  the  cases  of 
TTiomsonY.  Lythgoe^  and  Rentony.  Bayley^  in  July,  1751,  the 
latter  of  which  is  the  case  to  which  Erskine  refers  as  settling 
the  law.  They  were  followed  by  Macniel  v.  Macniel^  in  1761, 
by  Randal  v.  InneSy  (a)  in  1768,  and  by  Ker  v.  Home^  (6)  in 
1771,  all  of  the  same  kind.  All  the  authorities,  Huber  de 
Conf.  Leg.,  (c)  Voet,  {d)  and  Lord  Kaimes,  (e)  are  cited  in 
that  case.  Campbell  v.  iSteiner^  {g)  was  an  action  for  a  bill 
of  costs  for  business  done  in  this  House.  The  Court  below 
there  allowed  the  rule  of  Scotch  prescription.  That  judg- 
ment was  affirmed  by  Lord  Eldon,  who,  however,  said  that 
he  moved  it  with  regret.  He  said  that  it  had  been  ruled  that 
the  debtor  being  in  Scotland  and  the  creditor  in  England,  the 
debtor  might  plead  the  Scotch  rule  of  prescription ;  that  that 
was  against  some  of  the  old  authorities,  but  was  in  accord- 
ance with  those  of  later  date.  That  case  cannot  be  recon- 
ciled with  the  principle  that  the  Iocub  soliUionis  is  to  prescribe 
the  law.  It  has  nothing  to  do  with  the  case.  Why  is  it, 
then,  that  the  law  of  the  domicile  of  the  debtor  was  there 
allowed  to  prevent  the  plaintiff  from  recovering?  It 
*  was  becduse  the  creditor  must  foUow  the  debtor,  and  *  20 
must  sue  him  where  he  resides,  and  by  the  necessity 
of  that  case,  was  obliged  to  sue  him  in  Scotland.  In  that 
respect,  therefore,  there  was  in  that  case  no  difference 
between  the  lex  loci  solutionis  and  the  lex  fori;  and  it  must 
be  admitted  that  in  such  a  case  the  rules  of  evidence,  and  if 
so,  the  rules  of  practice,  may  be  varied  as  they  are  applied  in 
one  Court  or  the  other.  But  governing  all  these  cases,  is  the 
principle  that  the  law  of  the  country  where  the  contract  is  to 
be  enforced,  must  prevail  in  enforcing  such  contract,  though 
it  is  conceded  that  the  lex  lod  contractCis  may  be  referred  to 
for  the  purpose  of  expounding  it.  If,  therefore,  the  contract 
is  made  in  one  country  to  be  performed  in  a  second,  and  is 
enforced  in  a  third,  the  law  of  the  last  alone,  and  not  of  the 

(a)  Morr.  4520.  (h)  Id.  4522. 

(c)  De  Confl.  Leg.  in  Div.  Imp.  (rf)  Dig.  Lib.  24,  t.  3,  §  12. 

(«)  Kaimes's  PriDcipIes  of  Equity,  3,  8,  6,  1,  5,  3.    * 

{3)  6  Dow,  116. 
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other  two,  will  govern  the  case.  In  reversing  the  most 
material  part  of  the  interlocutor  appealed  from,  you  do  not 
introduce  the  law  of  England  or  of  the  commercial  world 
into  Scotland,  but  you  are  renewing  in  Scotland  the  princi- 
ples of  the  old  law  of  that  country.  The  appellant  was  an 
alien  enemy  in  France,  and  could  not  appear  in  the  French 
Courts ;  he  was,  too,  out  of  the  country,  and  he  could  not 
possibly  possess  any  property,  real  or  personal,  by  which  he 
could  be  rendered  amenable. 

But  supposing  that  the  debt  might  have  been  sued  for  in 
France,  then  comes  the  question,  whether  the  French  judg- 
ment cannot  be  sued  on  as  a  substantive  cause  of  action.  It 
is,  in  fact,  tendered  as  one  of  the  grounds  of  suit  here.  A 
foreign  judgment  is  good  here  for  such  a  purpose,  provided 
that  it  has  not  been  obtained  by  fraud  or  coUusion,  or  by  a 
practice  contrary  to  the  principles  of  aU  law.    Fraser  v . 

*  21    Sinclair^  (a)  *  which  was  affirmed  in  this  House,  showed 

that  we  regard  a  foreign  judgment  only  as  primd  facie 
evidence  of  a  debt.  Buchanan  v.  Rucker  (6)  established 
that  the  Court  before  which  a  foreign  judgment  is  brought 
by  a  proceeding  of  this  sort  may  examine  whether  it  has  been 
rightly  obtained  or  not,  and  the  principle  of  the  decision 
cannot  be  confined  to  the  case  of  a  party  not  being  within 
the  jurisdiction  at  the  time  the  judgment  is  obtained.  If  he 
is  a  foreigner,  and  is  not  within  the  jurisdiction,  but  is  by 
force  kept  out  of  it  before  the  action,  and  is  not  sued  by 
proper  forms,  his  case  is  even  stronger  than  that  of  the 
defendant  in  Buchanan  v.  Rucker^  and  he  must  have  the 
same  principle  applied  to  it.  The  case  in  the  4  Bing.  (c) 
shows  how  much  the  application  of  the  rule  is  affected  by 
circumstances.  In  that  case,  which  was  an  action  in  an 
English  Court  on  a  Scotch  judgment  of  horning  against  a 
Scotchman  born,  the  Court  guards  itself  against  a  general 
inference  from  the  decision.  The  Chief  Justice,  in  delivering 
the  judgment  of  the  Court,  says,  (d)  "  We  confine  our  judg- 
ment to  a  case  where  the  party  owed  allegiance  to  the  country 

(a)  Morr.  4643.  (6)  1  Camp.  63  ;  0  East,  192. 

(c)  Douglas  V,  Forrest,  4  Bmg.  686. 

(d)  Id.  703. 
[18] 
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in  which  the  judgment  was  so  given  against  him,  and  by 
the  laws  of  which  country  his  property  was,  at  the  time 
those  judgments  were  given,  protected."  Beckett  v.  Mae 
Carthy  (a)  has  been  supposed  to  go  to  the  verge  of  the  law, 
but  the  defendant  in  that  case  held  a  public  office  in  the  very 
colony  in  which  he  was  originally  sued. 

It  cannot  be  doubted,  that  a  foreign  judgment  is  the  same 
as  to  our  right  to  examine  into  it  in  the  Courts  of  this 
country,  whether  made  in  the  absence  of  parties,  *  or  *  22 
with  both  of  them  present,  in  foro  contentioso.  On 
the  whole  of  the  case,  my  motion  is  to  reverse  the  inter- 
locutors of  the  10  June,  1835,  and  20  January,  1836,  and  to 
declare  that  the  evidence  of  the  sexennial  prescription  ought 
to  be  sustained,  and  that  it  is  not  affected  by  the  proceed- 
ings which  have  taken  place  in  the  French  Court. 

The  following  order  was  afterwards  made  and  entered  on 
the  journals :  — 

^^  It  is  ordered  and  adjudged  by  the  Lords,  &c.,  that  the 
said  interlocutors,  in  so  far  as  complained  of  in  the  said 
appeal,  be,  and  the  same  are  hereby  reversed;  and  it  is 
declared  that  the  defence  of  the  sexennial  prescription, 
according  to  the  law  of  Scotland,  ought  to  be  sustained ;  that 
this  prescription  has  suffered  no  interruption  by  reason  of  the 
proceedings  in  the  French  Court ;  that  these  proceedings  do 
not  constitute  a  new  ground  of  debt,  nor  evidence  of  a  debt 
independent  of  the  bill  libelled  upon  ;  and  that  the  debt  can 
only  be  proved  by  the  writ  or  oath  of  party,  reserving  all 
defences  for  the  appellant;  and  it  is  further  ordered  and 
adjudged,  that  with  this  declaration  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  do  therein  as 
shall  be  just  and  consistent  with  this  judgment." 

(a)  2  B.  &  Ad.  951. 

119} 
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•28  •IN  COMMITTEE  OF  PRIVILEGES. 

1830. 

The  Slane  Peerage. 

Descent  of  a  TiUe  of  Honour,    Heirs  Male.    JSeirs  Oenerai. 

B.  claiming,  of  right,  to  be  Lord  Baron  of  Slane,  in  the  peerage  of  Ire- 
laud,  as  heir  general  of  the  last  Lord  Slane,  and  alleging  that  the  same 
was  a  barony  in  fee,  showed  by  his  statement  and  proofs,  that  from 
the  first  creation  of  a  peerage  in  his  ancestors  to  the  year  1597,  four 
such  peers,  dying  at  various  periods  without  issue  male,  but  leaving 
daughters  or  sisters,  were  severally  succeeded  in  the  dignity  by  the 
heirs  male,  uncles  or  cousins,  who  were  in  possession  of  the  family 
estates.  The  claimant  further  showed  that  a  Lord  Baron  of  Slane, 
whom  he  alleged  to  be  the  last  peer  of  the  family,  and  of  whom  he 
stated  himself  to  be  sole  heir  general,  left  a  daughter,  an  only  child, 
who  long  survived  him  but  did  not  claim  the  peerage,  and  ^o  two 
sisters,  the  elder  of  whom  he  stated  to  have  died  without  issue,  and 
from  the  yoimger  the  claimant  derived  his  descent  as  her  sole  heir. 

Held,  that  the  claimant,  though  he  might  be  heir  general,  had  failed  to 
make  out  his  claim  to  the  dignity,  as  it  appeared  by  his  own  statement 
to  have  gone  imiformly  to  the  heirs  male  in  exclusion  of  the  heirs 
female,  who  had  never  made  claim  to  it. 

Practice, 

F.,  whose  petition  to  the  King  claiming  the  barony  of  Slane  as  heir  male 
was  referred  to  the  Attorney-Greneral,  but  no  report  made  thereon, 
was,  upon  petition  to  the  House  of  Lords  and  a  statement  by  the 
Attorney-General  to  the  Committee  of  Privileges,  admitted  to  appear 
by  his  counsel  and  agents  to  oppose  B.  's  claim. 

If  in  a  claim  of  peerage,  an  important  question  of  law  arises,  the  Com- 
mittee will  depart  from  the  ordinary  rtde,  and  hear  two  counsel  on 
each  Hide. 

Evidence, 

In  a  claim  of  peerage,  where  there  is  no  patent  of  creation  or  enrolment 
of  such  patent,  and  the  contemporaneous  Lords'  Journals  are  not  in 
existence,   an  old  MS.  book,   purporting  to  be  copied  from  the 
•  24    Journals  by  an  officer  whose  duty  •it  was    to  prepare  lists  of 
peers  present  and  absent,  will  be  received  as  evidence  of  a  peer's 
sitting  in  Parliament. 
A  return  to  a  royal  commission,  not  signed  nor  sealed  by  the  commission- 
ers, is  not  admissible  to  prove  any  matter  therein  stated. 
[20] 
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A  pedigree  made  by  a  person  with  a  view  to  a  suit  respecting  property  is 

not  receivable  in  a  claim  of  peerage  by  his  son  to  prove  his  descent ; 

nor  a  case  stated  for  the  opinion  of  counsel,  produced  from  the  family 

papers  of  a  distant  relative  of  the  claimant. 
Entries  in  a  family  missal  are  admitted  as  evidence  of  births,  deaths,  and 

marriages  of  members  of  the  family,  just  like  similar  entries  in  a 

family  Bible.* 
To  make  a  copy  of  a  record  admissible  in  evidence,  it  is  not  enough  that 

it  was  held  by  a  witness  while  another  read  the  original  to  him.    There 

must  be  a  change  of  hands,  or  the  witness  must  himself  read  the  copy 

with  the  original. 

May  19,  1830. 

March  10,  July  20,  August  8,  24,  1831. 

February  27,  March  27,  April  2,  July  23,  1832. 

July  9,  13,  15,  29,  August  31,  1835. 

Two  petitions  were  presented  to  the  King  in  the  year  1828, 
claiming  respectively  the  title  and  dignity  of  Baron  of  Slane, 
in  the  peerage  of  Ireland ;  the  first  of  them,  by  James  Flem- 
ing, Esq.,  since  of  the  Middle  Temple,  barrister-at-law, 
claiming  as  heir  male  of  the  Lords  Slane;  the  other  by 
George  Bryan,  Esq.,  of  Jenkinstown,  in  the  county  of  Kil- 
kenny, claiming  as  heir  general  of  Christopher,  last  Lord 
Baron  of  Slane,  and  of  two  other  Lords  Slane,  his  predeces- 
sors, hereinafter  mentioned.  Both  petitions  were  referred  to 
Sir  Charles  Wetherell,  then  Attorney-General,  who  was 
attended  by  the  agents  of  the  parties,  and  received  evidence 
of  the  respective  claims,  but  resigned  office  without  making 
any  report. 

Mr.  Bryan  presented  a  second  petition  to  the  King  in 
1829,  stating,  in  substance,  as  follows :  That  Thomas  Flem- 
ing of  Slane,  in  the  county  of  Meath,  Esq.,  titular 
Baron  (a)  of  Slane,  on  the  26th  of  April,  1685,  *was  *25 
summoned  to  the  Parliament,  held  before  Sir  John 
Perrott,  then  Lord  Deputy  of  Ireland,  by  the  title  of  Lord 
Slane :  That  he  died  without  male  issue  in  1597,  leaving  two 
daughters,  Catherine,  who  became  the  wife  of  Pierce  Butler, 
of  Kilkenny,  Esq.,  ancestor  to  the  Lords  Viscounts  Galmoy, 
since  attainted ;    and  Elinor,  who  became  the  wife  of  her 

(a)  See  pedigree,  infra ^  p.  85. 

»  See  1  Greenl.  Ev.  §  104  ;  The  Sussex  Peerage  Case,  11  CI.  &  Fin. 
85;  Carskadden  v.  Poorman,  10  Watts,  82. 
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cousin,  William  Fleming,  titular  Baron  of  Slane,  who,  as 
heir  male  to  her  father,  inherited  his  estates ;  but  the  title 
went  into  abeyance  between  these  two  ladies :  That  Christo- 
pher, eldest  son  of  said  Elinor  and  William  Fleming,  was 
summoned  to  the  Parliaments  held  in  Dublin  in  1618  and 
1615,  and  sat  in  both ;  and  by  such  summons,  the  abeyance 
of  his  grandfather's  dignity  of  Lord  Slane  was  terminated  in 
his  favor,  or  a  new  peerage  was  created  in  him,  the  said 
Christopher,  by  such  summons  and  sitting :  That  h^  died  in 
the  year  1625,  leaving  six  sons,  viz.,  Thomas,  William,  John, 
Patrick,  James,  and  Lawrence,  the  four  last  of  whom  died 
without  issue :  That  by  a  King's  letter,  dated  30th  Oct.,  1629, 
reciting  that  Thomas,  the  eldest  son,  became  a  friar,  residing 
in  parts  beyond  the  seas,  in  his  father's  lifetime,  and  his 
father  thereupon  settled  his  lands  and  hereditaments  in  Ire- 
land, after  his  own  decease,  on  William,  his  second  son,  and 
the  heirs  male  of  his  body,  with  remainders,  in  like  manner, 
on  his  other  sons,  wholly  excluding  Thomas;  the  King 
(Charles  L),  —  "forasmuch  as  his  Majesty  was  given  to 
understand  that  the  said  Thomas,  being  resolved  to  persist 
in  that  course  of  profession,  was  not  only  content  to  relin- 
quish unto  the  said  William,  his  brother,  the  title  of  Baron 
Slane  and  all  estates,  which  by  the  laws  of  that  kingdom 
were  descended  upon  him,  but  also  humbly  desired  that 

*  26    his  Majesty  would  be  graciously  pleased  *  to  give  way, 

that  during  his  (said  Thomas's)  life  his  said  brother 
William,  and  the  heirs  male  of  his  body,  might  be  reputed 
Barons  of  Slane,  —  taking  into  consideration  the  many  ser- 
vices in  former  times  done  to  the  Crown  by  the  ancestors  of 
the  said  William,  and  to  nourish  still  that  good  disposition, 
&c.,  was  therefore  graciously  pleased,  and  thereby  declared 
his  royal  will  and  pleasure  to  be,  that  the  said  William,  and 
the  heirs  male  of  his  body,  shall  be  from  henceforth,  during 
the  life  of  his  said  elder  brother,  styled  Barons  of  Slane ; 
and  farther,  that  special  care  be  had  that,  in  all  meetings  and 
assemblies  of  Parliament,  or  otherwise,  where  the  said  Wil- 
liam shall  happen  to  be,  or  the  heirs  male  of  his  body,  in 
case  he  die  in  the  lifetime  of  his  elder  brother,  he  or  they 
shall  have  the  same  places  and  precedency  which  of  right 
[22] 
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belonged  to  his  father ;  but  with  this  caution,  that  if  the  said 
Thomas  shall  hereafter,  quitting  the  habit  and  life  which  he 
is  now  entered  into,  return  unto  his  country,  claiming  the 
said  title  of  honour,  and  the  estates  cast  upon  him  by  the 
law,  this  declaration  shall  be  no  ways  prejudicial  to  him." 

The  petition  further  stated  that  William  Fleming,  the 
second  son,  was  allowed,  under  the  foregoing  authority,  (a) 
to  take  his  seat  in  Parliament  on  the  14th  of  July,  1634,  his 
brother  Thomas  being  then  alive  ;  that  he  married  a  daughter 
of  the  Earl  of  Antrim,  and  had  four  sons  by  her,  viz.,  Charles, 
Randall,  Michael  (who  died  unmarried),  and  Thomas  (whose 
issue  was  extinct),  and,  dying  in  1641,  was  succeeded 
*  by  his  eldest  son,  Charles,  Lord  Baron  of  Slane,  who  *  27 
died  unmarried,  and  was  succeeded  by  his  brother, 
Randall,  Lord  Baron  of  Slane.  He  (Randall)  married  two 
wives ;  first,  Elinor  Barnwall,  daughter  of  Sir  Richard  Barn- 
wall,  by  whom  he  had  an  only  daughter,  Mary,  who  married, 
first,  Richard  Fleming,  Esq.,  eldest  son  of  Sir  John  Fleming, 
of  Staholmock ;  and,  secondly,  Oliver  O'Gara,  Esq.  By  her 
first  husband  she  had  an  only  son,  James  Fleming,  who  died 
young  and  unmarried,  and  an  only  daughter,  Bridget,  who 
became  the  wife  of  Randall  Plunkett,  eleventh  Lord  Baron 
of  Dunsany,  from  whom  is  descended  Edward,  now  four- 
teenth Lord  Baron  of  Dunsany,  co-heir  general  with  peti- 
tioner of  Mary  Fleming.  (6) 

That  the  said  Randall,  Lord  Baron  of  Slane,  by  his  second 
wife.  Lady  Penelope  Moore,  daughter  of  Henry,  first  Earl  of 
Drogheda,  had  three  sons  and  one  daughter,  Christopher,  his 
heir,  and  Henry  and  Randall  (both  of  whom  died  without 
issue),  and  Alice ;  and,  dying  in  1676,  he  was  succeeded  by 
his  eldest  son,  Christopher,  Lord  Baron  of  Slane,  who,  taking 
part  with  King  James  U.,  was  outlawed  for  high  treason  and 

(a)  In  a  printed  paper  laid  before  the  Committee  of  Privileges  by  Mr. 
Bryan,  it  was  stated  that  the  Lord-deputy  and  peers  of  Ireland  did  not 
submit  to  the  King's  letter,  but  resolved  that  said  William  and  his  heirs- 
should  be  called  up  by  writ,  and  that  a  writ  was  accordingly  issued  to 
him  with  the  same  precedence  his  father  had. 

(b)  This  statement  of  Lord  Dunsany 's  descent  was  said,  in  the  Attor- 
ney-General's report,  to  be  erroneous.     Vide  infra,  pp.  31,  32. 
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forfeited  his  honours  and  estates,  but  was  afterwards  restored 
in  blood,  though  not  to  his  estates,  by  an  Act  of  the  English 
Parliament,  in  1708.  He  married  the  daughter  of  Sir  Patrick 
Trant,  and,  dying,  left  an  only  daughter  and  heir,  Ellen,  who 
died  unmarried  at  Paris  in  1748,  on  whose  death  the  peerage 
of  Lord  Baron  of  Slane  went  into  abeyance  between  the  heirs 
of  Mary  and  Alice,  the  said  two  daughters  of  Randall,  Lord 
Baron  of  Slane ;  that  Alice  became  the  wife  of  Sir  Gregory 

Byrne,  of  Tymogue,  in  the  Queen's  County,  by  whom 
*  28    she  had  *  several  sons  ;  Charles,  the  eldest,  married  and 

had  several  children,  who  all  died  without  issue ;  and 
Henry  Byrne,  the  second  son,  left  an  only  daughter  and  heir, 
Catherine  Xaveria,  who  became  the  wife  of  George  Bryan, 
of  Portland  Place,  London,  Esq.,  by  whom  she  had  George 
Bryan,  the  petitioner,  her  only  surviving  son  and  heir,  who  is 
now  sole  heir  of  said  Alice,  and,  as  such,  one  of  the  two  (a) 
co-heirs  general  of  said  Randall,  Lord  Baron  of  Slane,  of  his 
father,  William,  Lord  Baron  of  Slane,  and  of  his  grandfather, 
Christopher,  Lord  Baron  of  Slane,  summoned  to  Parliament, 
in  1613  and  1615,  in  whose  favor  was  terminated  the  abey- 
ance of  the  peerage  created  in  his  maternal  grandfather, 
Thotmas,  Lord  Baron  of  Slane,  in  1585. 

The  petitioner,  after  referring  to  his  former  petition,  and 
to  the  petition  presented  by  Mr.  Fleming,  and  stating  that 
the  latter  "  founded  his  claim  oil  a  ground  altogether  new 
and  unpredecented,  viz.,  that  there  are  peerages  in  Ireland, 
originating  previously  to  the  introduction  of  either  writs  of 
summons  or  patents,  which  have  always  descended  to  the 
heirs  male,  and  that  this  peerage  of  Slane  is  one  of  them, 
thus  alleging  a  new  point  of  law  involving  the  rights  and 
privileges  of  the  ancient  peers  of  the  realm  and  the  laws 
affecting  the  same,"  prayed  his  Majesty  to  refer  petitioner's 
claim  to  the  House  of  Peers  for  their  Lordships'  consider- 
ation, and  report  whether  the  said  title  be,  or  be  not,  a 
barony  in  fee  by  writ  of  summons  descendible  to  heirs  gen- 
eral ;  and  whether  the  same  is,  or  is  not,  now  in  abeyance 
between  Edward,  Lord  Dunsany,  (6)  and  petitioner." 

(a)  See  note  (c),  supra ^  p.  27.  (b)  Id.  ib. 

[24] 


THE  BLANK  PEERAGE.  ♦29 

*Thi8  petition  was  referred  to  Sir  James  Scarlett,    *29 
then  Attorney-General,  who  reported  thereon  as  fol- 
lows :  — 

"I  have  considered  the  said  petition,  and  have  been 
attended  by  the  agent  of  the  petitioner,  who,  in  the  first 
instance,  stated  to  me,  That  the  family  of  Fleming  was 
descended  from  Richard  le  Fleming,  (a)  who  accompanied 
Sir  Hugh  de  Lacy  to  Ireland  in  the  reign  of  King  Henry  II., 
and  obtained  a  grant  from  him  of  the  lands  of  Slane  in  his 
palatine  honour  of  Meath,  in  which  the  said  Hugh  possessed 
the  regalities ;  and  the  said  Richard  and  his  successors,  for 
five  generations,  were  barons  of  that  palatinate,  and  were 
styled  in  the  ancient  records  Barons  of  Slane.  That  Bald- 
wyn  le  Fleming,  the  sixth  palatine  Baron  of  Slane  (son  of 
Richard,  son  of  Baldwyn,  son  of  Stephen,  son  of  Richard, 
son  of  the  first-mentioned  Richard  le  Fleming),  having  mar- 
ried a  daughter  of  Simon  de  GeneviUe,  son  of  Geoffrey  de 
Geneville,  then  lord  of  the  honour  of  Meath,  in  right  of  his 
wife,  the  heir  of  de  Lacy,  thereby  became  allied  also  to  the 
Mortimers,  Earls  of  March  and  Ulster,  the  chief  of  which 
family,  Roger  de  Mortimer,  Earl  of  March,  was  the  King's 
lieutenant  in  Ireland ;  and,  in  consequence  of  this  connection, 
the  said  Baldwyn,  palatine  Baron  of  Slane,  acquired  influ- 
ence, and  was  summoned  to  the  Parliament  held  at  Kilkenny, 
the  Sd  Edward  2,  not  by  the  title  of  "  Baron  of  Slane,"  but 
by  writ  directed  to  him  by  the  name  of  "  Baldwyno  le  Flem- 
ing." That  he  was  succeeded  by  his  son,  Simon  Fleming, 
who  sat  in  Parliament  in  the  reign  of  King  Edward  III.,  and 
he  by  his  son  Thomas,  third  Lord  le  Fleming,  who  sat  in 
Parliament  in  the  reign  of  King  Henry  IV.,  and  was  suc- 
ceeded by  his  son  Christopher,  fourth  Lord  le  Fleming, 
and  ninth  *  lord  of  the  manor  or  barony  of  Slane,  who  *  30 
sat  in  Parliament  in  the  reign  of  King  Henry  VI.,  and 
was  succeeded  by  his  grandson  Christopher  (son  of  John,  who 
died  in  his  father's  lifetime),  who  sat  in  Parliament  29th 
Henry  6th,  and  who,  dying  unmarried,  his  two  sisters,  Anne 
and  Amy,  became  his  co-heiresses,  between  whom  the  peer- 
(a)  See  pedigree,  pp.  33  and  34,  infra. 
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age  of  le  Fleming  went  into  and  is  still  in  abeyance  among 
their  heirs  (the  Dillons  and  Bellews). 

"  That  the  manor  of  Slane  being  settled  on  the  heirs  male, 
and  held  of  the  lords  of  Meath  in  fee  tail,  went  to  David 
Fleming,  uncle  of  the  half-blood  to  said  Christopher,  the  fifth 
Lord  le  Fleming.  That  David  was  summoned  to  and  sat  in 
the  Parliament  of  King  Edward  IV.  by  the  title  of  Lord 
David  Fleming,  Baron  of  Slane,  and  thus  became  a  peer  by 
a  new  writ  of  creation,  and  he  was  allowed  the  precedency  of 
the  old  peerage  then  in  abeyance  between  his  said  nieces,  but 
was  placed  after  Sir  Christopher  Preston,  Lord  of  Kells  in 
Ossory  and  of  Gormanstown.  That  this  Lord  David  Fleming 
was  succeeded  by  his  only  son,  Thomas  Lord  Fleming,  who, 
dying  childless,  the  peerage  created  in  his  father  became  also 
in  abeyance  between  his  sisters,  Anne,  Margaret,  and  Eliza- 
beth ;  among  whose  heirs  it  is  still  in  abeyance. 

^^  That  the  manor  of  Slane,  being  held  as  aforesaid,  went  to 
the  heir  male,  James,  son  of  William  Fleming,  second  son  of 
Thomas,  third  Lord  le  Fleming.  This  James  (thirteenth 
palatine  Baron  of  Slane)  was  also  summoned  to  the  Parlia- 
ment held  12th  Edward  4,  and  sat  therein,  and  also  in  the 
Parliament  of  Richard  III.,  by  the  title  of  Lord  Baron  of 
Slane.  He  was  succeeded  by  his  son  Christopher,  who  sat  in 
the  Parliament  held  9th  Henry  7,  and  he  was  succeeded 
by  his  son  James,  who  sat  in  the  Parliaments  held  31 

*  31    *  Henry  8  and  2  Eliz.,  and  dying  unmarried  the  peerage 

created  by  his  grandfather's  summons  and  sitting  went 
also  into  abeyance  between  his  two  sisters,  Catherine  and 
Elinor. 

"  The  claimant's  .agent  having  made  the  foregoing  state- 
ment relative  to  the  several  creations  of  peerage  in  the 
family  of  Fleming  anterior  to  that  of  1585,  from  which  the 
petitioner  commences  his  claim,  proceeded  to  lay  before  me 
evidence  in  support  of  the  allegations  of  his  petition,  with 
this  difference,  that  he  now  claims  to  be  the  s(51e  heir  of  the 
said  Christopher,  last  Lord  Baron  of  Slane  therein  mentioned, 
of  his  father,  Randall  Lord  Slane,  and  grandfather,  William 
Lord  Slane,  &c.,  instead  of  being  co-heir  with  Lord  Dunsany 
of  the  aforesaid  peers,  as  stated  in  his  petition;  and  he 
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accounts  for  this  change  of  claim  as  follows :  that  the  present 
and  late  Lords  Dunsany  having  alleged  publicly  that  they 
considered  themselves  as  heirs  of  Bridget  Fleming,  daughter 
and  sole  heir  of  Richard  Fleming,  Esq.,  eldest  son  of  Sir 
John  Fleming,  of  Staholmock,  co-heirs  of  Randall  Lord 
Slane,  with  the  heir  of  Alice  Fleming,  only  daughter  of  the 
said  RandaU  by  his  second  wife ;  and  it  also  appearing  in 
the  pedigree  of  the  late  Lord  Dunsany,  produced  to  the 
House  of  Peers  of  Ireland  in  March,  1785,  that  his  grand- 
father was  married  to  Bridget,  daughter  of  said  Richard 
Fleming,  and  that  she  was  grandmother  to  the  said  Lord 
Dunsany;  and  it  appearing,  by  other  evidence,  that  said 
Richard  Fleming  was  married  to  Mary  Fleming,  only  daugh- 
ter of  Randall  Lord  Slane,  by  his  first  wife  Elinor  Bamwall, 
claimant  verily  believed  that  the  said  Mary  was  the  mother 
of  the  said  Bridget ;  but  upon  search  being  afterwards  made 
for  proofs  of  Lord  Dunsany's  descent,  it  was  found,  in 
a  bill  filed  in  the  Irish  Court  of  *  Chancery,  in  1724,  *  32 
against  his  grandfather,  Randall  Lord  Dunsany,  and 
Bridget  his  lady,  and  in  their  answer  thereto,  that  she, 
Bridget,  was  daughter  of  the  said  Richard  Fleming  by  a 
former  wife,  then  deceased,  and  not  by  the  said  Mary  Flem- 
ing, co-heir  of  Christopher,  Lord  Slane,  as  it  appeared  from 
another  bill  filed  in  the  Irish  Court  of  Chancery  in  1731,  that 
the  said  Mary  Fleming  was  then  living,  she,  as  a  defendant 
thereto,  having  put  in  an  answer,  in  which  she  stated  herself 
to  be  the  widow  of  Richard  Fleming,  of  Staholmock,  and  also 
of  Oliver  O'Gara,  thus  clearly  stating  her  identity  and  her 
existence  in  1731,  and,  therefore,  Mr.  Bryan  now  claimed  as 
sole  heir  of  Christopher  Lord  Slane."  (a) 

The  report,  after  stating  at  great  length  the  various  docu- 
ments, and  other  evidence  produced  before  the  Attorney- 
General  by  the  petitioner's  agent  in  support  of  his  claim, 
which  were  the  same  that  were  afterwards  produced  before 

(a)  Lord  Dunsany  presented  a  petition  in  1831,  denying  the  conclusions 
drawn  from  these  bills  and  answers,  and  claiming  to  be  co-heir  of  the  last 
Lord  Slane,  but  stating  as  his  belief  that  peerage  to  be  descendible  solely 
in  the  male  line. 
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the  Committee  of  Privileges,  and  are  in  part  hereinafter 
mentioned,  concluded  thus :  — 

**  Upon  the  whole  of  the  case,  I  am  of  opinion  that  there 
are  strong  grounds  to  conclude  that  the  summons  of  Christo- 
pher Lord  Slane,  and  his  sitting  in  the  Parliament  of  Ireland, 
held  in  the  years  1613  and  1615,  may  be  considered  as  a 
determination  of  the  abeyance  of  the  peerage  created  in 
Thomas  Lord  Slane,  by  his  summons  and  sitting  in  Parlia- 
ment in  1585  (supposing  him  to  have  so  sat),  in  favour  of 
the  said  Christopher ;  or  as  a  new  creation,  descendible  to  his 
heirs,  and  that  the  said  title,  whether  a  new  creation  or 

determination  of  the  abeyance,  was  inherited  by  his  eldest 
*  33  son,  Thomas,  who,  being  a  Roman  Catholic  *  priest,  left 

no  issue,  but  was  presumed  to  be  dead  in  the  year  1634, 
and  that  the  writ  of  summons  in  1634  to  William  Fleming, 
the  second  son  of  Christopher,  if  not  a  new  creation,  upon 
the  supposition  that  his  eldest  brother  Thomas  was  then 
living,  was  a  recognition  of  the  title  in  him  upon  the  death  of 
that  brother  without  issue,  which  title  was  therefore  descend- 
ible to  the  heirs  of  the  said  William,  whether  his  brother 
Thomas  had  issue  or  not.  Upon  consideration  of  the  evi- 
dence produced,  and  having  carefully  examined  each  docu- 
ment, and  findmg  and  believing  them  all  to  be  genuine  and 
free  from  suspicion,  I  humbly  offer  it  as  my  opinion,  that  the 
claimant,  George  Bryan,  Esq.,  has  proved  himself  the  heir  of 
Alice  Fleming,  the  younger  daughter  of  Randall,  Lord  Baron 
of  Slane,  and  that  the  said  Alice  was  sole  heiress  of  Hellen 
Fleming,  only  daughter  and  heiress  of  Christopher,  Lord 
Slane.  But  as  there  may  be  some  question  as  to  what  was 
the  effect  and  consequence  of  the  said  writs  of  summons,  and 
some  doubt  as  to  some  particulars  of  the  evidence  upon  it 
when  it  comes  to  be  judicially  investigated,  I  am  humbly  of 
opinion  that  this  claim  should  be  referred  to  the  consideration 
and  report  of  the  House  of  Peers,  if  your  Majesty  in  your 
wisdom  should  be  graciously  pleased  to  do  so. 

J.  Scarlett. 
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PEDIGREE  OF  THE  FAMILY  OF  FLEMING. 


Bichard  le  Fleming,  fon  of  Archibald  Fleming,  of  Devonshire,  attended  Hugh  dea  A  9 

Jjkcj  to  Ireland,  and  got  from  him  a  grant  of  twenty  knights*  fees  in  Meath,  afterwards  I  *§.§  « 

called  the  Barony  of  Slane  and  Newcastle.    One  of  the  Barons  of  that  Palatine  liberty.  ^  t  ^ 

( ■ '  «^i 

Bichazd  le  Fleming,  2d  Pahitine  Baron  of  Slane  and  Newcastle. »  ^  ^ 

i|s 

i  l^s 


Stephen  le  Fleming,  3d  Palatine  Baron  of  Slane  and  Newcastle.  ^  v^^  g 

I l-^^ 

Baldwin  le  Fleming,  4th  Palatine  Baron  of  Slane  and  Newcastle.  ^  |  •§  J 

Bichard  le  Fleming,  6th  Palatine  Baron  of  Slane  and  Newcastle.  =p  E^  ^  ^ 

I  la 


F9rsi  Peerage.}  Baldwin  le  Fleming,  son  of  Richard,  and  6th  Palatine^ 
Baron  of  Slane,  summoneil  to  Parliament  by  writ, 
as  Lord  le  Fleming,  3  £dw.  2,  first  Peer  of  Parlia- 
ment. 


Sir  Simon  le  Fleming,  eldest  son,  sat  in  Parliament  in  the  reign  of  Edw.  3.=js 


Matilda,  daughter  of 
Sir  Simon  de  Uenoville, 
by  Matilda  de  Lacr,  sreat 
granddaughter  ox  Hugh 
deLacy. 


Sir  Thomas  le  Fleming,  3d  Lord  le  Fleming,  sat  in=^     Elizabeth,  daughter  of  Lord  Kells  and 
Parliament  4th  Henry  4.  Oormanstown. 

Lerlta  Ferrars,=^      Sir  Christopher  Fleming,  4th  Lord  =p Elizabeth       William  Fleming,  2d  son. 
Istwiib.  le  Fleming.  Wogan,  [See  Pedigree (jf^Peer- 

I  I  2d  wife.  royc,  %i{fra.] 

John  Fleming,  only  sonsss    Anna       Da^d  Fleming,  only  son  by  2d  wife, 
by  1st  wife.  Rochfort.  [For  him  and  hU  iaxue,  see  2d  Peerage,  ir\fra.] 


J: 


_  ». — .__  -..-  »  __^  ,   «,     .  --»  ,.  .  ,  .       __  ^jjiia 


Christopher  Fleming,  6th  Lord  le  Fleming,       Walter  ==  Anne  John 

beir  to  his  grandfather,  sat  in  Parliament        Dillon.      Fleming,       Bellew, 


29  Hen.  6.    Ob.  s.  p. 


grant 
Ob.  s. 


Fleming, 

eldest  sTs- 

I  ter,  co-hei 


Fleming, 
second  sister, 
co-heir. 


First  Abeyance. 


Seoomd  Peerage.}   DaTid  Fleming  (only  son  of  Christopher.  4th  Lord  le  Fleming,  byss  Alice 
his  2d  wife),  inherited  the  manor  of  Slane,  as  heir  male  of  his     Dillon, 
nephew  Christopher,  6th  Lord  le  Fleming.    He  was  summoned 
to  Parliament,  and  sat  2  Edw.  4.    Ob.  14d3. 


.IT     ._  ^ TTTJ     :rT 


Thomas,  Lord  Fleming.   Ob.  s.  p.  1471.    The  title  created  by  Anne.       Margaret,       Elizabeth, 

tbe  summons  and  sittliig  of  his  father  became  in  abeyance  co-heir.       co-heir.  co-heir. 

between  his  sisters;  the  manor  or  barony  of  Slane  went  to  his  

cousin.  James  Fleming,  his  male  heir.  Second  Abeyt^^^^! 

TVrd  Peerage.]    WlUlam  Fleming,  of  Newcastle,  2d  son  of  Thomas,  3d  Lord  le^    Genetta 
Fleming.  Rochfort. 


Sir  James  Fleming  succeeded  to  the  manor  of  Slane  on  tlie  death  of  Thoma8.=    Elizabeth, 

JjorA  Fleming,  as  heir  male,  that  estate  being  hel«l  In  fee  tail.    He  was  summone<i     -* *"* '  ' 

to  and  sat  in  Parliament  12  Edw.  4,  as  James  Fleming,  Baron  of  Slane. 


daughter  of  Sir 
W.  Wells,  Lord 


Chancellor  of 
Ireland. 
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_L 


Sir  Gbrlstopher  Fleming,  2d  Lord: 
Sat  in  Parliament  9  Hen.  " 


orasp 


Lady  Elizabeth  Sir  Oeorge  ThomaB  Fleming, 

Fitzgerald.  Fleming,  of      of  DerjMitrick. 

Stephenstown. 

[See  Pedigree  qfAth  Peerage,^ 


James  Fleming,  3d  Lord  Slane.  Sat  in  Parliament  31  Hen.  8,  and 
2  Eliz.  Ob.  B*.  p.  1077,  when  the  peerage  created  in  hie  grandfather's 
summons  became  in  abeyance,  and  the  manor  of  Slane  went  to  his 
coosin  and  heir  male,  Thomas  Fleming. 


Catherine, 
co-heir. 


Elinor, 
co-heir. 


Third  Abeyance. 


Sir  George  Fleming,  2d  son  of  James,  IstapEIinor 
Lord  Slane.  I  Butler. 


J- 


Thomas  Fleming,  3d  son  of=p  Mary 


James,  1st  Lord  Slane. 


ingi 
Sh 


I 


Cruise. 


James  Fleming,  Esq.,  only  son  and  hdrs^  Ismay 

Dillon. 


:t' 


William  Fleming,  of  Der-9  Anne 
Eustace. 


Patrick. 


Fomrih  Peenige.]    Thomas  Fleming  succeeded  to  the  estatnn  .  Catherine 


of  Slane,  &c.,  on  the  death  of  his  cousin 
James,  3d  Lord  Slane,  was  summoned  to  and  sat  in  Parlia- 
ment, 1665,  as  Lord  Slane.  Ob.  9  No7.  1697,  when  this 
peerage  became  in  abeyance  between  his  daughters. 


Preston. 


Georgesp  Marr 
Fleming.     Cusack. 


Pierce  Butler,  of==  Catherine,  Elinor,  daughter  and. 

Kilkenny.  daughter  and  co-heir. 

I  co-heir. 


:  William  Fleming  inherited  the 
manor  of  Slane  as  heir  male,  on 
the  death  of  Thomas,  Lord  Slane. 


Christopher  Fleming,  son  and  heir,  summoned  to  and  sat  in  Parliament,  1613  and^   Elinor 
1615,  as  Lord  Baron  of  Slane.  Bamwall. 

Thomas  Fleming,  Lord  Baron  William  Fleming,  Lord  Baron  of  Slane,  sum-==:  Lady  Anne 

of  Slane,  a  fi-iar.    Ob.  a  p.  moned  to  and  sat  in  Parliament,  1631.  Ob.  1641.     Macdonnell. 


Charles  Fleming, 
Lord  Baron  of  Slane. 
Obs.  s.  p. 


Elinor 
Bamwall, 
1st  wife. 


I. 


J" 


Randall,  Lord  Baron  of  :=  Lady  Penelope  Moore,  2d  wifo. 
Slane. 


I 


I 


.1 


Richards  Mary    =  Colonel    Christopher, ^^ Anne  Trant.    Henry    Sir  Gregory^ Alice Flem* 
Fleming,   O'Oara,     Lord  Baron, 


Fleming,  of 
Stahol- 
mock,  Esq. 


only      '  2dhus-     of  Slane. 

child  by  band;  no  Ob.  17:^8. 

l8t  wife,  issue. 
Ob.  1741. 


Flem-    Byrne. 

ingdied 

unmarried. 


ing,  only , 
daughter 
by  2d  wife. 


James  Fleming,  ^.       _ 

only  child,   died  child,  died  unmarried.        Byrne, 

young. 


Hellen  Fleming,  only  CharlesssMi 

est  son. 


larlesssMargaret  Heorya=< 

>,  eld-    Colclough.        Byrne, 
1.  2a  son. 


Henry  spCatherlne 
Byrne,     Eustace. 


Dudley      John      Ciesar      James      Mary      Anne      Margt.      Frances      Georges=  Catherine 
Byrne.      Byrne.     Byrne.     Byrne.     Byrne.    Byrne.     Byrne.       Byrne.       Bryan,     Xaveria, 
Ob.  8.  p.  Ob.s.p.  Ob.s.p.    Ob.s.p.    Ob.  s.  p.  Ob.  s.  p.    Ob.s.p.    Ob.s.p.       Esq.         only  child. 


Eustace  Bryan.    Ob.  s.  p. 


Geoboe  Bbtax,  the  Claimant.* 


*  Mr.  Fleminff,  the  other  claimant,  also  put  in  a  pedigree,  differlne  ftrom  the  above  in  many 
respects,  particularly  in  stating  that  there  never  was  more  than  one  Peerage  of  Slane :  that  the 
same  was  tfmt  conferred  on  Archibald  le  Fleming  soon  after  the  settlement  of  the  English  in  Ire- 
land, by  the  title  of  Baron  of  Slane,  and  that  he  and  all  who  succeeded  to  the  title,  down  to  Chris- 
topher the  24th  Baron  of  Slane  (who  died  in  1772),  were  Peers  of  Parliament  in  Ireland. 
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*  Mr.  Bryan's  petition  having  been  referred  by  the  *  86 
King  to  the  House  of  Lords,  together  with  the  Attor- 
ney-General's Report,  Henry  Fleming,  Esq.,  of  Dublin,  pre- 
sented a  petition  to  the  House,  praying  their  Lordships  not 
to  adjudge  the  barony  of  Slane  to  Mr.  Bryan,  until  he  had 
fully  and  clearly  proved  that,  according  to  the  usage  and  law 
of  Ireland,  he  was  entitled  to  it;  and  that  time  might  be 
allowed  until  James  Fleming,  his  eldest  brother,  then  in 
France,  and  altogether  ignorant  of  the  steps  taken  by  Mr. 
Bryan,  should  return,  and  have  an  opportunity  of  proving  at 
the  bar  of  their  Lordships'  House,  the  truth  of  the  allegations 
contained  in  the  petition. 

The  Committee  of  Privileges,  to  whom  these  petitions  were 
referred,  sat  on  the  19th  of  May,  1830,  and  10th  of  March, 
1831,  to  hear  counsel  for  Mr.  Bryan  open  the  allegations  of 
his  petition,  and  to  receive  evidence  in  support  of  them. 

To  prove  that  Christopher  Lord  Slane  was  a  peer  of  Par- 
liament, and  sat  as  such  in  1613,  Sir  W.  Betham,  Ulster 
king-at-arms  of  all  Ireland,  being  examined,  said  he  had 
searched  every  office  of  record  in  Ireland  and  in  London  that 
he  could  think  of,  for  patents  for  the  creation  of  peers,  and 
he  could  find  no  patent  creating  a  Lord  Slane,  nor  any  enrol- 
ment or  registry  of  such  a  patent.  There  were  no  journals 
of  the  House  of  Lords  in  Ireland  in  existence  before  the  year 
1634.  He  produced  a  MS.  book  from  his  office,  written  by 
Thomas  Preston,  Ulster  king-at-arms  in  1634,  containing 
entries  of  previous  years,  and  continued  by  him  and  his  suc- 
cessors in  that  office  from  that  year.  "The  Names  of  the 
Nobility "  was  the  only  title  of  the  book,  but  witness  gave 
it  the  title  of  "Cases  of  Precedence."  It  contained 
decisions  of  *  the  Lord  Deputy  and  Council  respecting  *  37 
precedence  of  peers,  and  lists  of  peers,  which  it  was  the 
duty  of  the  king-at-arms  to  lay  before  the  House  of  Lords  in 
Ireland  the  first  day  of  every  Parliament.  It  contained  lists 
of  the  peers  present  and  absent  the  16th  and  18th  of  May, 
1613,  purporting  to  be  copied  from  the  journal  book,  being 
like  the  entries  in  the  existing  journal  book,  by  having  the 
mark  p'  put  against  the  names  of  the  peers  present.  In  the 
list  of  the  18th  of  May,  1613,  "  copied  out  of  the  JoumaU 
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Booke,"  appeared  the  name  "Dfis  Slane,"  with  the  mark 
p'  before  it. 

The  Attorney-General  (Sir  James  Scarlett),  who,  together 
with  the  Solicitor-General  for  Ireland  (Mr.  Crampton), 
appeared  for  the  Crown,  submitted  to  the  Committee,  that 
the  evidence  was  not  sufficient  to  entitle  this  book  to  be 
received  as  a  copy  of  the  journals ;  the  book  not  having  been 
written  by  the  officer  in  discharge  of  his  official  duty. 

Mr,  Adam^  with  whom  were  Mr.  J.  S.  M.  Fonhlanque  and 
Sir  Harris  Nicolas,  as  counsel  for  Mr.  Bryan,  submitted  that 
the  book  was  admissible  in  evidence,  because,  among  other 
reasons,  it  was  the  officer's  duty,  as  the  witness  stated,  to 
make  a  list- of  the  peers.  In  the  absence  of  the  journals  of 
that  time,  this  book  was  the  best  secondary  evidence. 

The  Committee  received  the  evidence  de  bene  esse. 

To  prove  that  Christopher,  Lord  Slane,  sat  in  Parliament, 

the  same  witness  produced  from  an  enrolment  on  the  Rolls  of 

Chancery  in  Ireland,  a  copy  of  a  royal  commission,  dated 

27th  August,  11  James  1,  to  inquire  into  certain  dis- 

*  38    orders  in  Ireland ;  and,   *  among  others,  why  certain 

peers  ceased  to  attend  their  House ;  and  also  a  copy 
of  the  return  thereto ;  by  which  it  appeared  that  Lord  Slane 
sat  in  that  Parliament.  The  same  commission,  and  the 
return  to  it,  were  also  enrolled  on  the  rolls  of  the  Court  of 
Chancery  in  England,  but  the  return  as  on  both  rolls  had 
neither  seal  nor  signature  of  the  commissioners. 

The  Attorney-General  submitted,  that  as  the  return  was 
not  signed  or  sealed  by  the  commissioners,  it  was  not  evidence 
of  the  execution  of  the  commission. 

Mr.  Adam.  —  The  commission  was  under  the  Great  Seal  of 
England,  and  returnable  to  the  Court  of  Chancery  here, 
and  the  commission  and  return  appeared  in  the  records  of 
Chancery  in  England  and  Ireland. 
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The  committee  rejected  the  document;  as,  according  to 
the  evidence,  non  constat  that  it  was  not  a  draft  of  a  return. 

To  prove  the  death  of  Christopher,  Lord  Slane,  and  his 
issue,  a  witness  produced  from  the  Rolls  of  Chancery  in  Ire- 
land an  examined  copy  of  an  inquisition  post  mortem^  taken 
13th  January,  1625.  The  same  witness  produced  from  the 
Bolls  oflBice  in  Ireland  a  copy  of  the  King's  letter  (set  forth 
in  the  Attorney-General's  report),  directing  that  William 
Fleming  should  be  Lord  Slane  in  the  Ufetime  of  his  elder 
brother ;  and  said  all  King's  letters,  directing  patents  to  be 
passed  in  Ireland,  were  enrolled  in  Chancery  there. 

The  Attorney-General  submitted  that  this  letter  was  not 
admissible  in  evidence,  it  not  appearing  to  have  been 
enrolled  in  Chancery  under  any  rule  of  *  law  or  practice    *  89 
requiring  such  documents  to  be  there  enrolled. 

Mr.  Adam.  —  The  evidence  is,  that  it  is  the  uniform  prac- 
tice to  enrol  such  documents  in  the  Court  of  Chancery  in 
Ireland. 

The  committee  received  the  document. 

The  Journals  of  the  Irish  House  of  Lords  for  1634  and 
1685  were  produced  to  show  that  a  writ  of  simimons  was 
issued  to  the  said  William,  second  son  of  Christopher,  Lord 
Slane,  on  the  conditions  expressed  in  the  King's  letter,  and 
that  he  accepted  the  same,  and  sat  in  the  House  of  Lords. 

Several  inquisitions  post  mortem^  copies  of  enrolments  of 
Acts  of  Parliament,  extracts  of  the  bills  and  answers  in  the 
Court  of  Chancery  in  Ireland,  mentioned  in  the  Attorney- 
General's  report,  and  a  great  number  of  other  documents 
were  put  in  and  received,  without  objection,  to  prove  the 
claimant's  pedigree  and  case. 

A  paper,  purporting  to  be  a  pedigree,  and  proved  to  be  in 
the  handwriting  of  the  claimant's  father,  deducing  his  wife's 
descent  from  Randall,  Lord  Slane,  was  offered  in  evidence. 
The  witnesses  stated  that  the  paper  was  foimd  among  the 
family  papers  of  Mr.  Bryan ;  that  the  pedigree  was  not  made 
with  a  view  to  the  present  question,  but  to  a  suit  respecting 
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some  estates,  and  to  establish  the  father's  status  and  title  to 
them  should  an  opportunity  occur. 

The  question  of  the  admissibility  of  the  paper  in  evidence 

having  been  argued  by  the  Attorney-General  on  one  side,  and 

Mr.  Adam  on  the  other,  the  committee  informed  them 

*  40    that  a  pedigree,  to  be  receivable  *  in  evidence,  must  be 

a  spontaneous  e£Fusion ;  that,  if  made  for  a  particular 
object  in  contemplation  of  litigation,  it  was  not  receivable ; 
such  evidence  could  be  received  only  on  the  ground  of  the 
perfect  independence  of  the  party  making  the  pedigree  at  the 
time  he  made  it. 

To  prove  that  Mary,  daughter  of  said  Randall,  Lord  Slane, 
by  his  first  wife,  left  no  child  by  Mr.  O'Gara,  her  second 
husband,  a  copy  of  her  will  from  the  Prerogative  office  in 
Dublin  was  offered  in  evidence.  The  committee  rejected  it, 
holding  that  the  original  will,  or  the  probate  of  it,  must  be 
produced,  (a) 

-  To  prove  the  death  of  the  several  sons  of  Sir  Gregory 
Byrne  and  Alice  his  wife,  of  whom  Mr.  Bryan  claimed  to 
be  grandson  and  sole  heir,  his  counsel  proposed  to  produce 
a  case  submitted  for  the  opinion  of  counsel  in  1777,  alleging 
that  they  could  prove  the  handwriting  of  the  counsel  whose 
opinion  was  annexed,  and  that  the  documents  were  found 
among  the  papers  of  a  Mr.  James  Butler,  who  was  a  connec- 
tion of  the  Byrne  and  Bryan  families,  and  great-grandson  of 
the  person  who  stated  the  case.  The  Leigh  peerage  case 
was  referred  to,  in  which  a  case  made  by  an  executor  for  the 
opinion  of  counsel  was  received  in  evidence. 

The  committee  informed  counsel  that  the  case  could  not  be 
admitted  as  evidence.  The  connection  of  Mr.  Butler  with 
the  family  was  very  remote ;  statements  for  counsel  were 
frequently  drawn  up  for  the  purpose  of  obtaining  a  favour- 
able opinion  to  drive  the  adversary  to  a  reference,  and  for 
other  purposes ;  they  were  generally  drawn  up  by  the 

*  41    *  attorney,  and  not  by  the  party  whose  statements  they 

purported  to  be. 
Several  entries  made  by  the  claimant's  father  in  a  missal, 

(a)   Netterville  Peerage  case,  2  Dow  &  CI.  342.     The  original  will 
was  produced  and  received  on  a  subsequent  day. 
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some  dated  in  1770,  recording  his  own  marriage  with  the 
claimant's  mother,  and  the  births  of  all  their  children,  and 
the  deaths  of  some  of  them,  were  read  and  admitted  in  evi- 
dence without  any  objection. 

The  committer  sat  again  on  the  20th  and  28th  of  July, 
1831,  to  receive  further  evidence,  and  no  counsel  appearing 
for  the  claimant,  the  Attorney-General  (a)  appearing  for  the 
Crown  (onjthe  20th,)  stated  that  Mr.  Fleming,  who  had  been 
abroad  and  ignorant  of  the  proceedings  on  Mr.  Bryan's  peti- 
tion, had  now  returned  to  this  country  with  further  evidence 
in  support  of  his  claim,  and  had  applied  to  him  to  resume 
the  inquiry  begun  by  Sir  Charles  Wetherell  in  his  petition, 
but  he  felt  a  doubt  whether  such  a  course  would  be  conven- 
ient, as  the  claim  of  Mr.  Bryan  had  been  already  referred  to 
the  House.  At  the  same  time,  he  felt  it  his  duty  to  state, 
that  the  facts  alleged  by  Mr.  Fleming  would,  if  proved^  go 
far  to  throw  a  doubt  on  Mr.  Bryan's  claim.  He  prayed  the 
direction  of  the  committee  whether  he  ought  to  proceed  in 
the  inquiry. 

In  consequence  of  this  statement  and  of  Mr.  Fleming's 
application,  an  order  was  made  permitting  him  to  appear  by 
his  counsel  and  agents  to  oppose  Mr.  Bryan's  claim,  and  give 
evidence  in  support  of  his  own.  Accordingly,  Sir  Charles 
Wetherell  and  Mr.  Lynch  appeared  on  his  behalf  before  the 
committee  on  the  3d  and  24th  of  August,  1831 ;  the  27th  of 
February,  27th  of  March,  and  2d  of  April,  1832 ;  Sir 
James  Scarlett^  Mr.  J.  S.  M.  Fonblanque^  and  *  Sir  Ear-  *  42 
ris  Nicolas  attended  for  Mr.  Bryan,  and  the  Attorney- 
General  for  England  and  the  Solicitor-General  for  Ire- 
land, (h)  in  behalf  of  the  Crown,  and  a  great  many  examined 
copies  of  ancient  records  were  given  in  evidence  for  both 
claimants.  A  witness  producing  a  copy  of  a  memorandum 
roll  in  the  Court  of  Exchequer  in  Dublin,  said  he  compared 
the  copy  with  the  original  i-oll,  according  to  the  usual  custom 
of  the  office,  the  clerk  in  the  office  holding  the  original  and 
reading  it,  while  witness  held  the  copy  without  changing 

(a)  Sir  Thomas  Denman.  (5)  Mr.  Perrin. 

[85] 


*  42  CASES  IN  THE  HOUSE  OF  LORDS. 

hands,  and  what  he  heard  the  clerk  read,  corresponded  with 
what  witness  saw  in  the  copy. 

The  committee  informed  counsel  that  the  practice  of  the 
office  in  Ireland,  as  stated,  did  not  appear  to  their  Lordships 
to  be  correct.  The  witness  could  not  swear  that  this  docu- 
ment was  a  close  copy,  and  therefore  it  could  not  be  received. 
It  was  important  that  it  should  be  known  that  copies  must  be 
compared  in  a  different  manner,  viz.,  by  changing  hands. 

The  same  witness,  producing  a  copy  of  a  statute  roU,  said 
that,  besides  comparing  it  in  the  usual  way  in  the  office, 
he  read  it  with  the  original  himself.  That  document  was 
received  as  evidence. 

On  the  28th  of  July,  the  day  last  above-mentioned,  after 
the  committee  had  received  further  evidence.  Sir  James  Scar- 
lett  submitted  that  there  was  a  preliminary  question  of  law, 
which  it  would  be  desirable,  before  going  into  further  proo&, 
to  dispose  of,  as  upon  that  question  the  whole  case  turned, 
namely,  whether  by  the  law  of  Ireland  this  peerage  was 
descendible  to  heirs  male  only,  and  not  to  heirs  general. 

The  Attorney-General  observed  that  such  a  discussion 
might  turn  out  to  be  useless  in  case  the  parties  failed  in  their 
proofs,  but  he  offered  no  objection. 

*  43       *  The  committee  of  privileges  approved  of  the  course 

proposed,  and  on  account  of  the  great  importance  of  the 
question,  agreed  to  hear  two  counsel  on  each  side. 

The  committee  again  met  on  the  23d  of  July,  1832,  for  the 
purpose  of  hearing  counsel  on  the  preliminary  question. 

Sir  J.  Scarlett  and  Sir  Harris  Nicolas^  for  Mr.  Bryan. — 
The  question  in  this  case  is  of  great  importance  to  the  peerage 
of  Ireland.  Mr.  Bryan  claims  the  barony  of  Slane  as  heuv 
general  of  the  person  last  seised  of  it.  Mr.  Fleming  has 
presented,  not  a  counter  olaim,  but  an  opposition  to  Mr. 
Bryan's  claim,  contending  that  the  descent  of  ancient  baronies 
in  the  peerage  of  Ireland  is  not  to  the  heirs  general,  but  is 
confined  to  heirs  male.     Whether  he   shall  make   himself 
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out  to  be  heir  male  or  not,  in  support  of  any  claim  he  may 
hereafter  make,  is  not  the  question  now,  but  having  a  colour- 
able, if  not  a  real,  claim  to  be  considered  as  heir  male,  your 
Lordships'  usual  indulgence  has  given  him  an  opportunity  of 
opposing  this  claim,  because  if  this  were  established,  his 
would  be  for  ever  excluded.  He,  therefore,  is  to  be  heard 
for  the  purpose  of  contending  that  the  law  of  descent  of  the 
peerage  of  Ireland  is  different  from  that  of  the  peerage  of 
England.  On  the  other  hand,  we  insist  that  the  ^w  of 
descent  in  both  countries  is  the  same. 

The  proposition  contended  for  by  Mr.  Fleming  appears  to 
be  new,  for  we  do  not  find  that  any  lawyer  or  text-writer,  or 
any  decision  of  any  Court  of  justice,  much  less  of  a  House 
of  Peers,  either  in  England  or  in  Ireland,  gives  any  counte- 
nance to  it.  It  has  been  the  received  opinion  that  the 
oonmion  law  of  *  England  was  and  is  the  common  law  *  44 
of  Ireland.  It  is  well  known  that,  up  to  a  recent  period, 
when  the  Irish  Parliament  became  more  independent  of  that 
of  Great  Britain,  writs  of  error  lay  from  the  Courts  of  Ireland 
to  the  Court  of  King's  Bench  in  England,  and  from  that 
Court  to  this  House,  which  fact,  taken  alone,  is  sufficient  to 
establish  that  the  common  law  of  Ireland  was  the  same  as 
the  common  law  of  England.  The  procedure  by  which  the 
decisions  of  the  Courts  of  justice  in  Ireland  were  examined, 
and  either  affirmed  or  reversed,  was  not  by  appeal,  which 
would  bring  them  to  be  considered  before  your  Lordships' 
House  according  to  the  law  of  Ireland,  but  by  writ  of  error. 
The  Court,  before  which  a  writ  of  error  is  brought,  decides 
only  upon  the  record  according  to  the  law  of  that  country  in 
which  the  Court  of  error  is  held.  How  could  the  Court  of 
King's  Bench  in  England,  upon  a  writ  of  error,  receive  in 
evidence  the  law  of  Ireland?  Where  a  Court  of  justice 
administers  the  law  in  a  case,  in  which  the  law  of  another 
country  incidentally  becomes  a  question,  that  law  must  be 
proved  by  evidence.  But  where  a  Court  holds  jurisdiction, 
as  a  Court  of  error,  over  the  judgment  of  an  inferior  Court, 
that  Court  of  error  has  no  means  of  acquiring  any  knowledge 
of  any  law  but  that  which  governs  the  country  whose  law  it 
administers,  and  in  which  it  presides.     We,  therefore,  put 
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our  case,  in  the  outset,  on  the  proposition  that  the  common 
law  of  both  countries  is  identically  the  same,  except  where 
particular  alterations  have  been  made  for  local  purposes  by 
Acts  of  Parliament,  If,  then,  the  law  generally  is  the  same, 
the  law  of  descent,  which  is  one  of  the  most  important  laws 
in  every  country,  must  also  be  included  in  the  general  proposi- 
tion, and  be  identical  in  both  countries. 
*  45  The  general  rules  governing  the  descent  of  the  *  peer- 
age in  England  are  these  :  where  a  peerage  is  created 
by  patent,  its  descent  is  governed  by  the  words  of  the  patent ; 
where  there  is  no  patent,  and  the  peerage  is  evidenced  only 
by  writ  of  summons  and  sitting  in  Parliament,  then  the  de- 
scent is  to  the  heirs  general,  and  females  not  being  excluded, 
a  male  may  claim  through  them  as  heir  general  whenever  a 
male  exists  who  can  sit  in  this  House.  That  is  the  law  of 
England.  Upon  what  ground  can  any  difference  be  suggested 
between  that  and  the  law  of  Ireland  ?  It  is  supposed  that 
the  ancient  Irish  baronies  were  connected  with  territory,  and 
so  were  the  English  in  very  early  periods,  in  a  certain  sense. 
There  is  no  doubt  that  those  who  were  summoned  to  the 
ancient  Irish  Parliaments  had  certain  territories,  on  account 
of  which  they  were  so  summoned,  except  English  peers,  who 
were  sometimes  summoned  to  the  Irish  Parliament  without 
any  such  possessions.  But  what  were  those  Irish  baronies  ? 
Before  the  time  of  Henry  II.  Ireland  consisted,  according  to 
the  best  light  we  have,  of  a  number  of  independent  chieftain-, 
cies  or  principalities.  There  was  no  House  of  Peers,  no  com- 
mon union  in  that  country  resembling  the  House  of  Peers 
before  the  Parliament  there  was  constituted  after  the  union 
of  both  kingdoms,  constituted  upon  the  same  principles,  and 
the  peers  summoned  by  the  same  rules  as  in  the  English 
Parliament.  It  is  impossible  to  discover,  in  the  early  periods 
of  the  Irish  Parliaments,  any  principle  or  ground  upon  which 
it  can  be  contended  that  there  would  have  been  any  law  of 
descent  or  any  mode  of  constituting  the  peerage  of  Ireland 
different  from  the  law  and  usage  that  prevailed  in  England. 
A  right  to  sit  in  Parliament  could  not  have  existed  by  any 
previous  prescription  before  the  Parliament  was  consti- 
tuted. 
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These  general  propositions,  concurring  with  the 
*  opinions  and  testimony  of  almost  all  persons  of  legal  *  46 
authority  who  have  hitherto  considered  the  subject, 
would  appear  to  be  sufficient  for  the  decision  of  this  question. 
But  the  right  of  the  claimant  does  not  rest  on  them  only  ; 
cases  have  occurred  in  Ireland,  where  the  very  question  has 
arisen  whether  a  peerage  goes  to  the  heir  general  or  to  the 
heir  male,  and  it  has  been^ttled  in  more  than  one  case  that 
where  the  barony  is  ancient,  where  it  is  only  proved  by  the 
existence  of  a  writ  of  summons  and  a  sitting  in  Parliament, 
and  where  there  is  no  patent,  it  descends  to  the  heirs  general. 
The  case  of  the  barony  of  De-la-Poer,  in  Ireland,  is  one  of  the 
decisions  supporting  that  doctrine. 

But  an  argument  is  drawn  &om  the  peculiar  circumstances 
of  this  barony  of  Slane,  for  the  purpose  of  showing  that  if 
the  descent  be  extended  to  heirs  general  in  the  way  that  Mr. 
Bryan  claims,  many  inconveniences  will  arise.  It  is  said,  for 
example,  that  in  tracing  his  claim  from  the  first  creation  of 
the  Slane  peerage  to  the  present  time,  if  the  rule  for  which 
we  contend  were  applied,  there  would  be  four,  if  not  five 
distinct  peerages  of  Slane ;  because  it  appears  that  this 
peerage  having  been  at  several  times,  as  we  contend,  in  abey- 
ance by  reason  of  its  descent  to  females,  amongst  whom  it 
was  divided,  and  whose  posterity  may  still  exist,  the  heir 
male,  upon  whom  was  entailed  the  family  estate,  was  sum- 
moned to  sit  in  the  Irish  House  of  Peers.  It  is  said,  there- 
fore, that  if  Mr.  Bryan  can  establish  his  claim  as  heir  general 
to  the  last  Baron  of  Slane,  who  sat  in  the  Irish  Parliament, 
then  the  heirs  male  general  of  other  barons,  who  sat  before, 
will  be  also  entitled  to  claim.  Supposing  that  proposition  to 
be  true,  we  are  not  afraid  of  meeting  the  consequence.  Why 
should  not  the  Crown,  where  a  peerage  is  in  abeyance, 
and  likely,  *  from  the  number  of  females  in  a  family,  to  *  47 
remain  so  for  ever,  do  that  in  Ireland  which  has  often 
been  done  in  England,  namely,  select  some  one  individual  of 
the  family,  more  especially  the  person  to  whom  the  family 
estates  descended,  and  place  that  person  in  the  peerage  ?  It 
has  been  very  common  in  England  to  take  the  husband,  upon 
whose  wife   and  her  sister  co-heirs  a  peerage  may  have 
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descended,  and  place  him  in  this  House.  In  the  English 
Parliament,  therefore,  no  such  inconvenience  as  that  insin- 
uated has  been  deemed  an  argimient  against  the  principle. 
There  are  now  sitting  in  this  House  two  distinguished  peers 
who  have  each  a  barony  of  Clifford  adjudged  to  them  by  the 
House.  The  thing,  therefore,  is  not  without  example. 
When  a  female  heir  existed,  who  could  not  take  the  barony, 
then  another  peer  was  summoned  to  sit  for  that  barony,  and 
when  that  female  heir  produced  descendants  who  could  sit 
and  afterwards  claimed,  that  claim  has  been  allowed  by  this 
House,  and  there  are  now  two  baronies  of  Clifford,  one  in 
the  Duke  of  Devonshire,  the  other  in  Lord  de  Clifford.  The 
barony  of  Strange,  is  another  example  of  the  same  kind  in 
England. 

According  to  the  principles  of  the  English  law,  honours 
can  only  have  been  created  in  three  ways,  by  tenure,  by  writ, 
or  by  patent.  An  attempt  may  be  made  here  to  show  that 
there  is  an  analogy  between  the  ancient  feudal  baronies  and 
the  baronies  that  have  since  been  created  in  Ireland,  and  that 
all  feudal  baronies  went  to  the  heirs  male,  and  therefore, 
although  the  feudal  principle  has  ceased,  still  all  those  bar- 
onies are  confined  in  their  descent  to  the  heirs  male.  We 
assert  that  no  feudal  baronies  of  Ireland  have  ever  been 
confined  in  their  descent  to  heirs  male.     There  exist,  from 

the  reign  of  John,  grants  of  land,  held  in  capite  of  the 
*  48    Crown,  and  in  every  case  the  grant  has  *  been  to  the 

grantee  and  his  heirs.  There  can  be  no  doubt  that  at 
the  time  of  the  signing  of  Magna  Charta,  Baron  Fitz-Walter, 
and  Baron  Say,  and  some  others,  were  barons  by  tenure ; 
but  when  claims  have  been  made  to  those  baronies,  this 
House  has  uniformly  treated  them  as  the  first  writs  of  sum- 
mons, and  heirs  general  of  those  barons  have  frequently 
succeeded  to  them;  all  the  earldoms  in  Ireland  before  the 
year  1316  were  granted  to  the  heirs  of  the  parties,  so  that 
there  is  not  till  that  year,  before  which  period  the  tarony  of 
Slane  was  created  by  writ  of  siunmons,  a  single  dignity  in 
Ireland  which  descended  to  heirs  male  only.  All  the  early 
patents  of  the  English  peerage  have  been  printed,  and  the 
result  is,  that  the  first  time  heirs  male  were  ever  mentioned 
[40] 
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in  the  creation  of  any  dignity,  waa  in  the  instance  of  the 
Earldom  of  Eildare,  in  1316.  The  next  was  that  of  Liouth  in 
the  12th  Edw.  2,  and  the  third  that  of  the  Earldom  of 
Carlisle,  in  the  15th  Edw.  2.  The  first  creation  of  a  baron 
by  patent  in  England  was  in  1887,  which  was  also  the  first 
instance  in  England  of  a  barony  being  created  to  a  man  and 
the  heirs  of  his  body.  No  second  instance  occurred  till  1443. 
No  creation  of  a  baron  in  Ireland  by  patent  is  on  record 
limiting  the  dignity  to  the  heirs  male  of  the  body,  until  the 
2d  Edw.  4,  in  1462,  when  Sir  Robert  Bamwall  was  created. 
From  the  Crown  downwards,  every  dignity,  from  an  early 
period,  was  granted  to  the  heirs  of  the  persons  created,  or 
the  heirs  of  the  body. 

The  case  for  Mr.  Fleming  is  put  on  this  ground,  that 
because  an  heir  male  was  summoned  on  some  occasions,  and 
the  Crown  thought  proper,  in  the  exercise  of  its  prerogative, 
to  put  the  heir  male,  the  person  in  possession  of  the  estates 
of  the  last  peer,  into  his  seat  in  the  House,  therefore  the 
dignity  must,  by  prescription  or  some  other  source,  be 
presumed  to  be  confined  in  its  *  descent  to  heirs  male.  *49 
It  is  true,  there  is  some  shadow  of  pretence  for  that 
-argument  by  reason  of  the  fact  that  the  heir  male  on  being 
summoned  did  not,  as  the  practice  now  is,  sit  as  junior  baron, 
but  was  placed  in  higher  precedency  than  could  belong  to 
the  date  of  his  writ.  But  it  appears  from  the  cases  that  in 
respect  of  the  sitting  of  peers  in  the  House  there  were  some 
places  attached  to  the  names  of  particular  dignitiea,  and  when 
any  person  was  summoned  to  the  House  by  an  old  title,  under 
whatever  right,  he  took  his  seat  according  to  the  precedency 
of  the  ancient  baron  of  his  name.  These  cases  are  conclusive 
that  there  is  no  inference  whatever  to  be  made  from  the  fact 
of  the  Lords  Slane  sitting  in  higher  precedency  than  belonged 
to  the  dates  of  their  respective  writs.  On  one  occasion 
James  I.  desired  the  Lord  Lieutenant  of  Ireland  to  create 
certain  Scotch  earls  all  Irish  barons,  and  when  so  created 
they  were  to  sit  in  the  House  of  Peers  there  as  earls.  With 
such  facts,  can  it  be  doubted  that  the  prerogative  of  the 
Crown  with  respect  to  the  precedence  of  peers  was  never 
disputed?    An  act  of   the  Irish  Parliament,  passed  in  the 
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reign  of  Henry  VI.,  appears  to  be  decisive  on  the  point  that 
Irish  peers  were  then  created  by  writ.  There  was  a  dispute 
between  Lords  Slane  and  Gormanston  for  precedency ;  Lord 
Slane  had  been  summoned  to  Parliament  as  one  of  the  heirs 
male  of  the  then  last  lord,  and  from  the  understanding 
which  then  prevailed  he  claimed  precedency  of  the  ancient 
barony  of  Gormanston,  but  it  was  adjudged  to  Lord  Gor- 
manston, and  his  barony,  it  is  undisputed,  was  created  by 
writ.  But  few,  if  any,  of  the  parliamentary  writs  of  Ireland 
of  that  period  are  now  extant.  It  is  for  Mr.  Fleming's 
counsel  to  show  how  a  person  could  have  got  into  the 
House  of  Lords  of  Ireland  as  a  peer  without  a  writ 
*50  *  having  been  issued  to  him.  They  have  the  simple 
fact  of  those  persons  sitting,  they  show  no  patent,  and 
do  not  pretend  that  there  was  a  patent.  The  principle  upon 
which  Mr.  Bryan  claims  is  this,  that  where  a  patent  cannot 
be  shown  tlie  same  rule  of  law  must  exist  in  Ireland  as  in 
England,  —  the  dignity  must  be  presumed  to  have  been 
created  by  writ.  If,  in  the  case  of  a  creation  by  patent,  the 
patent  itself  is  evidence  of  the  creation,  so  is  the  issuing  of 
the  writ  of  summons  evidence  of  the  creation  in  the  other 
case.  If  a  man  is  made  a  peer  by  patent,  he  is  not  bound  to 
show  the  writ  of  privy  seal  which  preceded  it,  or  what  is 
termed  in  Ireland  the  King's  letter;  nor  are  we,  on  the  other 
hand,  bound  to  show  the  authority  under  which  the  Chan- 
cellor in  Ireland  issued  the  writ  of  summons,  for  the  issuing 
of  the  writ  is  the  evidence  of  the  fact.  In  no  instance  where 
a  barony  was  claimed  at  this  bar  by  writ  was  any  other 
evidence  produced  than  the  writ  itself,  followed  by  proof  of 
the  sitting,  from  the  rolls  of  Parliament.  The  close  rolls 
have  never  been  searched,  nor  the  letter  td  the  Chancellor 
produced  authorizing  him  to  issue  the  writ.  Until  the  reign 
of  Henry  VI.  only  one  such  letter  is  enrolled  on  the  close 
roll. 

A  great  deal  of  weight  has  been  attached  to  the  fact  that 
the  heir  male  (a)  of  William  Fleming  was  called  a  baron  in 
certain  documents  issued  by  the  Crown  before  a  writ  had 

(a)  Christopher,  second  Lord  Slane,  of  the  fourth  peerage,  in  pedi* 
gree,  p.  35. 
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been  proved  to  have  issued  to  him,  from  which  fact  it  is 
inferred  that  the  Crown  recognized  his  succession.  He  is 
also  found  so  styled  in  an  inquisitio  post  mortem^  but  it  is  well 
known  that  great  laxity  prevailed  on  the  part  of  the  Crown, 
and  still  greater  in  inquisitions  post  mortem  with  regard 
*  to  the  style  of  persons.  There  are  now  many  peers  *  61 
who  call  themselves  barons,  and  by  particular  titles,  to 
which  they  cannot  prove  a  legal  right,  —  to  which  their  right 
never  can  be  shown ;  for  example,  Earl  Pembroke  is  called 
Lord  Wilton,  and  the  Earl  of  Shrewsbury  is  called  Earl  of 
Waterford,  but  when  created,  or  whence  those  titles  are 
derived,  is  not  known.  It  is  a  laxity  which  prevailed  in 
innumerable  cases,  and  dignities  have  been  assumed  where 
no  such  dignities  ever  existed.  The  Crown  may  have 
intended  to  create  them,  but  they  never  were  created;  so 
that  the  mere  description  of  persons  by  certain  titles  in 
ancient  documents  is  no  evidence  whatever  of  their  right 
to  them.  It  is  well  known  how  in  inquisitions  post  mortem 
similar  titles  are  obtained ;  and  in  Scotland  how  easy  it  is  for 
a  man  there  to  call  himself  or  to  be  styled  an  earl  ?  Then 
can  it  be  pretended,  or  is  it  likely,  that  more  attention  would 
be  paid  to  the  subject  in  a  remote  village  in  Ireland  in  the 
17th  century  ? 

This  claim  of  Mr.  Bryan  is  founded  on  the  established 
propositions  that  the  laws  of  England  and  of  Ireland  are  the 
same,  except  where  they  are  altered  by  particular  statutes ; 
that  the  dignity  of  the  peerage,  whether  Irish  or  English, 
can  only  be  created  by  patent  or  by  writ ;  that  all  dignities 
in  Ireland  for  which  patents  cannot  be  shown  descend  to 
heirs  general,  not  only  upon  the  analogy  to  such  dignities  in 
England,  but  from  the  proo&  which  are  and  can  be  put  in 
evidence,  if  necessary ;  that  in  the  grant  6f  every  title,  and 
in  the  grant  of  all  lands  to  which  the  dignity  of  a  peer  could 
possibly  be  attached  during  the  feudal  system,*those  grants 
were  to  heirs  general.  If  they  had  been  to  heirs  male,  and 
not  to  the  female  branches,  and  the  descents  had  been  limited 
to  the  heirs  male,  there  might  be  something  like  pre- 
scription *  to  be  set  up,  but  the  prescription  is  with  us ;  *  62 
the  prescription  in  every  title  has,  without  a  solitary 
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exception,  been  to  heirs  general,  and  the  committee  is  asked 
to  overturn  the  decision  of  the  House  of  Lords  of  Ireland  on 
the  La  Poer  barony,  (a)  and  to  declare  that  the  highest  law 
authorities  of  that  kingdom  knew  not  what  they  were  about 
in  relation  to  the  highest  species  of  inheritance  within  it ; 
that,  in  fact,  a  new  law  is  to  be  made  because  the  heir  male 
of  the  Baron  of  Slane  says  he  ought  to  be  Baron  of  Slane. 

Sir  Charles  Wetherell^  for  Mr.  Fleming.  —  It  is  stated  in 
Mr.  Bryan's  petition  that  this  case  was  laid  before  one  of  the 
law  officers  of  the  Crown  in  England  at  a  time  when  the 
person  who  has  now  the  honour  of  addressing  your  Lord- 
ships filled  the  office  of  Attorney-General.  Upon  that  occa- 
sion, undoubtedly,  some  investigation  was  bestowed  upon  lie 
subject,  though  not  as  much  as  would  have  been  necessary 
for  making  a  import,  but  circumstances  occurred  which  pre- 
vented a  report  being  made.  It  did  then  occur  to  me,  that 
a  mere  abstract  solution  of  this  question  would  be  an  ex- 
tremely uncertain  mode  of  disposing  of  it,  because  if  it 
should  turn  out  that  the  title  has  been  enjoyed  by  heirs  male 
ever  since  the  year  1309,  has  been  de  facto  transmitted  in  a 
given  course  of  devolution  for  upwards  of  five  centuries,  if 
this  case  is  to  be  dealt  with  on  ordinary  presumption,  it  is 
impossible  that  there  could  have  been  a  similar  title  at  the 
same  time  in  heirs  female,  or  that  there  would  have  been  two 
Barons  of  Slane  during  all  that  time ;  —  it  would  not  be  a 
mode  of  disposing  of  this  question  consonant  to  that  great 
prudence  and  depth  of  inquiry  which  this  House  is  in 

*  53    the  habit  of  bestowing  upon  all  curious  *  and  anoma- 

lous questions,  to  say,  that  there  cannot  be  such  a  thing 
as  an  ancient  barony  in  Ireland  transmitted  to  heirs  male, 
because,  according  to  that  abstract  proposition  (which  the 
counsel  for  Mr.  Bryan  lay  down),  the  thing  is  impossible,  — 
according  U^  the  old  theory  of  the  law  of  Ireland,  accord- 
ing to  the  old  theory  of  the  law  of  England,  one  of 
these  ancient  baronies  derived  from  the  time  of  the  Edwards 
must  d  priori  be  a  barony  descending  in  fee.  That  is  their 
proposition,  and  therefore  they  do  not  look  at  facts,  nor  at 

(a)  4  Lords'  (&c.)  Journals,  for  1767,  p.  420. 
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usage,  nor  at  anomalies ;  they  do  not  look  at  a  case  of  doubt ; 
they  do  not  recollect  that  in  the  Parliament  of  Ireland,  on 
repeated  occasions,  this  very  barony  has  been  allowed  to  be 
a  barony  descendible  to  heirs  male.  They  do  not  look  at  any 
of  these  facts,  or  doubts,  or  difficulties,  or  anomalies,  but 
they,  solve  them  all  into  this  mere  abstraction,  that  an  old 
barony  in  Ireland  must  d  priori  be  a  barony  in  fee ;  and  if  a 
barony  in  fee,  then  that  a  person  claiming  as  heir  male  never 
can  be  entitled  to  sit  while  there  is  an  heir  female  nearer  in 
blood  in  existence.  To  that  abstraction,  and  to  that  theory, 
we  oppose  the  facts  which  have  occurred  ever  since  the  year 
1309.  If  your  Lordships  look  at  the  case  presented  by  Mr. 
Bryan,  you  will  find  that  there  may  be  heirs  female  claiming 
under  Lord  Fleming  in  the  year  1309,  other  females  claim- 
ing under  Lord  Fleming  in  the  year  1462,  other  females 
claiming  under  Baron  Slane  in  the  time  of  "Edward  IV., 
other  females  claiming  under  the  peerage  of  1585,  and  other 
females  claiming  under  the  peerage  of  1613,  so  that  your 
Lordships  will  have  so  many  persons  claiming  to  be  Barons 
of  Slane  that  six  or  seven  cross  benches  must  be  built  up  to 
hold  all  the  peers  presenting  themselves  under  this  title ;  for 
there  may  be,  and  probably  there  are,  claimants,  through 
females,  *  under  all  these  titles  from  the  year  1309.  *  54 
Mr.  Bryan's  counsel,  very  able  and  very  quick  in  their 
conclusions,  say,  "  Never  mind  the  inconvenience  which  will 
grow  out  of  this  rule,  —  whether  twenty,  thirty,  or  forty  lords 
are  claiming  this  barony ;  that  is  an  inconvenience  which  you 
must  sustain  from  the  rule ;  but  if  it  is  the  law,  lay  down  the 
law,  never  mind  the  inconvenience."  To  lay  down  in  the 
abstract  that  there  can  be  no  such  thing  as  an  ancient  barony 
in  Ireland  going  to  heirs  male,  is  a  proposition  which  it  is  not 
easy  to  comprehend,  because  as  soon  as  that  proposition  is 
laid  down  there  immediately  arises  a  contradiction  to  it  in 
fact,  namely,  that  that  thing,  which  the  learned  counsel  tell 
us  never  can  happen,  has  happened,  and  the  case  which  we 
are  now  discussing  is  one  in  which,  de  facto^  for  five  cen- 
turies the  title  has  been  so  enjoyed.  This  is  not  the  only 
case  of  that  sort ;  there  is  also  the  KinscUe  Oase^  (a)  in  which 

(a)  6  Lodge's  Peerage  of  Ireland. 
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the  House  of  Lords  in  Ireland  three  times  decided  the  same 
proposition.  That  case  deserves  more  particular  attention, 
because  we  have  been  told  that  attorneys  and  solicitors-gen- 
eral in  Ireland  were  not  so  careful  formerly  as  they  are  now. 
But  it  so  turns  out  that  this  case  of  the  Kinsale  peerage  was 
decided  certainly  by  persons  whose  decision  ought  to  have 
great  weight,  not  by  persons  who  may  be  supposed  not  to 
know  the  law  of  England,  or  to  whose  minds  the  proposition 
may  be  supposed  not  to  have  been  present,  that  they  were 
not  following  the  general  principle  contended  for  by  Mr. 
Bryan,  that  whatever  is  the  rule  of  the  Parliament  of  Eng- 
land the  same  ought  to  be,  or  is,  the  rule  of  the  Parliament 
of  Ireland ;  or  that  what  is  the  common  law  of  ancient  peer- 
ages in  England,  the  same  applies  to  a  peerage  in  Ireland,  — 
a  peerage  as  it  were  by  prescription,  a  peerage  made 

*  55    *  before  the  ordinary  time  of  making  peerages  by  writ 

or  patent.  It  happens  that  this  Kinsale  case,  which 
was  three  times  under  discussion  in  the  years  1627, 1700,  and 
1762,  was  on  one  of  those  occasions  decided  by  commissioners 
in  England,  to  whom  the  matter  was  referred  by  King 
Charles  I.,  namely,  the  Earl  Marshal,  the  Lord  President  of 
the  Council,  the  Lord  Steward  of  the  Household,  and  several 
other  persons,  who  reported  to  the  Crown  that  the  title  was 
enjoyed  by  heirs  male,  and  ought  to  be  so  enjoyed.  The 
next  case  is  that  of  the  Dunsany  peerage,  another  strong 
precedent.  When,  therefore,  it  is  said  that  your  Lordships 
are  to  look  at  this  case  merely  according  to  some  abstract 
rule,  which  abstract  rule  is,  that  you  must  assume  an  abso- 
lute identity  between  the  parliamentary  law  of  England  and 
of  Ireland ;  and  then  further  assiune  this  second  theory,  that 
there  could  be  no  such  thing  in  early  times  as  a  barony 
so  created  as  that  it  should  go  to  heirs  male  only ;  that 
theory  and  the  abstract  rule  are  contradicted  by  two  adjudged 
precedents?  in  which  the  title  so  descending  was  allowed  to 
be  a  legal  descent.  Anomalous  though  it  may  seem,  yet, 
according  to  the  law  of  Ireland,  we  have  two  decisions,  and 
we  have  in  this  present  case  the  fact  that  for  five  centuries 
this  peerage  of  Slane  has  been  claimed  and  enjoyed  by  heirs 
male,  though  there  were  heirs  female  who  would  not  have 
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omitted  to  claim  if  the  course  of  descent  had  not  been  well 
established  against  them.  It  is  nowhere  laid  down  that  a 
peerage  may  not  stand  upon  grounds  deviating  from  the  com- 
mon law.  There  is  no  such  dictum;  there  is  no  case  in 
which  it  is  laid  down  that  there  cannot  in  legal  theory  be  a 
peerage  created  before  patents  were  used,  which  may  go  to 
male  heirs  only.  There  is  no  rule  by  which  this  House 
is  bound  to  adopt  the  rule  of  common  law,  *  and  to  say  *  56 
that  because  lands  or  offices  go  to  heirs  general,  —  that 
is,  will  carry  the  property  of  the  office  to  a  female,  —  so  will 
titles  of  honour  also ;  on  the  contrary,  the  whole  history  of 
the  common  law  shows  that  there  are  numerous  exceptions 
in  it  from  its  own  rules  of  descent.  Are  there  not  local 
usages  and  customs,  every  one  of  them  anomalies  and  excep- 
tions from  the  abstract  rules  of  common  law  ?  And  there- 
fore there  is  no  reason  why  there  may  not  be  an  anomaly  in 
the  original  creation  of  a  peerage,  any  more  than  that  there 
may  be  customs  allowed  to  break  in  upon  that  course,  which, 
upon  more  general  grounds,  is  the  rule  of  the  common  law. 

But  anothet  proposition  stated  is,  that  it  must  be  assumed 
that  there  is  a  perfect  identity  in  the  rules  of  the  House  of 
Peers  in  Ireland  with  those  in  England,  and  it  is  added  that 
an  instance  of  this  sort  of  descent  cannot  be  produced  in 
England.  Assuming  that  the  common  law  of  England  is  the 
common  law  of  Ireland,  that  there  can  be  no  anomaly  in  the 
House  of  Peers,  nor  in  the  creation  of  a  peerage  in  Ireland ; 
assuming  those  two  propositions,  the  learned  counsel  for  Mr. 
Bryan  drew  this  conclusion,  that  it  must  be  taken  for  granted 
that,  what  would  not  be  allowed  according  to  the  usages  of 
the  House  of  Lords  in  England,  and  according  to  our  pre- 
scriptive notions  on  the  subject,  by  a  similar  rule  no  contrary 
usages  can  be  allowed  in  Ireland.  In  answer  to  the  theory, 
stands  opposed  the  fact  that  the  House  of  Peers  in  Ireland 
decided  the  contrary.  Supposing  a  question  should  arise 
upon  any  Irish  statute,  and  that  statute  had  been,  by  a 
decision  in  Ireland,  held  to  carry  a  particular  meaning,  and 
that  construction  had  been  acted  upon,  and  there  should  be 
an  appeal  from  it  to  this  House,  and  the  Judges  in 
England  should  be  asked  whether  *  that  was  the  true    *  57 
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construction  of  the  statute,  it  is  apprehended  your  Lord- 
ships would  say  to  the  Judges,  if  they  were  to  advise  a 
diflferent  construction,  "  Well,  but  it  has  been  already  con- 
strued otherwise  in  Ireland,  —  it  is  res  Judieata.^^  That  is 
the  mode  in  which  we  apply  the  case  here.  Suppose  that 
this  case  of  the  Slane  peerage  had  been  an  English  case,  and 
the  Kinsale  and  the  Dunsany  cases  had  been  English  cases, 
and  the  English  peers  here  had  said,  if  this  case  had  come 
before  them,  they  should  have  adopted  the  abstract  proposi- 
tions, that  there  could  be  no  such  thing  as  an  ancient  barony 
with  an  anomalous  descent,  —  a  descent  to  heirs  male,  and 
not  to  heirs  general ;  would  it  follow  that,  if  the  Irish  House 
of  Peers,  an  independent  House  of  Peers  when  the  Eonsale 
peerage  was  decided,  as  much  so  as  the  English  House  of 
Peers,  had  held  otherwise,  your  Lordships  would  overrule 
that  decision  ?  Whatever  would  have  been  the  decision  of 
the  Irish  House  of  Lords  before  the  Union, — if  it  could  be 
shgwn  what  that  decision  would  have  been,  —  this  House, 
instead  of  having  an  option  to  deviate  from  that  which  would 
have  been  the  local  decision,  would  by  the  articles  of  Union 
be  bound,  though  sitting  in  the  Imperial  Parliament,  to 
decide  a  question  of  Irish  peerage  just  as  it  would  have  been 
decided  in  Ireland. 

The  Lord  Chancellor.  —  Suppose  before  the  Union  a 
question  on  a  claim  of  peerage  had  arisen  in  Ireland,  and  a 
committee  of  peers  there  was  sitting  upon  that  question, 
would  you  say  that  such  a  case  as  the  Clifford  case,  for 
instance,  which  is  the  leading  decision  here  on  these  ques- 
tion, would  have  been  citable  by  counsel  before  the  committee 
of  privileges  in  the  Irish  House  of  Lords  ?  In  a  case  with 
respect  to  a  peerage  in  Scotland,  it  is  quite  clear  that  an 
English  decision  could  not  have  been  cited  in  the 
*68  Scotch  Parliament,  *nor  could  a  Scotch  case  con- 
versely have  been  cited  here  on  a  question  of  English 
peerage. 

Sir  Charles  WetherelL — Such  case  could  only  be  cited  by 
way  of  iUustration.     In  the  Anglesey  peerage,  after  the 
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House  of  Lords  here  had  decided  against  it,  the  House  of 
Lords  in  Ireland  decided  for  it,  which  shows  the  great  differ- 
ence of  opinion  that  may  be  come  to  on  the  same  state  of 
£act8.  When  your  Lordships  will  have  heard  from  my 
learned  friend  Mr.  Lynch^  who  is  also  counsel  for  Mr.  Flem- 
ing, the  history  of  this  very  singular  case,  your  Lordships 
will  be  of  opinion  that  it  is  utterly  impossible  to  imagine  such 
a  case  of  negligence  and  of  non-claim  on  the  part  of  the  heirs 
female ;  that  it  is  impossible  that  this  usage  could  have  passed 
9ub  sUentio^  or  in  so  careless  and  inattentive  a  manner,  as  that 
this  succession  for  five  centuries  has  been  as  it  were  a  usur- 
pation practised  by  the  Crown,  or  a  usurpation  practised  by 
the  heirs  male  in  having  de  facto  enjoyed  the  peerage  during 
that  long  period  of  time.  We  admit  none  of  those  general 
propositions  which  the  counsel  for  Mr.  Bryan  contend  for, 
and  yet  it  is  on  generalities  of  this  sort  that  your  Lordships 
are  caUed  upon  to  shut  out  the  actual  descent  of  this  peerage, 
and  to  solve  all  difficulties  in  the  question  which,  while  you 
are  solving,  you  entirely  overrule  the  independency  of  the 
Irish  House  of  Peers,  because,  according  to  the  argument, 
though  there  were  twenty  instances  of  old  peerages  going  to 
heirs  male,  the  gentlemen  on  the  other  side  still  would  say, 
"  There  never  was  one  in  the  Parliament  of  England ;  and 
though  there  are  ten  or  twenty  in  the  Parliament  of  Ireland, 
they  are  decisions  in  their  own  House,  and  the  decisions 
of  an  independent  House  of  Lords  are  to  go  for  nothing  1 " 
That  proposition  is  not  to  be  admitted:  it  is  only  by 
•  looking  at  the  history  of  this  peerage  that  your  Lord-  *  69 
ships  can  come  to  the  conclusion  whether  the  claim  is 
or  not  sustainable,  precisely  upon  the  same  groimds  as  other 
rights  and  other  peerages  have  been  claimed  and  admitted  in 
the  Parliament  of  Ireland  previous  to  the  Union.  If  this 
question  had,  before  the  Union,  come  before  the  Parliament 
of  Ireland,  there  could  be  no  reason  at  all  for  holding  that 
that  which  has  been  done  in  two  undoubted  precedents, 
should  not  be  also  done  in  this  case. 

Adjourned  sine  die. 

VOL.  ▼.  4  [  49  ] 
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July  9,  13,  and  15. 
The  committee  of  privileges  having  again  met,  after  a  lapse 
of  three  years, 

Mr.  Lynch^  for  Mr.  Fleming,  stated  shortly  the  history  of 
the  proceedings  on  the  petitions  of  both  claimants,  and  that 
the  committee  agreed,  after  hearing  the  Attorney-General's 
statement,  that  Mr.  Fleming  might  appear  at  the  Bar  of  the 
fiouse,  and  give  evidence  on  his  claim ;  and  also,  that  he 
might  state  his  case  as  to  the  descent  of  the  peerage.  That 
course  of  proceeding  was  agreed  to,  with  the  consent  of  the 
counsel  on  both  sides  — 

Lord  Brougham. — With  consent  of  the  Crown ;  and  that 
we  should  hear  him,  not  so  much  abstractedly  as  a  claimant 
referred  by  the  Attorney-General  to  the  House,  but  qua^i 
opposing  the  claim  of  Mr.  Bryan ;  and  should  that  claim  be 
excluded,  still  Mr.  Fleming  shall  have  to  go  back  to  the 
Attorney-General  for  his  report. 

Mr,  Ltfnch.  —  Just  so.  The  question  which  comes  be- 

*  60    fore  your  Lordships  is  the  most  important  that  ever  *  was 

raised  in  relation  to  the  peerage  of  Ireland;  upon  it 
depends  the  right  of  all  the  ancient  baronies  of  that  kingdom, 
except  that  of  Lord  Trimbleston.  Your  Lordships  are  called 
upon  to  decide  whether  these  ancient  baronies  shall  continue 
to  vest  in  the  ancient  families  by  which  they  have  been 
enjoyed  for  so  many  centuries,  or  whether  they  are  to  be 
deemed  baronies  in  fee  tail,  descendible  as  such  through 
female  heirs  to  new  families,  and  subdivided  in  the  course  of 
descent  into  as  many  baronies  as  there  have  been  exclusions 
of  heirs  general  in  the  course  of  the  descents.  Thus,  in  the 
barony  of  Slane,  by  the  evidence  upon  your  Lordships'  table, 
it  appears  that  female  heirs  were  excluded  from  the  succession 
in  1457,  in  1471,  in  1576,  and  in  1697  ;  and  the  present  claim 
to  that  dignity  as  a  barony  in  fee  is  made  by  a  gentleman, 
who  claims  to  be  one  of  the  heirs  general  of  a  Lord  Slane 
who  died  in  1726,  leaving  a  daughter  his  sole  heiress  sur- 
viving. The  question,  therefore.  Which  your  Lordships  are 
now  called  upon  to  decide  is,  whether  there  are  five  baronies 
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of  Slane  descending  as  baronies  in  fee  tail,  or  one  barony  of 
Slane  descendible  in  tail  male. 

A  similar  question  arises  with  respect  to  other  ancient 
baronies  of  Ireland,  the  number  of  baronies  to  be  revived 
by  the  decision,  which  my  learned  friends  call  upon  your 
Lordships  now  to  come  to,  depending  upon  the  number  of 
exclusions  of  heirs  general  in  the  course  of  descent,  in  each 
and  in  all  of  those  baronies.     But  the  doctrine  upon  which 
the  claim  of  Mr.  Bryan  is  brought  forward  will,  if  established, 
not  only  have  the  effect  of  producing  five  Barons  of  Slane, 
five  Barons  of  Kinsale,  three  Barons  of  Killeen,  three  Barons 
of  Howth,  and  so  on,  but  will  go  much  further ;  for  the  peer- 
age of  Ireland,  until  the  reign  of  James  the  First,  when 
the  rupture  took  place  between  that  monarch  *and    *61 
the  House  of  Lords  of  Ireland  in  1613,  consisted  of 
.  a  very  small  body,  never  exceeding  twenty-five  peers.     But 
although  the  number  of  peers  was  small,  yet  many  individ- 
uals were  from  time  to  time  summoned  to  attend  the  Parlia- 
ment ;  they  attended  and  sat  in  Parliament,  but  it  was  never 
considered  that  any  of  them  obtained  a  peerage  by  that  sum- 
mons and  sitting ;  they  never  thought  of  claiming  peerages, 
and  whilst  they  were  there  sitting  in  Parliament  by  virtue  of 
the  summons,  they  were  stiU  considered  commoners.     But 
should  the  decision  in  this  case  proceed  on  the  grounds  urged  . 
on  behalf  of  Mr.  Bryan,  it  may  have  the  effect  of  inviting 
many  claims  to  peerages  from  the  descendants  of  those  com- 
moners who  were  summoned  to  the  House  of  Peers,  but  on 
whom  it  was  never  intended  to  confer  the  dignity  of  the 
peerage.     It  is  thus  rendered   impossible   to   estimate   the 
extent  to  which  this  decision  may  lead ;  at  the  same  time  we 
cordially  agree  with  the  proposition  urged  on  the  other  side, 
that  whatever  the  effect  of  your  Lordships'  decision  may  be, 
although  it  would  have  the  effect  of  creating  a  great  number 
of  baronies  out  of  the  ancient  baronies  of  Ireland,  yet  the 
law  must  take  its  course.     But  it  shall  be  our  duty  to  endea- 
vour to  protect  the  peerage  of  Ireland  from  such  an  inun- 
dation;  and  to  prove   that  the  law  of  Ireland  not  only 
consecrates  the  rights  of  the  noble  families  to  those  ancient 
baronies  which  they  have  enjoyed  for  so  many  centuries,  but 
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that  that  law  is  altogether  in  opposition  to  the  doctrine,  now 
for  the  first  time  advanced,  of  the  creation  of  ancient  baronies 
in  Ireland  by  writs  of  summons  and  sitting. 

There  are  ten  other  baronies  similar  to  that  of  Slane,  and 

to  them  may  be  added  three  others  very  ancient,  but 
*62    now  merged  in  the  Earldoms  of  Kildare,  *  Ormonde, 

and  Desmonde.  The  ancient  peerage  of  Ireland  is  com- 
posed of  those  fourteen ;  every  other  peer  of  Ireland  owes 
his  title  to  letters-patent  only.  The  time  or  manner  of  the 
creation  of  those  fourteen  ancient  peers  we  are  unable  to 
discover,  being  lost  in  that  obscurity  which  veils  our  remote 
history ;  most  of  them  may  be  traced  to  the  first  establish- 
ment of  the  English  sway  in  Ireland.  They  rose  with  the 
rise  of  parliamentary  authority,  being  coeval  with  the  Par- 
liaments of  Ireland ;  it  is,  therefore,  in  the  proceedings  of 
those  Parliaments,  in  their  judgments,  in  their  Acts,  in  their 
admissions,  that  we  are  to  search  for  the  laws  which  regulate 
the  peerage  of  Ireland.  It  shall  be  made  to  appear,  that  by  a 
continuous  chain  of  proceedings  in  those  Parliaments,  and  by 
a  constant  usage,  which  has  prevailed  in  these  baronies  them- 
selves, the  descent  has  never  varied  from  the  male  line. 
This  usage  is  admitted,  and  cannot  be  controverted,  but 
there  is  an  attempt  to  supersede  it  by  English  usage,  intro- 
duced at  a  comparatively  late  period,  and  now  brought  for- 
ward for  the  first  time,  notwithstanding  the  contrary  usage 
already  mentioned,  and  all  the  diversities  which  existed  for 
so  many  years  between  the  constitutions  of  the  two  Par- 
liaments and  the  state  of  the  two  kingdoms. 

In  the  case  of  Viscount  Purbeck  (1678),  in  the  peerage 
printed  cases,  the  Earl  of  Shaftesbury  says:  "As  to  Mr. 
Attorney's  second  assertion,  viz.,  that  honours  are  to  be 
governed  as  other  inheritances,  and  by  the  rule  of  the  com- 
mon law,  it  is  contrary  to  the  opinion  of  the  most  learned 
men,  the  honour  and  dignity  of  this  House,  the  practice  of 
the  Courts  in  Westminster  Hall,  and  the  direct  evidence  of 
the  thing  itself.     Justice  Berkeley,  a  very  learned  Judge, 

declared  his  opinion,  February  6th,  1640,  as  appears  by 

*  63    the  *  records  of  this  House,  that  honours  must  descend 

from  the  first  that  was  served  of  them,  contrary  to  the 
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rules  of  other  inheritances ;  and  that  they  are  not  governed 
by  the  rules  of  common  law.  Judge  Doddridge  (in  Jones, 
207),  is  of  opinion  that  honours  are  personal  dignities,  which 
are  fixed  in  the  blood.  The  Lords  never  yet  suffered  those 
honours  to  be  tried  at  any  Court  of  Law  or  any  other  place, 
save  before  themselves,  though  their  other  inheritances  are 
tried  there  as  well  as  other  men's."  (a)  That  is  the  doctrine 
that  we  desire  to  establish  in  this  case,  and  having  thus  from 
high  authority  shown  that  the  common  law  can  in  no  way 
interfere  with  the  descent  of  peerages,  we  are  quite  willing 
to  admit  that  the  common  law  of  England  was  introduced 
into  Ireland  by  King  Henry  11. ,  and  that  it  was  in  full  force 
in  the  reign  of  King  John,  as  appears  by  the  records  in  the 
Tower  and  in  Ireland,  the  earliest  of  which  appear  to  be  in 
the  time  of  Edward  I. ;  but  the  admission  of  that  fact  cannot 
serve  the  other  side,  unless  they  show  that  at  that  period 
the  law  of  the  creation  of  baronies  by  writ  and  sitting  was  the 
law  of  England.  If  that  was  not  the  law  of  England  at  the 
time,  and  if  the  common  law,  either  as  to  other  inheritances, 
or  as  to  peerages,  was  introduced  into  Ireland  by  Henry  II., 
Mr.  Bryan  must  make  out  that  the  law  of  creation  of  peer- 
ages in  Ireland  at  that  period  was  by  writ  of  summons  and 
sitting ;  for  if  he  does  not,  the  argument  avails  him  nothing,  as 
no  subsequent  law,  or  alteration  in  any  law,  could  be  introduced 
into  Ireland  after  that  period,  except  by  the  authority  of  Par- 
liament. That  was  stated  over  and  over  again,  and  insisted 
upon  by  the  legislature  of  that  country;  and  by  the 
Statute  38  Henry  6,  c.  6,  it  is  declared,  that  *  "  Ireland  *  64 
is,  and  ever  has  been,  corporate  of  itself,  and  of  the 
ancient  laws  and  customs  used  therein ;  '*  and  by  another 
Act  of  the  same  year,  that  ^'  Ireland  is  free  and  separate 
from  all  laws  and  statutes  of  England,  save  those  which  have 
been  freely  accepted  in  Parliament  or  Great  Council,  by  the 
Lords  Spiritual  and  Temporal,  and  the  Commons."  There 
is  a  case  in  the  Year  Book,  20  Henry  6,  fol.  8,  Fockington's 
Ca%e^  in  which  it  was  decided,  upon  a  demurrer  before  the 
English  Judges,  that  Ireland  was  a  land  separate  and  dis- 

(a)  Collins,  297,  and  Show.  F.  C.  5  ti  seq. 
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tinct  from  England,  and  governed  by  the  customs  of  the  said 
land. 

Having  shown  to  your  Lordships,  upon  these  authorities, 
that  Ireland  was  a  separate  kingdom,  governed  by  her  own 
customs,  —  having  admitted  that  the  common  law  of  England 
was  introduced  into  Ireland  by  Henry  II.  —  having  called, 
upon  Mr.  Bryan's  counsel  to  show  that  by  the  law  of  peerage, 
which  then  existed  in  Ireland,  baronies  might  have  been 
created  by  writs  of  summons  and  sitting  —  which  is  what  they 
cannot  do,  —  I  will  now  state,  from  the  report  of  the  lords* 
committee  on  the  dignity  of  a  peer,  a  few  extracts  to  show 
that  the  creation  of  peerages  by  writ,  and  their  descent 
to  the  lineal  representatives  of  the  persons  summoned,  were 
unknown  to  the  law  of  England  for  centuries  after  Henry  II. 
In  the  third  report,  they  say,  that  before  the  time  of  Richard 
II.,  a  writ  of  summons  to  Parliament,  and  a  sitting  in  Parlia- 
ment under  such  writ,  were  not  considered  as  giving  a  hered- 
itary right  to  the  descendants  of  the  persons  so  summoned ; 
and  that  probably  this  rule  of  law,  as  it  may  now  be  con- 
sidered to  be,  was  not  adopted  until  long  after  the  reign  of 
Richard  II. 

*  65       *  Lord  Brougham. — That  is  the  opinion  of  the  com- 

mittee, but  it  is  not  decisive;  it  is  very  much  ques- 
tioned. Lord  Redesdale  was  the  author  of  that  report,  and 
his  theory  on  the  subject  of  peerages  has  been  matter  of  con- 
troversy among  lawyers  and  antiquaries ;  it  is  very  ingenious, 
but  subject  to  great  difference  of  opinion. 

Mr.  Lynch. — The  report  is  cited  as  of  grave  authority,  not 
as  decisive.  No  writ  of  summons  can  be  discovered  before 
the  reign  of  Henry  IH. ;  the  first  was  in  that  reign.  Another 
passage  in  the  fourth  report,  p.  341,  says,  "  Letters-patent 
state  the  extent  of  the  grant  which  they  create."  Then, 
at  the  end  of  that  paragraph,  "  it  seems  only  to  be  an  infer- 
ence of  law,  derived  from  usage,  which  has  extended  the 
operation  of  a  writ  of  summons  beyond  the  person  to  whom 
it  was  directed."  There  is  another  passage,  the  last  para- 
gi*aph  in  that  page :  "  Before  the  decision  in  the  Clifton  Case^ 
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made  in  1673,  the  law  cannot  be  deemed  to  have  been  clearly 
settled,  but  on  what  groimd  the  Judges  gave  their  opinion 
that  the  honour  descended  from  Jervas  Clifton  to  his  daughter 
and  heir,  does  not  clearly  appear;  and  if  they  had  before 
them  all  the  cases  in  which  the  heirs  of  a  person  summoned 
had  not  afterwards  been  summoned,  they  must  have  con- 
ceived that  those  heirs  had  been  unjustly  deprived  of  their 
light  of  inheritance,  unless  they  fixed  upon  some  point  of  time 
when  they  considered  that  usage  had  created  a  new  law  upon 
the  subject.*'  The  opinion  of  the  committee,  therefore,  was, 
that  this  creative  effect  of  writs  of  summons  was  not  consid- 
ered settled  law  until  1673,  as  appears  by  the  Clifton  Case^ 
and  that  it  only  referred  to  the  usage  from  a  certain 
period,  which  they  fixed  at  the  time  *  of  Richard  II.  If  *  66 
that  opinion  be  correct,  this  creative  effect  of  the  writ  of 
summons  was  not  the  law  of  England  in  the  time  of  Henry  II., 
which  he  introduced  into  Ireland,  as  the  common  law  of 
England.  The  Clifton  Case  gives  the  law,  but  the  lords' 
committee  say,  that  they  have  found  out  in  their  research 
that  writs  of  summons  were  from  time  to  time  sent  to  indi- 
viduals ;  that  those  individuals  sat,  but  that  their  descendants 
were  never  afterwards  summoned ;  that  the  writ  of  summons 
was  merely  personal ;  that  until  a  certain  period,  it  was  not 
considered  as  having  a  creative  effect ;  they  have  fixed  upon 
a  period,  and  that  was  the  reign  of  Richard  II. 

Lord  Brougham.  —  Then  you  mean  that  you  considered 
their  Lordships'  report  as  saying  the  law  of  peerage  was 
changed  about  the  time  of  Richard  II. ;  that  there  was  one 
law  of  peerage  before  and  another  after.  I  do  not  understand 
how  the  common  law  can  have  changed  without  statute. 

Mr.  iyncA.-^Usage  may  change.  They  say  before  that 
time  the  writ  was  merely  personal ;  that  the  individual  was 
summoned,  but  that  his  descendants  were  not ;  that  another 
usage  then  sprang  up ;  and  that,  if  an  individual  was  once 
summoned,  his  descendants  were  afterwards  summoned.  They 
can  trace  that  usage  no  further  back  than  Richard  II.  Their 
Lordships  say,  that  they  have  found  several  instances  where 
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writs  of  summons  had  not  a  creative  effect.  Magna  Charta 
directed  all  the  tenants  in  chief  to  be  summoned  to  the  House 
of  Lords,  therefore  some  change  must  have  taken  place 
in  the  legislative  assemblies  after  that  period.  After  the 
time  of  King  John,  there  was  a  change  effected,  not 

*  67    by  Act  of  Parliament.     A  similar  *  change  might  be 

effected  with  respect  to  writs  of  summons,  and  that  is 
our  position ;  if  a  change  could  be  made  in  the  legislative 
assemblies  after  the  reign  of  King  John,  and  after  Magna 
Charta,  it  is  not  imreasonable  to  suppose  that  another  change 
might  be  effected  with  regard  to  writs  of  summons. 

The  Courts  of  Common  Law  cannot  decide  a  case  of  peer- 
age. It  appears  from  Calvin^s  Case  (a)  that  the  Court  of 
King's  Bench  could  not  take  any  original  cognizance  of  an 
Irish  dignity.  Lord  Coke  there  says,  that  "  a  man  who  is  not 
a  peer,  or  one  of  the  nobility  to  serve  in  the  upper  House  of 
the  Parliament  of  England,  is  not  in  the  legal  proceeding  of 
the  law  accounted  noble  within  England ;  and  therefore  if  a 
count  of  France  or  Spain  should  come  to  England,  he  should 
not  here  sue  or  be  sued  by  the  name  of  count,  for  he  is  none 
of  the  nobles  that  are  members  of  the  upper  House  of  the 
Parliament  of  England  ;  and  like  it  is  for  the  same  reason  of 
an  earl  or  baron  of  Ireland,  he  is  not  any  peer  of  the  nobility 
of  this  realm."  An  Irish  earl  or  baron  was  only  an  esquire 
in  this  country.  In  a  writ  of  error  brought  from  the  King's 
Bench  in  Ireland  to  the  Court  of  King's  Bench  in  England, 
the  Court  here  was  bound  to  decide  the  case,  not  according 
to  the  law  of  England,  but  according  to  the  law  and  custom 
of  Ireland.  In  another  case,  the  Lord  Sanchar^%  Case^  (J) 
the  Judges  laid  down  thus :  "  Then  it  was  asked  how  the 
Lord  Sanchar,  being  an  ancient  baron  of  Scotland,  should  be 
tried,  and  it  was  answered  by  them  that  none  within  this 
realm  of  England  is  accounted  a  peer  of  the  realm,  but  he 
who  is  a  Lord  of  the  Parliament  of  England ;  for  every  sub- 
ject either  is  a  Lord  of  the  Parliament  or  one  of  the  Com- 
mons."     The  Court  of  King's  Bench  could  have  no 

*  68    jurisdiction  except  as  a  *  Court  of  appeal,  as  a  Court  of 

error,  and  therefore  must  have  decided  according  to 

(a)  7  Co.  Rep.  29.  (h)  0  Co.  Rep.  117. 
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the  laws  and  customs  of  Ireland.  It  appears  from  the  Coram 
Rege  roll  of  the  4th  and  6th  of  Ed.  I.,  that  as  early  as  that 
reign  an  Irish  Act  of  Parliament  was  pleaded  and  admitted, 
on  en*or,  that  denied  the  right  at  all  of  the  common  law  to 
interfere  in  those  cases;  and  even  the  House  of  Lords  of 
Ireland,  in  the  case  of  Lords  Anglesey  and  Valentia,  decided 
differently  from  the  House  of  Lords  in  England :  and  it 
appears  by  the  memorandum  roll  of  the  10th  and  11th  of 
Eliz.,  that  John  Burke  claimed  the  Earldom  of  Clanricarde, 
alleging  the  illegitimacy  of  the  person  in  possession  of  that 
dignity,  and  besought  the  Queen  that  be  might  be  called 
upon  to  prove  his  right  before  her  Majesty,  but  she  ordered 
him  to  "  depart  into  Ireland ;  and  because  the  earl  was  in 
quiet  possession  of  his  title,  and  was  a  good  subject  and 
servant  to  the  Crown,  that  he  should  not  be  molested  to  come 
hither,  but  should  answer  according  to  the  foim  of  law  of 
that  realm  provided  to  the  demand  of  the  said  John  Burke, 
to  whom  no  benefit  of  the  law  should  be  denied." 

It  now  becomes  necessary  to  state  to  your  Lordships  the 
difference  between  the  descent  of  the  ancient  baronies  of 
Ireland  and  the  descent  of  the  ancient  baronies  of  England. 
Taking  the  twelve  most  ancient  baronies  of  England,  we 
find  they  have  changed  names,  and  have  gone  into  different 
families  at  different  times ;  and  this  curious  fact  occurs,  that 
in  respect  of  one,  that  of  Willoughby  de  Broke,  by  the  several 
famiUes  who  have  enjoyed  it,  it  has  not  been  enjoyed  by  any 
of  them  for  a  longer  period  than  sixty  or  seventy  years.  In 
the  ancient  baronies  of  Ireland  there  is  what  may  be  con- 
sidered an  invariable  enjoyment  in  the  same  family  and 
by  the  same  name.  What  conclusion  can  be  *  drawn  *  69 
from  that  comparison,  but  that  a  different  law  prevailed 
in  Ireland  as  to  those  ancient  baronies  from  what  prevailed  in 
respect  of  the  ancient  baronies  of  England?  (Taking  the 
twelve  ancient  baronies  in  England,  the  learned  counsel 
compared  them  with   the   ancient  baronies  of  Ireland,  (a) 

(a)  The  following  table  exhibits  a  comparative  view  of  the  descent, 
a£  described  by  the  learned  counsel,  of  the  twelve  ancient  baronies  of 
Ireland,  and  of  an  equal  number  of  the  baronies  in  fee-tail  of  England, 
from  the  reign  of  Henry  VU.  to  the  present  time,  showing  the  families 

[57] 


69 


CASES  IN  THE   HOUSE  OF  LORDS. 


*  70    singly  and  separately,  *  and  proceeded.)     How  did  it 
happen,  that,  with  respect  to  those  twelve  ancient  bar- 
by  which  they  were  then  possessed,  those  through  which  the  latter  hare 
since  passed,  and  those  in  which  all  of  them  are  now  vested. 


IRISH    BABONISB. 

EKOLIBH    BARONIES. 

1. 

Athenry. 

DeRoos. 

Birmingham. 

Manners,  Cecil,  Villiers,  Willoughby, 
Jones,  Conynsby,  Williams,  Boyle, 
Fitzgerald. 

2. 

Kingsale. 

Le  Despencer. 

De  Courcy. 

Neville,  Fane,  Dashwood,  Paul,  Sta- 
pleton. 

3. 

Offaley. 

De  Clifford. 

Fitzgerald. 

Clifford,  Sackville,  Tufton,  Coke,  Wat- 
son, Southwell,  Cousmaker,  Ruasel. 

4. 

Arclow. 

Andley. 

Butler. 

Touchet,  Thicknesse. 

5. 

Buttevant. 

Clinton. 

Barry. 

Clinton,  Boscawen,  Fortescue,  RoUe, 
Walpole,  Trefusis. 

6. 

Kerry  and  Liznaw. 

Dacre. 

Fitzmaurice. 

Fiennes,  Lennard,  Barret,  Roper, 
Brand. 

7. 

Gormaston. 

Zouche. 

Preston. 

Zouche,  Tate,  Hedges,  Bishopp,  Cur- 
zon. 

s. 

Slane. 

Willoughby  d'Eresby. 

Fleming. 

Willoughby,  Bertie,  Burrell. 

9. 

Delvin. 

Willoughby  de  Broke. 

Nugent. 

Willoughby,  Greville,  Vemey. 

10. 

Killeen. 

Grey  de  Ruthyn. 

Plunket. 

Grey,  Longueville,  Yelverton,  Gould, 
Rawdon. 

11. 

Howth. 

Howard  de  Walden. 

Saint  Lawrence. 

Howard,  Griffin,  Whitwell,  Felton, 
Hervey,  Ellis. 

12. 

Dunsany. 

Stafford. 

Plunket. 

Stafford,  Howard,  Plowden,  Jeming- 
ham. 

To  these  Irish  baronies  is  to  be  added  the  viscounty  or  barony  of 
Fermoy,  which  has  always  vested  in  the  family  of  Roche.    It  may  be 
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onies  of  England,  there  had  been  this  constant  change  of 
name  and  enjoyment,  and  that,  on  the  other  hand,  from  the 
reign  of  King  Henry  VI.  down  to  this  day,  all  the  ancient  Irish 
baronies  continued  vested  in  the  same  names  and  families 
that  first  enjoyed  them  ?  Out  of  those  twelve  ancient  bar- 
onies in  England,  nine  of  them  have  at  certain  periods  been 
enjoyed  by  females.  None  of  those  ancient  baronies  in  Ire- 
land were  ever  enjoyed  by  a  female.  Not  only  were  they  not 
enjoyed  by  females,  but  in  numerous  instances,  with  respect 
to  those  baronies,  and  particularly  with  reference  to  the  bar- 
ony now  under  consideration,  the  females  were  passed  over, 
not  in  ignorance  of  their  existence,  but  with  full  knowl- 
edge of  it,  and  with  a  full  acknowledgment  of  *the  *71 
rights  to  which  they  were  entitled,  in  the  Parliamentary 
records,  in  which  the  title  of  heirs  male  was  acknowledged  in 
exclusion  of  heirs  general. 

What,  then,  became  of  the  doctrine,  that,  because  baronies 
by  writ  had  existed  in  England,  and  because  the  usage  in 
England  was  that  they  should  descend  to  heirs  general,  that 
usage  should  be  extended  to  Ireland,  in  opposition  to  what 
had  been  the  invariable  and  constant  usage  of  that  country  ? 
The  invariable  rule  with  respect  to  English  peerages  is,  that 
they  who  claim  by  writ  of  summons  are  bound  to  make  out 
their  titles  by  the  style  mentioned  in  the  writs.  The  claim- 
ant to  this  barony  of  Slane  has  produced  but  one  writ  of 
summons,  and  that  is  the  writ  in  which  Baldwyn  le  Flem- 
ing was  summoned,  and  from  that  Baldwyn  le  Fleming,  as  he 
alleged,  the  barony  first  arose ;  yet  he  does  not  claim  the 
title  of  le  Fleming  but  the  title  of  Slane.  In  the  case  of 
Longueville,  when  claiming  the  barony  of  Grey  de  Ruthyn, 
it  was  decided  by  the  House  that  it  was  necessary  for  him  to 

contrasted  Trith  the  English  barony  of  Clifton,  which  has  been  enjoyed 
by  the  families  of  Clifton,  Steward,  O'Brien,  Hyde,  and  Bligh.  The 
Fennoy  peerage  is  circumstanced  in  exactly  the  same  manner  as  that  of 
Buttevant.  The  barony  of  Offaley  is  now  vested  in  the  Duke  of  Lein- 
ster  ;  that  of  Arclow  in  the  Marquis  of  Ormonde  ;  that  of  Kerry  in  the 
Marquis  of  Lansdowne ;  that  of  Gormanston  in  the  Viscount  Grorman- 
ston  ;  that  of  Delvin  in  the  Marquis  of  Westmeath  ;  that  of  ELilleen  in 
the  Earl  of  Fingal ;  and  that  of  Howth  in  the  Earl  of  Howth. 
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claim  the  same  title  as  was  mentioned  in  the  writ  of  sum- 
mons, (a)  Mr.  Bryan  does  not  claim  that  title  ;  he  claims 
by  writ  of  summons,  and  does  not  claim  to  be  heir  general  of 
this  Baldwyn  le  Fleming,  for  he  is  not  heir  general.  In  every 
case  of  a  claim  to  a  barony  by  a  writ  of  summons,  it  is  neces- 
sary to  claim  through  the  person  first  summoned.  There  is 
another  distinction  between  the  law  of  England  and  Ireland 
in  this  respect.  The  law  of  England  is,  that  a  claimant  is 
bound  to  make  out  the  title  to  the  person  first  summoned. 
In  the  two  ancient  baronies  in  Ireland  of  Kinsale  and  Dun- 
sany,  the  decision  to  which  the  House  of  Lords  came  was, 
that  it  was  only  necessary  to  make  title  to  the  person 

*  72    *  last  seised.     Why  ?     Because  they  were  baronies  in 

tail  male.  Those  are  two  most  important  distinctions, 
and  that  is  the  law  laid  down  by  the  House  of  Lords,  where 
the  point  was  controverted,  and  where  the  decision  was  in 
favour  of  the  heir  male,  and  it  was  necessary  only  to  state  in 
the  petition,  and  to  prove  that  the  dignity  was  enjoyed  from 
time  immemorial,  then  to  prove  the  enjoyment  by  the  person 
last  seised,  and  prove  the  claimant  to  be  heir  male  of  that 
person. 

An  important  difference  between  the  two  Parliaments  of 
England  and  of  Ireland  was,  that  the  Parliament  of  England 
was  summoned  by  the  monarch :  he  was  the  power  of  summon- 
ing, and  he  is  the  only  power  that  can  ennoble.  In  Ireland, 
Parliaments  were  not  summoned  by  the  monarch,  but  by 
the  lieutenants,  by  the  deputies  of  those  lieutenants,  and  by 
the  justiciaries  appointed  by  the  nobles  of  the  land.  If  all  the 
constitutional  authorities  that  have  written  upon  the  subject 
be  correct,  that  no  power  in  this  kingdom,  except  the  mon- 
arch, can  confer  nobility ;  if  that  be  the  law  of  the  constitu- 
tion, what  avails  the  argument,  that  because  Lords-Lieutenant 
or  their  deputies,  or  the  justiciaries  in  Ireland  might  summon 
Parliaments  there,  they  had  the  power  of  ennobling  the  persons 
so  summoned  ?  Maddox,  in  his  Bar.  Angli.  p.  23,  states  that 
the  King  is  fons  justitice  et  honoris  to  his  subjects ;  that  it  is 
so  agreed  in  the  Courts  of  Law  and  of  chivalry  ;  that  no  man, 
or  nimiber  of  men,  without  the  King,  can  or  ever  could  make 
(a)  Collins  on  Baronies,  195. 
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an  earl  or  baron ;  that  to  grant  a  baronial  title  is  an  act  of 
regality  inseparable  from  the  Crown,  and  incommunicable 
to  subjects,  that  is,  never  was  communicated  ;  that  when  land 
baronies  existed  in  England,  a  man  could  not  purchase  an 
honour  or  barony  (as  that  of  Aiaindel)  without  the 
King's  consent,  but  there  must  *  have  been  a  license  to  *  73 
the  grantor  to  grant,  and  to  the  grantee  to  take  such 
honour."  It  cannot  be  denied  that  the  Lords-Lieutenant 
and  their  deputies,  and  the  justiciaries,  and  the  governors, 
elected  by  the  peers  in  Ireland,  had,  down  to  the  passing  of 
Poyning's  Act,  in  the  reign  of  Henry  VII.,  the  power  of 
summoning  Parliaments,  originally  at  their  will  and  pleasure, 
but  limited  to  one  Parliament  in  the  year  in  the  reign  of 
Henry  VI. ;  and  that  power  was  often  exercised  by  them  in 
opposition  to  the  King's  wishes.  The  power  was  recognized 
by  Acts  of  Parliament,  and  the  exercise  of  it  is  matter  of 
history,  and  amply  testified  by  the  documents  in  evidence.  It 
is  not  to  be  supposed  that  a  Lord-Lieutenant  or  other  gov- 
ernor, summoning  a  Parliament  against  the  King's  will,  had 
also  the  power  of  ennobling  the  persons  so  summoned.  Yet 
Mr.  Bryan's  case  rests  on  that  supposition. 

All  the  baronies  in  Ireland,  except  the  twelve  before  enu- 
merated, were  created  by  letters-patent,  none  at  all  by  writ. 
The  most  ancient  writ  of  summons  extant  in  Ireland  is  the 
general  writ  simimoning  the  Parliament  at  Kilkenny,  in  the 
reign  of  Edward  II.  And  it  is  stated  upon  the  roll  from 
which  that  writ  is  taken,  that  ^^consimilia  brevia  mandata 
fuerunt  diversis  prelatis  et  aliis  proceribus  et  hominibus  in 
terra  Hybemiae.*'  And  there  also  appear  the  names  of  eighty- 
seven  persons  who  were  then  summoned,  and  who  accord- 
ingly attended.  That  persons  who  were  neither  peers  or 
prelates  were  so  summoned,  is  evident,  not  only  from  the 
words  "  aliis  proceribus  et  hominibus,"  but  also  from  another 
passage  in  the  same  roll  in  old  French,  that  "  Prelaz,  Coun- 
tez,  e  Barouns  e  autres  bons  genz  de  la  comuniaute  "  were 
commanded  by  summons  to  attend.  "[jThe  words  could  not 
apply  to  the  Commons,  because  they  attended  not  by 
♦  summons,  but  by  election  ;  yet  not  one  of  those  eighty-  *  74 
seven  nor  of  their  descendants  ever  claimed  a  peerage 
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by  virtue  of  that  summons  and  sitting.  If  the  Lord-Lieuten- 
ant had  the  power  of  ennobling  the  persons  whom  he  sum- 
moned to  Parliament,  most  certainly  these  autres  bans  gem 
would  not  have  omitted  to  claim  the  dignity  of  the  peerage. 
That  a  similar  usage  prevailed  in  the  time  of  Edward  I., 
appears  from  The  Black  Book,  a  very  ancient  book,  preserved 
in  Christ  Church,  Dublin,  in  which  summonses  are  recorded 
to  have  been  sent  to  the  earls,  barons,  et  aliis  optimatibun.  In 
the  ordinance  of  Edward  III.,  pro  statu  HibemicR  (printed  in 
the  Appendix  to  the  9th  vol.  of  the  Statutes,  ed.  1765),  is 
this  passage :  ^'Also  we  will  and  command  that  the  afEairs  of 
us  and  of  our  land,  &c.,  shall  in  council,  by  our  sage  council- 
lors, and  the  prelates  and  great  men,  and  certain  of  the  more 
discreet  and  lawful  men  (discretioribus  et  prohwrihru  homini- 
bus)  of  the  parts  adjoining  where  these  coimcils  shall  happen 
to  be  holden,  for  that  cause  to  be  called  to  Parliament,  &c., 
according  to  justice,  law,  custom,  and  reason,  be  treated  of 
and  approved."  Several  ancient  documents,  put  in  evidence, 
show,  that  in  the  reigns  of  Edward  III.  and  Richard  II., 
several  persons  besides  the  ancient  barons  were  summoned  to 
attend  in  Parliament,  and  neither  they  nor  their  descendants 
ever  claimed  to  be  peers.  There  is  a  letter  from  the  Lord- 
Deputy  and  Council  in  Ireland,  to  Henry  VIII.,  on  occasion 
of  his  obtaining  the  title  of  King  of  Ireland  (1541),  giving 
the  names  ^^  of  all  such  lords,  both  English  and  Irish,  as  were 
present,  and  gave  their  liberal  consents  thereunto.''  Among 
the  names  were  those  of  seven  chieftains,  with  the  words, "  isti 
nondum  sunt  de  Parliamento"  annexed.    Some  of  these 

*  75    were  afterwards  ennobled  by  letters-patent.  But  *  it  ap- 

pears quite  conclusive  from  some  letters  by  Lord  AuD- 
LEY,  Lord  Chancellor  of  England,  to  Secretary  Cromwell,  in 
the  reign  of  Henry  VIII.,  and  from  a  letter  by  Henry  himself 
to  Mc William,  and  from  other  documents  published  lately 
among  the  State  Papers,  that  the  old  course  of  making  barons 
in  Ireland  was  by  letters-patent  out  of  Chancery  in  England, 
generally  in  pursuance  of  a  recommendation  from  the  Lord- 
Lieutenant  in  Ireland,  or  by  the  King's  privy-seal  letter  to 
the  Lord-Lieutenant.  The  Crown  always  evinced  the  great- 
est jealousy  of  the  prerogative  of  creating  peers  in  Ireland, 
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and  even  letters-patent  were  from  the  earliest  period  granted 
with  the  greatest  caution.  The  Le  Poer  barony,  the  only 
case  cited  for  Mr.  Bryan,  was  created  by  letters-patent,  as 
appears  in  a  letter  from  Lord  Audlby,  dated  September,  1536, 
in  which  he  writes :  "  I  have  also  made  two  patents  for  two 
barons  in  Ireland,  Sir  Richard  Poer,  knight,  and  Thomas 
Eustace,  gentlemen  ;  Cowley  (clerk  of  the  Crown)  showed 
me  that  the  old  course  to  make  barons  there  is  to  have  let- 
ters-patent out  of  the  Chancery  here  in  England,  wherefore 
I  have  made  and  sealed  the  same  patents,  and  send  them  imto 
you  for  speed  of  the  despatch  of  Ireland's  matters,"  &c.  By 
that  patent,  the  limitation  was  to  heirs  male  of  the  body  of 
that  Richard  Poer.  He  sat  in  Parliament  the  33d  of  Henry 
VIII.,  and  afterwards  in  the  Parliament  of  Elizabeth,  accord- 
ing to  the  precedency  of  a  baron  of  Henry  VIII. ;  and  the 
Le  Poer  barons  continued  to  sit  in  that  precedency  down  to 
the  reign  of  Charles  I.,  when  Richard  Lord  Le  Poer  was 
created  Earl  of  Tyrone,  and  he  was  succeeded  by  his  son  and 
grandson,  and  his  grandson  died  in  1704,  leaving  a  daughter, 
who  was  the  wife  of  Sir  Marcus  Beresford,  one  of  the 
most  influential  of  the  dominant  party  at  *  that  time  in  *  76 
Ireland.  On  the  death  of  the  third  Earl  of  Tyrone, 
the  barony  descended  upon  John  Poer,  who  had  been  out- 
lawed for  treason,  and  his  son  Henry  Poer  claimed  the  estates, 
and  preferred  a  petition  to  the  King  for  leave  to  go  before 
the  commissioners  then  appointed  to  adjudicate  on  such 
claims.  S^r  Marcus  Beresford  and  his  wife,  who  were  in 
possession  of  the  estates,  immediately  petitioned  the  House 
of  Commons,  setting  forth  "  that  James,  late  Earl  of  Tyrone, 
devised  his  estates  to  his  daughter.  Lady  Catherine  Beresford, 
after  her  brother's  death ;  and  that  Henry  Poer,  son  of  John 
Poer,  commonly  called  Lord  Poer,  xmder  pretence  of  being 
next  heir  male  of  the  said  earl,  hath,  upon  petition  to  his 
Majesty,  obtained  an  order  of  reference  for  inquiring  into  the 
said  Henry  Peer's  title  to  the  said  estate,  not  having  taken 
notice  in  his  petition  of  the  attainders  of  his  grandfather  and 
father  for  the  rebellions  of  1641  and  1688,  and  that  such 
attempts  may  prove  dangerous  to  the  Protestants  of  this 
kingdom,"  &c.     In  consequence  of  that  petition  the  House 
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of  Commons  addressed  the  King  (Wm.  III.)t  praying  him  to 
withdraw  this  order  of  reference,  and  the  King  did  withdraw 
it,  but  allowed  Henry  Poer  300Z.  a  year ;  and  the  Commons' 
journals  show  that  that  pension  was  paid  to  him  for  a  number 
of  years  as  Henry  "Lord  Poer"  in  some  instances,  and  in 
others  as  "  Henry,  commonly  called  Lord  Poer."  It  was  not 
till  twenty  years  after  the  death  of  this  Henry  Poer,  and 
sixty  years  after  the  death  of  her  father,  that  Lady  Catherine 
Beresford  presented  her  petition  for  the  dignity.  That  peti- 
tion was  presented  on  the  9th  November,  1767,  ordered  to  be 
taken  into  consideration  the  Monday  following,  brought  on 

on  that  day,  and  upon  that  day  it  was  decided  that  she 
*  77    made  out  her  case.     The  resolution  *  of  the  House  of 

Lords  does  not  state  upon  what  grounds  they  proceeded, 
whether  they  inquired  as  to  the  time  or  mode  of  the  creation 
of  the  dignity,  or  how  this  Lady  Poer  became  entitled  to  it, 
The  only  title  which  she  herself  asserted  in  her  petition  was, 
that  her  grandfather  and  father  sat  in  the  House  of  Lords, 
and  therefore  she  was  entitled  ;  and  the  resolution  of  the 
Lords  says,  "  That  she  has  made  out  her  case."  That  case 
so  decided  was  cited  as  an  acknowledgment  by  the  House  of 
Lords  of  Ireland  of  the  doctrine  that  a  writ  of  summons  and 
sitting  were  suflScient  to  establish  a  claim  to  an  Irish  barony, 
though  there  is  not  a  word  about  a  writ  of  summons  in  the 
whole  of  the  proceedings.  If  such  a  claim  were  made  here, 
your  Lordships  would  never  have  been  satisfied  with  the 
allegation  that  a  claimant's  father  and  grandfather  sat,  but 
would  have  inquired  into  the  creation  of  the  dignity,  and  if 
it  was  by  writ  of  summons  you  would  have  required  that 
writ  to  be  produced,  and  the  claimant  to  deduce  title  from 
the  person  first  summoned. 

The  English  peerage  cases  referred  to  ought  not  to  be  cited 
as  precedents  to  regulate  the  descent  of  ancient  Irish  baro- 
nies ;  but  even  if  citable,  they  would  not  support  the  doctrine 
contended  for,  as  they  are  anomalies  and  exceptions  from  the 
general  rules  of  descent  of  English  peerages.  They  are  the 
cases  of  Abergavenny,  Percy,  Berkeley,  Montagu,  Stafford, 
Clifford,  De-la- Warr,  and  D'Eincourt.  The  three  first  have 
been  considered  baronies  by  tenure,  and  the  precedence  given 
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to  them  must  have  been  owing  to  that  idea.  The  fourth, 
Lord  Montagu,  was  the  eldest  son  of  Margaret,  Countess  of 
Salisbury,  and  being  restored  by  Act  of  Parliament  to  his 
rights,  he  was  placed  in  the  barony  of  his  mother. 
The  Stafford  *  peerage  depended  on  the  construction  *78 
of  a  particular  Act  of  Parliament.  Lords  Strange  and 
Clifford  were  the  eldest  sons  of  the  Earls  of  Derby  and  Cum» 
berland,  and  were  called  up  to  the  House  of  Lords  in  the 
year  1628,  upon  a  supposition  that  the  baronies  were  not 
merged  in  the  earldoms.  De-la- Warr  was  an  ancient  barony. 
Thomas, -who  enjoyed  it,  obtained  an  Act  of  Parliament 
depriving  his  nephew  of  the  right  of  succession.  After- 
wards this  nephew  was  summoned  and  obtained  a  new 
peerage,  and  he  left  a  son,  who  claimed  the  old  peerage  as 
well  as  the  new,  insisting  that  the  Act  of  Parliament  was 
merely  personal  to  his  father.  The  D'Eincourt  case  de- 
pended upon  the  question  whether  a  barony  could  be  alien- 
ated or  passed  by  conveyance.  These  cases  were  not  more 
applicable  to  the  present  than  the  single  Irish  case  that  was 
cited.  But  while  Mr.  Bryan  endeavoured  to  regulate  the 
Irish  peerage  by  the  anomalies  in  the  English  peerage,  he 
forgot  that  he  was  violating  the  English  doctrine  respecting 
peerages  by  writ  of  siunmons  and  sitting.  He  produced 
only  one  writ  of  summons,  and  from  that  created  five  distinct 
baronies.  The  law,  in  all  claims  of  baronies  in  fee-tail  by 
writ  of  summons,  was,  that  the  title  claimed  must  be  con- 
formable to  the  style  and  dignity  contained  in  the  writ. 
The  writ  produced  in  the  case  was  directed  to  Baldwin 
Lord  Fleming,  but  Mr.  Bryan  did  not  claim  that  dignity, 
but  the  dignity  of  Lord  Slane,  which,  according  to  the  case 
and  argument  for  him,  was  a  new  and  distinct  peerage,  but 
for  which  no  writ  of  summons  could  be  produced.  He 
claimed  as  heir  general,  not  to  the  person  first  summoned, 
but  to  a  peer  who  sat  in  the  reign  of  James  I.  [Jtfr.  Lynch 
proceeded  to  state,  that  to  all  the  ancient  Irish  baronies 
before-mentioned  heirs  male  always  succeeded,  to  the 
exclusion  *  of  heirs  female,  and  he  produced  from  pub-  *  79 
lie  documents  instances  of  such  succession,  sometimes 
after  a  contest  on  behalf  of  the  females,  in  the  baronies  of 
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Kinsale,  Buttevant,  Killeen,  and  Dunsany,  and  then  he 
stated  the  pedigree  of  the  Lords  Slane,  from  the  first  creation 
of  that  peerage,  about  the  time  of  Henry  III.  or  the  first 
Edward,  showed  that  on  five  different  occasions  in  the 
descent  of  that  dignity  remote  heirs  male  succeeded  to  the 
exclusion  of  daughters  and  sisters  of  the  deceased  peers,  and 
that  on  the  last  of  those  occasions  a  daughter,  sole  heiress, 
made  no  claim  to  the  dignity,  although  she  prayed  for  and 
received  a  pension  of  60Z.  a  year,  while  the  remote  heir  male 
received  a  pension  of  800Z.  In  this  deduction  of  the  peerage, 
he  insisted  that  there  was  only  one  barony  of  Slane  ever  cre- 
ated; that  there  was  no  abeyance  at  any  time.  He  said  he 
believed  he  might  have  rested  his  case  on  the  five  exclusions 
of  females,  as  establishing  the  usage  in  this  particular  barony ; 
but  he  thought  it  right  to  extend  his  argument,  in  order  to 
give  a  complete  answer  to  the  case  of  Mr.  Bryan,  that  this 
was  one  of  five  different  baronies  ;  that  the  fifth  was  a  barony 
by  writ,  and  descendible  to  females,  —  a  doctrine  not  war- 
ranted by  the  descent  of  the  ancient  baronies  of  Ireland,  nor 
by  the  history  and  facts  of  this  case.  He  felt,  therefore,  that 
he  was  bound  to  show  the  committee  the  diversity  of  creat- 
ing peers  in  England  and  Ireland,  the  diversity  of  the  consti- 
tution of  the  two  Parliaments ;  to  show  that  the  common  law 
of  England,  or  of  the  descent  of  the  English  peerage,  as  at 
present  established,  had  no  effect  on  this  question,  and  that 
the  doctrine  of  creation  of  peers  by  summons  and  sitting  did 

not  prevail  in  Ireland ;  and  in  support  of  his  arguments 
*80    generally,  he  read  the  observations  of  *one  of  their 

Lordships  in  moving  the  judgment  of  the  committee  of 
privileges  in  the  Devon  peerage  case.] 

Lord  Brougham.  —  My  Lords,  this  case  has  been  very  fully 
and  with  distinguished  ability  argued  by  the  learned  counsel, 
not  so  much  on  behalf  of  Mr.  Fleming,  for  whom  he  appears, 
as  against  Mr.  Bryan,  the  other  claimant.  If  your  Lordships 
are  convinced  that  this  is  not  a  barony  in  fee-tail,  —  whether 
we  go  into  the  general  question  of  baronies  in  fee-tail  or 
restrict  our  consideration  to  the  barony  of  Slane,  which  may 
be  sufficient  for  the  purpose,  —  if  your  Lordships  should  come 
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to  the  conclusion  that  it  is  a  barony  limited  to  the  heirs  male, 
whether  by  original  patent  or  by  writ  of  simimons  to  the  heirs 
male  of  the  body,  instead  of  heirs  generally,  then  there  would 
be  an  end  of  the  case  of  Mr.  Bryan,  whether  Mr.  Fleming 
proves  his  case  or  not.  It  would  still  remain  for  Mr.  Flem- 
ing to  bring  forward  his  case,  and  to  show  his  right  by  direct , 
evidence  or  otherwise. 

Generally  speaking,  your  Lordships  do  not  in  these  cases 
give  a  reply  to  the  claimant.  A  reply  is  not  given  after  the 
Crown.  The  Crown  is  here  to  assist  your  Lordships,  as  the 
Attorney-General  assists,  as  assessor  to  the  Privy  Council ; 
nevertheless,  there  the  Attorney-General,  as  assessor,  is 
allowed  to  be  replied  upon;  and  we  should  in  an  extreme 
case  —  being  only  in  pursuit  of  truth  —  allow  the  other 
claimant  to  have  the  last  word,  giving  always  the  last  word 
of  all  to  the  Attorney-General.  But  it  is  somewhat  different 
to  a  counter-claimant,  and  the  rule  is  not  so  strict,  the  object 
being  to  assist  the  consciences  of  your  Lordships ;  and  it  is 
very  desirable,  as  my  noble  and  learned  friend  (a)  has 
not  heard  the  whole  of  the  *  arguments,  but  only  Mr.  *  81 
Lynch' %  arguments  of  the  two  last  days,  —  which, 
however,  comprise  the  whole  of  the  case,  —  and  as  my 
noble  and  learned  friend  and  I  are  of  opinion  that  he  has 
made  a  great  way  in  his  case,  —  for  we  both  feel,  and  your 
Lordships,  who  have  attended  the  whole  of  this  case,  must 
feel,  that  the  impression  is  very  strong  in  favour  of  this  nega- 
tive argument,  that  this  is  not  a  barony  in  fee-tail,  —  what  it 
may  be  is  another  question ;  —  under  those  circumstances,  I 
think  it  but  fair  we  should  hear  what  the  claimant,  Mr. 
Bryan,  has  to  urge,  not  in  order  to  set  up  his  original  case, 
but  to  repel  the  inferences  drawn,  or  supposed  to  be  capable 
of  being  drawn,  from  the  argument  of  Mr.  Lynch.  We  both, 
therefore,  strongly  recommend  your  Lordships  to  take  this 
course,  to  call  upon  Sir  Harris  Nicolas  or  Sir  William  Follett^ 
who  is  his  leader,  and  as  Sir  Harris  Nicolas  declines  doing  it 
now,  having  been  surprised  by  the  case  being  brought  on 
to-day,  we  shall  either  give  him  or  his  learned  leader  (that  is 
for  their  arrangement)  the  opportunity  of  being  heard  the 
(a)  Lord  Ltndhurst. 
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next  time  we  take  up  this  case.  But,  in  that  case,  it  should 
be  understood  what  is  meant  by  a  reply ;  the  object  being  not 
to  restate  the  case  by  the  same  counsel  or  another  counsel, 
but  a  reply  is  to  displace  the  arguments  urged  de  novo  on  the 
other  side  against  your  case.  The  Court  of  King's  Bench 
always  stops  counsel  if  they  pursue  any  other  course.  It  is 
not  so  in  Chancery,  but  it  ought  to  be,  and  we  adhere  to  it 
as  a  wholesome  practice  in  this  House.  The  reply  is  to  be 
strictly  a  reply ;  Sir  Harri»  Nicola%  will  take  care  of  that. 

July  29. 

Sir  W.  Follettj  in  reply,  admitted  the  importance  of 

*  82    the  question  to  the  peerage  of  England  as  well  as  *  of 

Ireland ;  for  if  their  Lordships  should  adopt  the  argu- 
ments urged  by  Mr.  Lynch  in  disposing  of  this  case,  the  titles 
of  several  peers  sitting  in  this  House,  by  virtue  of  ancient 
baronies,  must  be  shaken  and  exposed  to  danger. 

It  being  not  contended  on  either  side  that  this  is  a  barony 
by  tenure,  it  must  therefore  be  a  barony  created  by  a  writ  of 
summons  or  by  patent.  If  created  by  writ,  then  there  is  a 
known  rule  of  law  applicable  to  it ;  if  by  patent,  the  persons 
answering  the  description  contained  in  the  limitations  of  the 
patent,  and  producing  it,  can  have  no  difficulty  in  establish- 
ing their  right  to  the  peerage.  In  the  very  powerful  argu- 
ment addressed  to  their  Lordships  by  Mr.  Lynch^  he  nowhere 
stated  that  his  client  claims  by  writ  or  by  patent ;  he  said 
that  whoever  can  make  out  his  title  as  heir  male  of  the  orig- 
inal grantee  of  the  dignity  will  have  a  preference  over  the 
heirs  general,  and  he  alleged  that  there  has  been  a  particular 
usage  in  a  long  course  of  descent. 

Lord  Brougham.  —  I  paid  the  utmost  attention  to  the  very 
able  argument  of  Mr.  Lynch^  and  as  at  present  advised,  I  do 
not  think  we  shall  be  called  upon  to  decide  the  general  ques- 
tion, whether  there  is  or  not  in  Ireland  a  barony  in  fee.  That 
is  a  point  which  has  been  indirectly  pressed  upon  us  for  deci- 
sion on  the  part  of  Mr.  Fleming.  It  will  be  sufficient  for  us 
to  look  at  the  history  of  this  barony.  What  creates  the  diffi- 
culty of  your  case  is  this,  —  here  is  descent  after  descent  car- 
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lied  to  remote  males,  there  being  nearer  females ;  for  instance, 
A.  dies  without  male  issue,  but  leaving  daughters ;  the  bar- 
ony is  not  in  abeyance,  but  goes  to  his  cousin  F.,  and  F. 
dies  leaving  one  daughter,  and  she  does  not  inherit  *  the  *  83 
title,  but  it  goes  to  6.  a  cousin ;  and  in  one  remarkable 
instance  the  lady,  a  daughter,  left  in  very  poor  circum- 
stances, got  fifty  pounds  a  year  as  pension,  not  to  support 
the  dignity,  but  to  keep  her  in  bread,  whereas  the  male  rela- 
tion got  the  title  and  a  pension  of  three  hundred  pounds  a 
year  to  support  his  dignity.  Is  there  any  difficulty  in  presum- 
ing a  lost  patent  to  heirs  male  ? 

Sir  W.  Follett.  —  That  is  impossible ;  there  was  no  creation 
of  a  barony,  by  patent  in  England  or  Ireland  at  the  time  when 
this  barony  existed.  But  in  very  early  times,  all  dignities 
auid  offices  were  by  writ  granted  to  a  man  and  his  heirs  gen- 
erally. There  is  no  instance  of  a  writ  being  issued  to  a  per- 
son to  attend  in  Parliament,  mentioning  the  line  of  descent. 
The  writ  is  a  personal  summons  to  the  individual  to  come  and 
take  his  place  among  the  peers  of  the  realm,  and  the  issuing 
of  the  writ  and  the  sitting  have  been  declared  to  have  the 
effect  of  creating  an  hereditary  dignity.  Lord  Coke  says, 
"  When  a  man  is  called  to  the  upper  House  of  Parliament  by 
writ,  he  hath  an  inheritance  therein  without  the  word  heirs, 
yet  may  the  King  limit  the  general  state  of  inheritance, 
&c.,  to  the  heirs  male  or  general  of  his  body  by  the  writ,  as 
he  did  to  Bromflete,  who,  in  27  Henry  6,  was  called  to 
Parliament  by  the  name  of  the  Lord  Vescie,  with  the  limita- 
tion in  the  writ  to  him  and  the  heirs  male  of  his  body."  Co. 
Litt.  9  b.  The  earliest  creation  of  a  barony  by  patent  in 
England,  was  that  of  John  Beauchamp,  of  Holt,  Baron  of 
Kidderminster,  11  Rich.  2;  the  earliest  patent  creating  a 
baron  in  Ireland  was  in  the  time  of  Edw.  lY. ;  barons  in 
earlier  times  were  created  by  writ,  and  the  only  course  of 
descent  then  known,  in  all  the  countries  of  Europe,  *  was  *  84 
to  heirs  general.  Lord  Coke  says,  a  man  may  have  a 
title  of  nobility  by  prescription.  Co.  Litt.  16  b.  But  that 
point  was  much  discussed  in  this  House  in  the  case  of  the 
Arundel  peerage,  when  it  appeared  that  no  peerage  by  pre- 
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scription  was  ever  allowed  in  this  country.  No  one  can 
prescribe  to  a  seat  in  this  House ;  such  right  must  have  pro- 
ceeded from  the  Crown,  either  by  writ  of  summons  or  letters- 
patent.  A  party  claiming  a  barony  as  of  right,  must  show 
that  his  ancestor  was  summoned,  and  sat  in  Parliament,  or 
must  produce  the  patent  of  creation,  which  this  House  would 
not,  at  least  never  did,  presume  to  have  existed  and  been 
lost.  No  man  can  be  a  peer  without  matter  of  record,  for 
peerage  is  not  a  matter  in  pais^  to  be  gained  by  prescription, 
or  usage.  (^Fer  Lord  Holt  ;  Cruise  on  Dignities,  260 ;  and 
per  Justice  Brampton,  Collins  on  Baronies,  256.)  As  this 
barony  of  Slane  cannot  be  a  barony  by  prescription,  nor  a 
barony  by  letters-patent,  for  there  was  no  creation  of  barons 
by  patent  in  England  or  Ireland  at  the  time  that  the  barony 
of  Slane  was  created,  the  dignity  must  have  been  created  by 
writ,  and  their  Lordships  were  not  asked  to  presume  a  writ, 
for  there  are  writs  produced  of  the  time  of  Edward  H.,  and 
they  are  not  in  any  way  different  from  the  ordinary  writs  of 
summons  in  England.  There  is  no  reason  to  suppose  any 
diversity  in  the  creation  and  descent  of  peerages  in  England 
and  Ireland ;  for  the  same  thing  happened  in  several  cases 
in  the  English  peerage  that  has  occurred  so  often  in  the  Slane 
peerage,  namely,  that  the  heir  male  was  summoned  and  sat 
in  Parliament  to  the  exclusion  of  the  heir  general,  probably 
because  the  heir  male  had  succeeded  to  the  entailed  family 

estates,  and  was  called*  up  to  the  House  of  Peers  as  the 
*85    head  of  the  family;   or  *  through  misconception  that 

the  barony  vested  in  the  heir  male,  like  the  mistake 
that  occurred  in  the  barony  of  Strange,  in  England. 

The  successions  in  the  old  Irish  baronies  enumerated  by 
Mr.  Lynch^  went  on  without  judicial  determination  on  any 
of  them.  When  the  La  Poer  barony,  also  an  ancient  barony, 
came  to  be  investigated,  it  was  adjudged  to  be  a  barony  in 
fee.  That  case  was  solemnly  decided  by  the  House  of  Lords 
in  Ireland,  (a)  and  was  an  authority  to  show  that  the  com- 
mon law  regarding  the  descent  of  peerages  was  precisely  the 
same  in  Ireland  as  in  England.  It  is  found  that  the  most 
ancient  of  the  baronies  enumerated  by  Mr.  Lynch  as  being 

(a)  4  Lords  (Irish)  Journals  for  1767,  pp.  418  and  420. 
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descendible  to  heirs  male,  and  continuing  always  in  the  same 
name  and  family,  were  baronies  in  fee,  and  passed  through 
several  different  families ;  for  instance,  the  barony  of  Offaley, 
while  it  was  a  barony  in  fee,  passed  through  five  families 
until  it  vested  in  the  Fitzgeralds,  in  whom,  after  a  forfeiture, 
there  was  a  new  creation  of  the  barony  to  heirs  male  of  the 
body  in  the  time  of  Philip  and  Mary.  The  Killeen  barony, 
another  barony  in  fee,  passed  through  several  names  and 
families.  As  to  the  barony  of  Delvin,  there  is  no  authority 
for  saying  that  was  descendible  to  heirs  male :  it  was  referred 
twice  (1800  and  1814)  to  the  law  officers  of  the  Crown  in 
Ireland,  and  they  reported  that  it  was  a  barony  in  fee,  and 
had  already  been  inherited  as  such  by  a  female,  and  it  was 
then  in  abeyance.  At  the  same  time  they  were  of  opinion, 
that  the  case  might  be  submitted  to  the  consideration  of  the 
House  of  Lords.  That  recommendation  was  matter  of  form, 
and  not  an  expression  of  doubt  on  the  nature  or  descent  of 
the  barony. 

♦  Lord  Brougham.  —  Their  opinions  show  that  the  *  86 
general  proposition,  which  Mr.  Lynch  maintained  —  I 
think  needlessly  —  was  not  universally  received  by  Irish 
lawyers,  who  appear,  on  the  contrary,  to  suppose  that  there 
were  baronies  in  fee.  The  thing  that  produces  most  effect 
on  our  minds,  is  the  particular  pedigree  of  the  claimant  in 
this  case,  for  if  we  should  say,  in  the  teeth  of  that  pedigree, 
that  the  descent  of  this  family  in  this  peerage  is,  what  you 
contend,  to  the  heirs  general,  we  should  be  coming  to  a  con- 
clusion which  would  be  not  only  against  reason,  but  of  the 
first  impression.  I  never  remember  a  case  of  any  peerage 
in  which  a  claim  was  set  up  and  allowed  by  this  House, 
which  was  contrary  to  the  fact  of  the  history  of  that  case. 
That  is  the  difficulty;  and  I  must  say,  that  unless  you  can 
explain  it  satisfactorily  to  us,  I  think  you  must  mend  your 
hand. 

Sir  W.  FolletL  —  The  same  succession  of  heirs  male  hap- 
pened in  the  baronies  of  Strange  and  Abergavenny ;  not  so 
often,  indeed,  but  the  rule  ought  not  to  depend  on  the  num- 
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ber  of  instances.  The  same  occurred  in  the  barony  of  Clif- 
ford, created  by  writ  of  summons,  28  Edw.  1,  and  which 
vested  in  George  CliiTord,  Earl  of  Cumberland,  who  was  heir 
male  and  heir  general  of  the  first  baron.  He  died  in  1605, 
leaving  a  daughter ;  but  in  1628  Henry  Clifford,  son  and  heir 
apparent  of  Francis,  Earl  of  Cumberland,  brother  of  George, 
Earl  of  Cumberland  and  Baron  Clifford,  was  summoned  as 
Baron  Clifford,  and  sat  on  the  precedency  of  the  ancient 
barony.  But  in  1691,  the  Earl  of  Thanet  claimed  and  ob- 
tained the  ancient  barony  as  heir  general  of  the  daughter  and 
heiress  of  the  said  George,  Earl  of  Cumberland,  and  in 

*  87    1737  Richard,  Earl  of  Burlington,  claimed  the  *  barony 

created  by  the  writ  of  summons  to  Henry  Clifford  in 
1628,  as  the  heir  general  of  that  person,  on  the  ground  that 
his  father  not  being  seised  of  any  barony,  the  writ  to  the 
son  and  his  sitting  created  a  new  dignity ;  and  this  House 
resolved  that  the  petitioner  was  entitled.  That  second  barony 
of  Clifford  is  now  vested  in  the  Duke  of  Devonshire.  That 
case,  in  all  its  bearings,  is  very  much  in  point  here.  The 
barony  of  Berkeley  is  another  instance  of  a  female  being 
passed  over,  and  the  heir  male  being  summoned  and  sitting 
in  the  precedency  of  the  ancient  barons.  The  same  hap- 
pened in  the  barony  of  Dacre  more  than  once.  That  was 
an  old  barony.  In  1457,  Thomas,  the  fifth  Lord  Dacre,  died, 
his  eldest  son  having  died  before  him,  leaving  a  daughter 
married  to  Sir  Richard  Fiennes,  who  was  summoned  to  Par- 
liament in  her  right.  Her  uncle  also  and  the  heirs  male 
were  summoned  in  38  Hen.  6.  So  also  in  the  case  of  the  De- 
la- Warr  barony,  the  heir  male  of  Thomas,  Lord  De-la- Warr, 
who  died  1554,  was  allowed  the  precedency  of  an  ancient 
baron,  although  heirs  general  were  then  in  existence.  Sev- 
eral other  ancient  English  baronies  went  in  a  similar  manner, 
and  the  only  way  to  account  for  these  anomalies  is,  that  the 
law  on  the  subject  was  not  then  settled.  The  law  would 
undoubtedly  be  later  known  in  Ireland ;  and  from  the  period 
that  it  might  have  been  known  there,  it  does  not  appear  that 
this  barony  of  Slane  passed  from  the  heirs  general.  The 
prerogative  of  the  Crown  was  not  limited  formerly,  as  it  is 
now,  to  some  one  of  the  co-heiresses,  but  the  King  might 
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then  have  called  up  any  person  to  a  barony  that  fell  into 
abeyance,  and  therefore  was  likely  to  summon  the  heir  male 
to  the  seat  and  precedency  in  Parliament  of  the  ancient 
baron.  That  prerogative  of  the  Crown  was  exercised 
on  several  *  occasions,  even  after  it  was  restrained  by  *  88 
lie  statute  of  Henry  VIII.,  in  the  baronies  of  England 
before  referred  to,  and  in  the  baronies  of  Ireland ;  and 
having  a  regard  to  that  fact,  we  find  no  difficulty  in  recon- 
ciling all  those  anomalies  of  the  succession  of  heirs  male  to 
the  exclusion  of  heirs  general.  It  was  sufficient  for  Mr. 
Bryan,  the  claimant  in  this  case,  to  show  that  he  is  the 
lineal  descendant  of  William  Lord  Slane,  who  was  summoned 
and  sat  in  Parliament  in  the  reign  of  Charles  I.,  and  of 
Christopher  and  the  other  Lords  Slane  who  succeeded.  The 
Countess  of  Tyrone,  in  claiming  the  La  Poer  barony  in  Ire- 
land, showed  that  her  father  and  grandfather  were  sum- 
moned and  sat,  and  the  House  of  Lords  in  Ireland  held  that 
to  be  sufficient,  and  resolved  that  she  had  made  out  her 
claim. 

This  case  becomes,  from  the  nature  of  the  arguments  urged 
gainst  the  claimant,  of  the  greatest  importance  to  the  Eng- 
lish as  well  as  the  Irish  peerage ;  and  if  a  new  principle  of 
decision  should  be  adopted  in  respect  to  the  latter,  their 
Lordships  may  be  obliged  to  apply  the  same  in  deciding 
claims  to  English  baronies,  and  will  thereby  shake  the  titles 
to  the  most  ancient  dignities  which  have  been  securely 
enjoyed  for  many  years. 

Lord  Brougham.  —  If  your  Lordships  should  think  that 
this  case  requires  to  be  further  investigated,  we  shall  adopt 
the  suggestion  made  by  the  Attorney-General,  to  hear  the 
Attorney-General  for  Ireland  on  a  future  day.  This  being  an 
Irish  peerage,  the  suggestion  is  founded  on  convenience  and 
on  more  important  considerations.  I  quite  agree  in  the 
observation  made  at  the  bar,  that  this  is  an  important  case, 
and  that  your  Lordships'  decision  will  be  one  which  —  I  will 
not  say  may  shake  or  affect  titles  in  both  kingdoms ; 
but  *if  it  shall  proceed  on  Mr.  Bryan's  claim,  or  on  *89 
certain  views  of  the  case  presented  by  those  who  rep- 
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resent  Mr.  Fleming,  in  favour  of  his  claim ;  —  in  either  of 
those  cases  I  quite  agree,  will  have  a  very  important  general 
influence.  For  if,  in  the  first  place,  you  adopt  Mr.  LyncKz 
proposition  (his  larger  proposition),  that  there  is  no  such 
thing  as  a  barony  in  fee  in  Ireland,  and  that  there  is  no  law 
there  such  as  was  recognized  in  this  country  about  the  end  of 
the  seventeenth  century,  in  cases  which  established  the  doc- 
trine that  summons  and  sitting  make  a  barony  to  the  heirs 
general  of  the  body  of  the  grantee  (a  barony  in  fee  tail  gen- 
eral), —  if  your  Lordships  adopt  that  general  proposition,  that 
there  is  one  law  in  this  respect  as  to  peerages  in  Ireland,  and 
another  law  as  to  peerages  in  England,  —  there  being  such 
baronies  here  beyond  all  dispute,  and  it  being  alleged  that 
there  is  no  such  barony  in  Ireland,  —  I  think  that  is  a  very 
large  and  important  proposition,  and  by  no  means  to  be  acted 
upon  without  great  consideration  and  most  full  argument. 
And  upon  the  same  ground  I  say,  on  the  other  hand,  if  we 
assent  to  Sir  William  Folletfs  proposition,  and  not  only 
refuse  to  assent  for  the  present  to  Mr.  Lynches  contention 
that  there  is  no  such  thing  as  a  barony  in  fee  in  Ireland,  we 
actually  take  the  claim  of  Major  Bryan  as  proved  in  law  as 
well  as  in  fact,  and  award,  or  at  least  report  in  favour  of 
awarding,  him  the  honours  which  he  claims.  We  certainly  do 
in  that  event  maintain  the  opposite  of  Mr.  LyncKs  proposi- 
tion, and  admit  for  the  first  time,  as  it  appears  to  me,  that 
there  is  a  barony  in  fee  in  Ireland. 

Now,  is  there  no  way  by  which  we  might  ward  off  both 
these  propositions?    Is  there   no  result  of  the  inquiry  by 

which  we  shall  neither  lay  down  the  negative  proposi- 
*  90    tion  that  there  is  no  such  thing  as  a  barony  *  in  fee  in 

Ireland,  nor  adopt  the  affirmative  that  there  is  such  a 
thing  ?  I  apprehend  there  is  one  obvious  course  to  take ; 
namely,  that  we  shall  say,  without  deciding  one  way  or  the 
other,  that  there  may  be  in  Ireland  such  a  barony  in  fee-tail 
by  summons  and  sitting,  but  we  do  not  think  this  Slane 
peerage  is  shown  to  us  to  be  a  barony  in  fee-tail,  or  that  it  is 
a  barony  in  fee  at  all.  Are  we,  or  not,  convinced  that  it  was 
not  a  creation  by  a  patent  to  heirs  male  ?  Are  we,  or  not, 
convinced  that  there  is  not  in  Ireland  precisely  such  a  writ 
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of  summons  as  we  find  issued  in  27  Hen.  6,  in  the  ease  which 
is  referred  to  in  Co.  Litt.  9  b.,  and  to  which  I  know  of  no 
reference  anywhere  else  ?  If  we  adopt  either  of  those  two 
suppositions,  observe  what  follows,  —  we  adopt  a  theory  quite 
consistent  with  the  facts  in  both  cases,  and  we  adopt  a  theory 
by  no  means  repugnant  to  principles  of  law.  We  do  not  give 
a  peerage  by  prescription ;  we  do  not  say  a  man  may  pre- 
scribe for  a  peerage.  I  agree  he  cannot.  We  do  not  pre- 
sume the  existence  of  a  patent,  but  we  state  this,  —  that  there 
is  a  fact  here  which  entitles  us  to  say,  that  the  peerage 
certainly  existed  either  by  patent  to  the  heirs  male  of  the 
body  in  the  usual  way,  or  by  writ  of  summons  and  sitting ; 
but  that  summons  being  worded  in  an  unusual  way.  But 
there  is  •one  precedent  in  England,  and  later  ones  in  Ireland, 
that  the  writ  of  summons  was  not  to  the  party  summoned 
generally,  which  would  carry  it  to  the  heii-s  general  of  the 
body,  but  that  it  was  to  him  as  to  Bromflete,  in  27  Hen.  6, 
and  to  the  heirs  male  of  his  body.  Therefore  I  think  it  is, 
that  we  cannot  be  said  to  be  under  the  necessity  of  supposing 
that  this  case  cannot  be  decided  against  the  claim  of  Major 
Bryan  ;  which  is  Sir  William  FolletV%  proposition,  thrown  out 
by  way  of  wamiog,  deterring  us  from  deciding  against 
*his  claim,  that  we  cannot  decide  against  his  client  *91 
without  taking  a  course  which  establishes  a  general 
proposition  of  law,  which  may  tend  to  shake  the  titles  of 
many  peers  sitting  in.  the  precedence  of  ancient  barons. 
That  is  one  view  in  which  I  look  at  the  argument  used  by 
way  of  admonition  or  warning ;  and  I  say,  though  not  for 
that  reason,  that  I  am  not  by  any  means  prepared  to  advise 
that  your  Lordships  ought  at  present  to  dispose  of  this  claim, 
and  decide  against  it.  I  have  a  strong  leaning,  —  the  inclina- 
tion of  my  opinion,  as  at  present  advised,  is  strongly  against 
the  proposition  that  this  claimant  has  made  out  his  claim. 
We  are  to  look  at  the  pedigree.  I  will  not  discuss  the  gen- 
eral proposition,  that  there  may  be  a  barony  in  fee  or  any 
such  thing  as  a  barony  in  fee  in  Ireland,  but  we  must  look  at 
the  pedigree,  the  whole  effect  of  which  is  utterly  inconsist- 
ent with  the  present  claim  of  Major  Bryan :  and  I  must  add, 
that  I  have  no  knowledge  of  any  one  instance  in  the  annals  of 
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this  House  in  which  any  claimant  was  ever  held  to  make  out 
his  right  where  there  were  so  many  facts  inconsistent  with 
his  claim  in  the  course  of  the  descent  of  the  honour  which  he 
claimed.  That  is  my  great  difficulty  in  the  case,  and  I  see 
more  ways  than  one  of  reconciling  the  fact  with  the  possible 
supposition,  and  the  more  remote  possibility,  of  the  title  hav- 
ing had  a  legal  origin,  and  having  been  enjoyed  by  parties 
succeeding  to  each  other  according  to  the  known  rule  of 
descent  to  such  titles. 

My  Lords,  I  should  wish  to  have  a  further  opportunity  of 
looking  into  the  cases  quoted.     Sir  William  Follett  has  cer- 
tainly made  a  very  able  argument,  and  feeling  the  case  to 
press  very  strongly  against  him  by  the  impression  made  by 
Mr.  LyncK%  argument,  when  last  the  case  was  before 

*  92    your  Lordships,  he  has  *  exerted  himself  most  ably  and 

laboriously,  and  has  stated  a  great  number  of  cases  and 
authorities  for  us  to  consider.  If  in  the  consideration  of  this 
case,  they  appear  to  me  in  the  course  of  a  few  days  to  be 
such  as  to  raise  a  serious  doubt  on  the  matter  in  favour  of  the 
claimant,  I  should  then  suggest  that  your  Lordships  may  then 
call  upon  the  Attorney-General  for  Ireland  to  be  heard 
against  him :  if  not,  I  should  not  feel  disposed  to  give  him 
the  trouble  ;  and  if  I  were  called  upon  to  give  an  opinion 
now,  I  certainly  could  not  say  that  I  should  advise  your 
Lordships  to  give  him  the  trouble.  I  should  wish  also  to 
have  another  opportunity  of  consulting  with  my  noble  and 
learned  friend,  (a)  and  if  the  learned  counsel  on  either  side 
are  aware  of  any  further  account  of  the  writ  in  the  27  Hen. 
6, 1  should  like  to  be  put  in  possession  of  it. 

August  31. 

Lord  Brougham.  —  My  Lords,  this  case  stood  over  for  the 
purpose  of  considering  the  argument  and  proofs  adduced  by 
one  of  the  claimants,  or  rather,  I  should  say,  by  the  counter- 
claimant,  Mr.  Fleming,  who  is  let  in  to  contest -the  claim 
made  by  Major  Bryan.  Mr.  Fleming  was  admitted  after  the 
case  of  Major  Bryan  had  been  closed,  not  to  set  up  his  own 
claim,  but  to  resist  the  Major's  claim,  which,  if  it  had  been 
(a)  Lord  Ltndhurst. 
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admitted,  would  have  precluded  him  from  ever  arguing  his 
case,  though,  if  rejected,  Mr.  Fleming  would  still  have  to 
prove  his  own  case ;  consequently,  he  only  appeared,  as  it 
were,  on  the  same  side  with  the  counsel  for  the  Crown  to 
contest  the  claim  now  before  us.  We  expected  to  have  heard. 
an  argument  from  the  learned  Attorney-General  of  Ire- 
land, but  I  apprehend,  *  by  his  not  being  here  during  *  98 
the  last  two  days  of  our  sitting  in  this  case,  that  he  is 
satisfied  with  the  argument  of  Mr.  Lynch  for  Mr.  Fleming, 
and  does  not  mean  to  urge  any  thing  further  against  the 
claimant's  case. 

A  very  able  certainly,  and  a  very  elaborate  argument  was 
addressed  to  your  Lordships  by  Mr.  Lynch  and  Sir  William 
Follett^  at  which  my  noble  and  learned  friend  (a)  was  pres- 
ent, without  whose  assistance  I  should  not  have  proceeded 
to-day,  but  that  I  know  he  takes  entirely  the  same  view  of 
the  subject  that  I  do.  A  great  portion,  however,  of  that 
aigument  appears  to  me  to  have  been  unnecessary  for  support- 
ing Mr.  LyncKs  proposition .  For  when  he  maintains  that  there 
is  no  such  thing  as  a  barony  in  fee  (or  fee-tail)  in  Ireland,  — 
no  such  thing  as  a  barony  conferred  by  writ  of  summons  to 
Parliament,  and  sitting  there  under  the  writ,  —  this  may  be 
either  true  or  not  as  a  general  proposition,  and  yet  I  do  not 
see  any  necessity  for  grappling  with  it,  or  for  disposing  of  it 
in  order  to  arrive  at  a  sound  conclusion  on  the  present  case. 
The  comparison  of  eleven  or  twelve  old  baronies  in  Ireland 
with  as  many  old  baronies  in  England,  does  certainly  seem  to 
show,  that  whereas  these  latter  have  gone  from  family  to 
family,  some  through  as  many  as  seven  different  changes,  and 
all  subject  to  at  least  two  or  three  changes  of  family;  in 
Ireland,  on  the  contrary,  all  those  ancient  baronies  have  gone 
invariably  in  the  same  family,  a  very  strong  argument,  no 
doubt,  to  show  the  difiPerence  of  the  two  classes  of  baronies, 
because  it  is  hardly  conceivable  that  there  should  have  been 
so  many  failiu*es  of  heirs  male  in  England  in  those 
families,  and  no  such  failures  at  all  *  in  any  of  the  fam-  *  94 
ilies  holding  the  ancient  baronies  of  Ireland.  But  it 
does  appear  to  me,  and  to  my  noble  and  learned  friend  who 
(a)  Lord  Lynbhubst. 

[77] 


*91  CASES  IN  THE    HOUSE  OF  LORDS. 

assisted  in  hearing  the  case,  that  we  need  not  form  any  opinion 
upon  the  general  question  for  our  present  purpose,  and  in 
order  to  admit  Mr.  LyncKs  right  to  call  upon  us  to  refuse 
the  claim  of  Major  Bryan,  We  are  now  upon  this  partic- 
ular barony  of  Slane,  and  the  circumstances  which  have 
attended  its  descent  are  such  as  to  leave  no  doubt  whatever  in 
my  mind  what  the  law  of  succession  is  in  respect  to  this  par- 
ticular barony.  The  only  question  being  upon  the  course  of 
descent  in  this  barony,  if  we  find  it  clearly  not  such  as  to 
bring  in  heirs  general  in  any  one  instance,  but  to  exclude 
again  and  again  the  nearer  female,  in  favour  of  the  more 
remote  male  heir,  the  question  before  us  is  decided,  what- 
ever may  have  been  the  case  with  other  baronies  in  Ireland 
and  England. 

My  Lords,  I  never  yet  saw  a  case  in  which  parties  success- 
fully contended  for  a  claim  of  right  under  a  particular  law  of 
succession,  maintaining  that  there  was  a  certain  canon  regu- 
lating the  descent  and  in  their  favour,  when  there  was  clear 
proof  of  the  honour  in  question  having  descended  repeatedly 
in  a  different  course  and  by  a  different  rule.  It  is  not  merely 
that  there  were  three  or  four  undeniable  exceptions  to  the 
canon  which  the  present  claimant  must  establish,  but  there 
was  not  a  single  instance  in  the  family  of  his  rule  being  fol- 
lowed. Whoever  heard  of  a  person  obtaining  a  barony  by 
writ  or  by  a  lost  patent  to  heirs  general,  when,  again  and 
again,  deaths  had  happened,  and  instead  of  the  descent  of  the 
honours  falling  upon  the  only  daughter,  or  being  in  abeyance 
among  several  daughters,  the  barony  went  away  to  a  re- 
*  95  mote  cousin,  being  a  male,  sometimes  a  nephew,  *  some- 
times a  more  distant  kinsman  ?  Such  a  fact  shuts  out  the 
idea  that  there  can  be  a  barony  in  fee,  or,  more  correctly  speak- 
ing, in  fee-tail.  One  cannot  suppose  the  parties  were  always 
slumbering  over  their  rights,  more  especially  after  the  very 
remarkable  fact  which  occurs  in  this  case,  that  the  daughter 
of  a  deceased  peer  being  in  poverty,  was  allowed  50Z.  a  year 
pension,  and  did  not  take  the  barony,  though  being  in  that 
case  a  peeress  in  her  own  right  she  would  have  had  consid- 
erably more  than  50Z.  a  year,  as  is  proved  by  the  fact  of  the 
male  heir,  who  took  the  honour,  obtaining  at  the  same  time 
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SOOL  a  year.  The  lady  had  a  strong  interest  in  applying  for 
the  peerage,  if  there  had  been  the  least  pretence  for  her 
claim,  as  she  would  have  obtained  an  increase  of  the  provi- 
sion. It  appears  to  me  until  the  difficulty  I  am  now  alluding 
to  is  got  over,  it  is  impossible  for  your  Lordships  to  adjudge 
this  peerage  to  the  party  claiming  in  such  circumstances. 

Although  we  have  had  in  many  instances  the  most  satis- 
factory^ evidence  of  a  remoter  male  having  enjoyed  the  title  to 
the  exclusion  of  a  nearer  female,  unquestionably  there  has 
been  no  sitting  in  Parliament  in  some  of  those  cases ;  but 
this  is  accounted  for  by  the  circumstance  of  the  family  being 
Catholic,  and  the  peers  being  successively  excluded  by  the 
penal  laws  after  the  beginning  of  the  eighteenth  century.  So 
that  the  evidence  is  the  most  satisfactory  which  the  nature 
of  the  case  will  allow  of ;  and  it  is  further  to  be  observed, 
that  your  Lordship's  resolution  that  Major  Bryan  has  not 
made  out  his  claim,  does  not  decide  the  question  finally ;  it 
does  not  decide  that  he  is  not  entitled,  and  may  not  here- 
after prove  his  title  ;  it  disposes  of  no  general  question,  that 
there  are  or  are  not  baronies  by  writ ;  it  only  declares 
that  Major  *  Bryan  in  this  stage  has  not  proved  his  claim.  *  96 
A  declaration  that  there  are  ancient  baronies  by  writ  in 
Ireland  would  shut  out  all  pretension^  on  the  part  of  Mr. 
Fleming,  and  it  would  decide  the  affirmative  in  the  general 
question  argued  by  Mr.  Lynch,  whether  or  not  there  is  such 
a  thing  as  an  Irish  barony  in  fee-tail. 

I  have  another  observation  to  make  with  respect  to  the 
law  of  this  case.  It  is  generally  held  that  baronies  in  fee-tail 
go  to  the  heirs  general  of  the  body ;  and  that  where  a  man 
has  a  writ  of  summons,  and  sits  according  to  the  exigency  of 
that  writ,  the  dignity  descends  to  the  heirs  of  his  body, 
female  as  well  as  male.  I  know  of  no  instance  of  auy  restric- 
tion to  that  generality.  I  know  of  no  such  thing  as  fee-tail 
special  in  a  dignity,  —  of  a  dignity  by  a  writ  going  to  the  issue 
of  a  man  by  a  certain  wife,  and  from  the  nature  of  the  thing 
I  think  it  could  not  be.  I  know  of  no  instance  in  England  of 
a  peerage  in  fee  going  to  the  heir  male  of  the  body  only  ;  but 
perhaps  this  is  not  absolutely  incompatible  with  the  nature 
of  the  writ.     There  may  possibly  be  a  barony  by  summons 
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and  sitting,  which  should  go  to  heirs  male  of  the  body,  and 
not  to  heirs  general  of  the  body ;  I  do  not  think  it  is  wholly 
inconsistent  with  the  nature  of  the  thing.  Supposing  the 
summons  were  specially  framed  to  A.  B.  to  sit  and  serve  in 
Parliament,  I  do  not  see  why  it  might  not  add,  ^^  and  the 
heirs  male  of  his  body ; "  at  least  it  strikes  me  that  though 
this  writ  is  personal,  calling  upon  the  party  to  come  individu- 
ally and  sit,  and  that  by  the  operation  of  the  peerage  law, 
such  writ  followed  by  sitting  carries  the  honour  to  the  heir 
of  his  body ;  still,  if  he  should  express  it  to  be  to  A.  B.  and 
the  heirs  male  of  his  body,  on  the  supposition  that  A.  B. 

might  have  died  before  he  came  and  sat,  according  to 
*  97    the  exigency  of  the  writ,  I  see  nothing  inconsistent  *  in 

the  heir  male  of  the  body  sitting.  I  do  not  see  any- 
thing inconsistent  in  such  a  description  carrying  a  barony  in 
fee  to  the  heir  male,  such  heir  male  being  designated  rather 
by  words  of  limitation  than  of  purchase.  I  throw  out  this, 
however,  as  a  possible  supposition  only ;  I  think  that  there  is 
nothing  self-repugnant,  nor  contrary  to  the  principles  of  law 
in  it ;  and  such  a  supposition  would  reconcile  the  facts  of  this 
case  with  the  course  of  the  law,  but  at  the  same  time  we 
must  admit  that  such  a  writ  to  the  heir  male  of  A.  B.'s  body 
might  also  be  said  to  give  a  peerage  in  fee-tail  general  to  the 
person  answering  this  description,  who  shall  first  sit  under  it. 
There  is  no  case,  nor  any  authority  on  this  point. 

My  Lords,  it  is  important  that  we  should  endeavour  by 
all  means  to  reconcile  the  apparent  discrepancy  between  the 
English  and  the  Irish  law  of  peerage.  I  am  very  unwilling 
to  admit  the  idea  of  there  being  one  law  for  England  and 
another  for  Ireland  in  this  respect ;  and  I  listened  with  great 
attention  to  the  argument  of  the  late  Attorney-General,  the 
present  Lord  Chief  Baron,  to  prove  that  the  law,  as  to 
honours,  was  the  same  in  England  as  in  Ireland.  I  know 
there  are  instances  of  peerages  in  which  the  law  of  their 
descent  differs  from  the  law  of  real  estates ;  nevertheless,  a 
title  of  honour  is  a  tenement,  and  where  the  feudal  law 
prevails  all  dignities  are  in  their  origin  real  property,  being 
held  as  incident  to  land,  and  by  the  like  tenure,  and  being  as 
much  real  estates  as  the  land  itself;  I  should  therefore  be 
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very  loth  to  adopt  the  proposition  that  there  is  one  rule  not 
only  as  to  incidents,  but  as  to  the  original  constitution  and 
construction  of  an  estate  in  an  honour,  and  another  as  to  the 
original  constitution  and  construction  of  an  estate  of 
another  kind.  So  should  I  feel  as  loth  to  hold  'that  *98 
one  rule  prevailed  in  England  and  another  in  Ireland 
on  this  matter.  There  is,  however,  a  supposition  involving 
no  doubtful  point,  and  which  will  equally  reconcile  the  facts 
with  the  course  of  the  law,  and  which  assumes  that  law  to  be 
the  same  in  both  countries.  There  may  be  a  lost  patent 
limiting  the  dignity  to  heirs  male.  This  is  inconsistent  with 
nothing  except  a  statement  of  Lord  Coke,  that  there  was  no 
barony  by  patent  earUer  than  the  11  Rich.  2 ;  but  it  is  very 
possible  Lord  Coke  may  be  mistaken  in  this,  which  is  only  a 
point  of  legal  or  rather  historical  antiquity.  Between  the 
two  difficulties  of  supposing  a  difEerent  law  in  the  two  coun- 
tries, and  supposing  a  creation  by  patent  earlier  than  the 
period  assigned  by  Lord  Coke,  I  have  no  hesitation  in  choos- 
ing the  later  as  the  safer  course,  and  to  move  your  Lordships 
to  determine  and  report  that  Major  Bryan  has  not  made  out 
his  claim. 

The  chairman  of  the  committee  reported  accordingly,  and 
the  House  resolved,  that  the  claimant,  George  Bryan,  Esq., 
had  not  made  out  his  claim  to  the  barony  of  Slane,  as  claimed 
by  his  petition. 

TOL.  ▼.  6  [  81  ] 
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*99  ♦APPEAL 

FROM  THE  COURT  OF  SESSION. 


MILLER  AND  Others  v.  ROWAN  and  Another. 

1837. 

John  Mhxer  and  Others AppellanU. 

George  Rowan  and  Another Respondentz. 

Bequests  to  Trustees,  and /or  Charitable  Purposes.     Costs. 

A.  B. ,  by  trust  disposition  and  settlement,  gave  all  his  estate,  real  and 
personal,  to  trustees,  with  power  to  keep  up  the  trust  by  assumption 
of  new  trustees  ;  and  he  directed  them  to  put  out  on  security  2000^, 
and  pay  the  interest  to  M.  M.  for  her  life,  the  said  sum  itself  payable 
to  the  trustees  on  her  death  ;  and  he  directed  them  to  apply  the  resi- 
due of  his  estate  to  such  benevolent  and  charitable  purposes  as  they 
should  think  proper  ;  and  if  the  same  should  amount  to  600/.  or  up- 
wards, he  recommended  to  his  said  trustees  and  their  foresaids,  to  vest 
the  same  in  themselves,  and  apply  the  proceeds  in  yearly  pa3rments  to 
faithful  domestic  servants  settled  in  Glasgow.  And  if  the  residue 
should  not  amoxmt  to  600/. ,  he  authorized  his  said  trustees  to  distrib- 
ute the  same  to  such  charitable  and  benevolent  purposes  as  they  should 
think  proper.     The  residue  was  found  to  amount  to  12,000/. 

Held,  first,  that  the  words  **  the  said  sum  itself  payable  to  the  trustees 
on  her  (M.  M  's)  death,"  did  not  give  the  2000/.  to  them  beneficially, 
but  it  became  part  of  the  general  estate  ;  and,  secondly,  that  the  be- 
quest of  the  residue  was  not  void  for  uncertainty.* 


'  A  gift  to  be  appropriated  **  to  the  furtherance  and  promotion  of  the 
cause  of  piety  and  good  morals,  or  in  aid  of  objects  and  purposes  of 
benevolence  or  charity,  public  or  private,  or  temperance,  or  for  the  edu- 
cation of  deserving  youths,"  was  held  to  be  charitable,  in  Saltonstall  v. 
Sanders,  11  Allen,  446.  The  English  and  Scotch  cases,  in  which  the 
word  **  benevolence,"  in  connection  with  the  word  "  charity,"  has  been 
considered,  were  cited  and  commented  on  by  Mr.  Justice  Gray,  in  the 
above  case,  pp.  465-468.  But  he  adds,  that  the  decisions  of  the  English 
Courts  since  our  revolution,  upon  such  a  question  as  the  interpretation  of 
the  word  **  benevolence  "  as  connected  with  **  charity,"  are  "of  no  pecu- 
liar weight,  when  opposed  to  the  well  settled  meaning  of  those  words  in 
our  own  law  ;  "  in  regard  to  which  he  says,  **  The  word  *  benevolent,' 
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Held,  thirdly,  that  the  costs  of  all  the  parties  ought  to  be  paid  out  of  the 
residue,  as  the  instrument  was  obscurely  worded,  and  the  residue  was 
so  much  larger  than  the  disponer  expected.' 

July  U,  17. 

James  Black,  surgeon,  residing  in  Glasgow,  on  the  Slst 
of  May,  1827,  executed  a  trust  disposition  and  settle- 
ment, by  which  he  gave  his  whole  *  heritable  and  *100 
movable,  real  and  personal  estate  of  whatever  kind, 
and  wherever  situated,  to  J.  Maxwell,  6.  Rowan,  and  J. 
Miller,  and  to  such  of  them  as  should  accept  thereof,  and  to 
the  survivor  and  survivors  of  the  acceptors,  and  to  such 
person  or  persons  as  might  be  assumed  by  them,  or  to  the 
survivors  or  survivor,  to  supply  the  deficiency  of  such  as 
might  die  or  decline  to  act,  and  which  they  were  thereby 
empowered  to  do  when  they  should  see  proper,  the  major 
number  alive  and  accepting  at  the  time  being  always  a 
quorum,  as  trustees  or  trustee  for  the  ends,  uses,  and  pur- 
poses after  specified ;  viz.,  in  the  first  place,  to  pay  just  debts, 
Ac. ;  in  the  second  place,  to  pay  certain  sums  to  persons  there 
named  ;  in  the  third  place,  he  appointed  his  said  trustees  to 
lend  out  the  sum  of  2000Z.  sterling  on  security,  taking  the 
interest  of  the  said  sum  payable  to  Mary  Maxwell,  his  cousin, 
half-yearly  during  her  life,  and  the  said  principal  sum  itself 
payable  to  his  said  trustees,  or  their  foresaids,  at  her  death. 

without  the  addition  of  any  synonymous  or  explanatory  words,  has  been 
often,  if  not  uniformly,  used  in  the  statutes  of  this  commonwealth  as 
equivalent  to  *  charitable.' ''  Having  adverted  to  these  statutes,  he  con- 
cludes, **  whatever,  therefore,  may  be  the  meaning,  in  the  law  of  Massa- 
chusetts, of  the  word  '  benevolence  '  by  itself,  there  can  be  no  doubt  that 
when  used  in  connection  with  *  charity,'  as  in  this  will,  it  is  synonymous 
with  it';  and  the  connecting  *  or  *  must  be  taken  in  the  sense  of  defining 
and  limiting  the  nature  of  the  charity  intended,  and  of  explaining  one 
word  by  the  other."  See  Dolan  v,  Macdermot,  L.  R.  5  Eq.  60  ;  Treat's 
App.  30  Conn.  118  ;  Perry  Trusts,  §  705.  In  New  Jersey,  a  gift  in  trust 
to  be  distributed  ^*  to  benevolent,  religious,  and  charitable  institutions," 
at  the  discretion  of  the  wife  of  the  testator,  was  declared  not  to  be  a  good 
charitable  use,  and  the  word  **  benevolent,"  in  the  connection  in  which 
it  was  found  in  that  will,  not  to  mean  **  charitable."  Norris  v.  Thomp- 
son, 4  C.  E.  Green,  308. 

»  See  1  Dan.  Ch.  Pr.  (4th  Am.  ed.)  15,  16  ;  2  ib.  1436. 
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After  directing  payment  of  several  specific  pecuniary  legaciei^ 
to  different  relatives  by  name  for  their  own  benefits  respec- 
tively, and  to  the  directors  of  several  public  institutions,  for 
behoof  of  such  institutions  respectively,  the  disponer  pro- 
ceeded thus :  "  And  lastly,  my  said  trustees,  shall  apply  the 
rest  and  residue  of  my  estate  and  effects  to  such  benevolent 
and  charitable  purposes  as  they  think  proper ;  and  if  the  same 
shall  amount  to  6001.  sterling  or  upwards,  I  recommend  to 
my  said  trustees,  and  their  foresaids,  to  execute  a  deed  vest- 
ing the  same  in  themselves,  and  apply  the  annual  proceeds 
thereof,  after  deducting  expenses,  in  yearly  payments  to 
faitliful  domestic  servants  settled  in  Glasgow  or  the  neigh- 
bourhood, who  can  produce  testimonials  of  good  character 
and  morals  fi'om  their  masters  and  mistresses  after  ten 

♦  101    years'  service ;  *  no  person  to  be  entitled  to  more  than 

lOL  sterling  yearly,  but  as  much  less  as  my  said 
trustees  shall  think  proper;  and  if  the  free  residue  of  my 
estate  shall  not  amount  to  the  sum  of  600Z.  sterling,  I 
authorize  my  said  trustees  to  distribute  the  same  to  such 
charitable  or  benevolent  purposes  as  they  may  think  proper. 
And  I  hereby  appoint  my  said  trustees,  and  their  foresaids, 
to  be  my  only  executors,"  &c. 

Mr.  Black  died  in  October,  1834,  and  Mr.  Rowan  and  Mr. 
Miller,  who  alone  survived  him,  accepted  the  oflBce  of  trus- 
tees. They  found  the  trust  property  so  left  to  amount  to 
nearly  20,000Z.,  leaving,  after  deducting  the  sums  appointed 
to  specific  legacies,  a  residue  of  12,000Z.  In  the  administra- 
tion of  the  trusts  two  questions  arose,  first,  as  to  the  said  sum 
of  2000Z.,  whether  Mr.  Black  intended  that  sum,  after  Mary 
Maxwell's  dei^th,  to  vest  in  the  trustees  beneficially  and  indi- 
vidually, or  to  become  part  of  the  residue ;  and  secondly, 
whether  the  direction  as  to  the  residue  for  charitable  purposes 
was  not  void  for  uncertainty.  The  trustees,  for  the  purpose  of 
obtaining  the  opinion  of  the  Court  of  Session  on  those  ques- 
tions, instituted  a  process  of  multiplepoinding  against  the 
next  of  kin  and  other  parties  claiming  an  interest. 

The  Lord  Ordinary  (Jeffrey)  pronounced  the  following 
interlocutor :  —  Finds,  first,  that  the  fee  of  the  sum  of  2000Z., 
directed  to  be  life-rented  by  Mary  MaxweU,  belongs  to  and 
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is  vested  in  the  trustees,  not  as  individuals,  or  for  their  own 
personal  benefit,  but  as  such  trustees  only,  and  must  accord- 
ingly form  a  part  of  the  residue  of  his  (Mr.  Black's)  estate, 
to  be  disposed  of  as  such  residue  is  by  his  trust-deed  directed 
to  be  disposed  of,  after  the  determination  of  the  said  life-rent, 
and  the  payment  of  all  the  special  legacies  and  provi- 
sions. Finds,  secondly,  that  the  destination  *  of  the  *  102 
whole  of  the  said  residue  contained  in  and  expressed 
by  the  last  provision  or  declaration  of  the  said  trust-deed  is 
not  void,  either  for  uncertainty,  or  as  having  been  made 
through  error  or  ignorance  on  the  part  of  the  truster;  that 
the  trustees  are  therefore  bound  to  carry  it  into  effect,  and  to 
administer  and  apply  the  said  residue  in  conformity  to  the 
said  destination,  and  that  the  next  of  kin  of  the  truster  have 
no  title  or  interest  in  the  matter  so  long  as  the  trustees  shall 
duly  administer  as  aforesaid,  &c.  (a) 

(a)  The  Lord  Ordinary  added  his  reasons  for  the  above  interlocutor 
in  a  note,  from  which  the  subjoined  is  an  extract :  The  first  point  turns 
wholly  on  a  questio  voluntatis ;  and  it  seems  to  the  Lord  Ordinary  impos- 
sible to  suppose  that  the  truster  really  intended  to  give  2000^  to  any  indi- 
viduals who  might  happen  to  be  vested  with  the  character  of  his  ti^stees 
at  the  death  of  Mary  Maxwell.  There  is  a  full  power  in  the  deed  to 
assume  additional  trustees  at  pleasure,  and  an  instruction  to  fill  up  the 
places  of  those  who  might  die  or  be  disqualified,  while  the  direction  upon 
which  this  claim  of  the  existing  trustees  is  exclusively  vested,  is  merely 
that  they  shall  vest  the  2000/.  in  such  a  way,  as  that  the  interest  shall  be 
payable  to  Mary  Maxwell  during  her  life,  and  the  principal  to  the  said 
trustees  and  their  foresaids  (that  is,  their  successors  in  office)  at  her 
death.  The  Lord  Ordinary  cannot  entertain  a  doubt  that  it  was  to  be  so 
payable  to  them  as  trustees,  and  that  if  not  otherwise  appropriated  by 
new  codicils  or  legacies  of  the  truster,  it  must  revert  and  fall  back  into 
the  general  mass  of  the  trust  estate. 

As  to  the  objection  of  uncertainty  or  substantial  delegation  of  the 
inalienable  right  of  testing  to  third  parties,  the  Lord  Ordinary  thinks 
that  it  has  been  set  at  rest  by  the  recent  cases  of  Hill  v.  Bums,*  and 
Crichton  v.  Grierson,t  two  cases  confirmed  by  judgments  of  affirmance  in 
the  House  of  Lords.  In  Crichton 's  case  the  destination  of  the  residue 
was  quite  as  vague  and  indefinite  as  it  would  have  been  in  this  case,  if 
the  sum  had  fallen  short  of  600/. ,  but  as  it  greatly  exceeds  that  sum,  the 
Lord  Ordinary  conceives  that  the  recommendation  to  apply  it  for  behoof 
of  meritorious,  servants  in  Glasgow  is  to  be  regarded  as  a  specific  instruc- 

♦  2  Wils.  &  S.  80.  t  3  Wils.  &  S.  329. 
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From  this  second  finding  of  the  above  interlocutor, 

*  103    *  to  which  generally  the  Lords  of  the  second  division 

adhered,  the  next  of  kin  of  Mr.  Black  appealed  to  this 
House. 

Mr.  Knight  and  Mr.  Miller^  for  the  appellants.  —  In  the 
interpretation  of  the  clause  respecting  the  residue,  which  was 
very  obscurely  worded,  regard  should  be  had  to  the  other 
parts  of  the  deed,  and  to  the  whole  context.  A  bequest  "  for 
such  charitable  and  benevolent  purposes  as  the  trustees 
should  think  proper  "  was  too  indefinite  and  uncertain  to  be 
imperative  on  them.  All  the  other  bequests  for  the  various 
existing  charitable  institutions  mentioned  in  the  deed  were 
bequests  of  specific  sums  to  be  specifically  applied.  They 
were  not  left  to  the  discretion  of  the  trustees ;  whereas  the 
words  of  bequest  of  the  residue  amounted  only  to  a  mere 
recommendation,  imposing  no  obligation  on  the  trustees  to 
take  it  from  the  next  of  kin.  Words  of  recommendation 
were  never  held  in  the  law  of  Scotland  to  raise  a  trust,  and 
in  England  the  doctrine  of  implying  trusts  from  words  of 
desire  and  recommendation,  formerly  carried  to  a  length 
hardly  consistent  with  sound  policy,  (a)  has  been  greatly 
restricted  in  the  more  recent  cases.  In  Sale  v.  Moore  (6)  the 
Vice-Chancellor  (Sir  Anthony  Hart)  well  observed,  that 
^'  the  first  case  that  construed  words  of  recommendation  into 
a  command  made  a  will  for  the  testator;  the  current  of 
decisions  has,'  of  late  years,  been  against  converting  the 
legatee  into  a  trustee ; "  and  accordingly,  in  that  case  that 
learned  Judge  held  that  a  gift  of  a  residue  to  the  testator's 
wife,  he  "  recommending  to  her,  and  not  doubting  that 

*  104   she  would  consider  *  his  near  relations,"  was  not  sub- 

ject to  any  trust,  but  the  wife  took  the  residue  abso- 

tion  or  expression  of  will  on  the  part  of  the  truster,  and  in  that  view  it 
is  infinitely  more  precise  than  any  thing  that  occurred  either  in  Crich- 
ton's  or  Hill's  case,  or  indeed  in  any  of  the  earlier  cases  ;  and  on  a  point 
thus  settled  hy  authority,  it  would  be  idle  to  go  into  any  general  argu- 
ment on  the  grounds  and  reasons  of  the  decisions. 

(a)  Pow.  on  Dev.  by  Jarm.  n.  357.  (6)  1  Sim.  534. 
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lutely.  (a)  And  in  another  recent  case,  ultimately  decided  in 
this  House,  Meredith  v.  Meneage^  (V)  on  the  authority  of  which 
it  would  seem  the  decision  in  Sale  v.  Moore  proceeded,  their 
Lordships  held  that  a  gift  of  real  and  personal  estate  to  the  tes- 
tator's wife,  **  in  full  confidence,  and  with  the  finnest  persua- 
sion that  in  her  future  disposition  and  distribution  thereof  she 
would  distinguish  the  heirs  of  his  late  father  by  devising  and 
bequeathing  the  whole  of  his  said  estate  to  such  of  them  as 
she  might  think  best  deserving  of  the  preference,"  was  an 
absolute  gift  to  the  wife,  not  subject  to  any  trust  for  the 
heirs  of  the  testator. 

In  Moriee  v.  The  Bishop  of  Durham^  (<?)  a  bequest  in  trust 
for  such  objects  of  benevolence  and  liberality  as  the  trustee 
in  his  discretion  should  approve,  was  held  not  sustainable  as 
a  charitable  legacy,  but  was  a  trust  for  next  of  kin.  In  Ellis 
V.  SeJhy^  a  very  recent  case,  a  direction  by  a  testator  to 
trustees,  to  apply  his  funded  property  "  to  such  charitable  or 
other  purposes  as  they  should  think  fit,"  was  held  by  the 
Vice-Chancellor  (d)  to  be  void  for  uncertainty,  and  that 
decision  was  affirmed  by  the  Lord  Chancellor  (e) ;  and  the 
fund  so  given  fell  into  the  residue ;  and  to  the  same  effect 
was  another  case,  still  more  recent,  decided  by  one  of  their 
Lordships  at  the  RoUs.     Williams  v.  Kershaw,  (jg) 

The  Scotch  cases  of  Hill  v.  Bums,  and  Crichton  v.  GMer- 
son,  referred  to  in  the  Lord  Ordinary's  judgment,  were  not 
strictly  applicable  to  the  present  case,  the  bequest  in 
those  cases  being  to  established  institutions,  *  having  *  105 
perfect  machinery  for  managing  them,  or  to  such  per- 
sons and  charities  as  could  be  easily  pointed  out.  The 
testator,  in  this  case,  did  not  provide  any  permanent  machin- 
ery for  the  administration  of  his  intended  charity.  There  is 
no  person  or  body  of  persons  in  existence,  that  could  enforce 
the  trustees  to  apply  this  fund  for  their  benefit,  and,  under 
those  general  words,  the  bequest  failed  for  uncertainty.  At 
all  events,  if  this  should  be  held  to  be  a  trust  which  ought  to 
be  enforced,  only  6001.  of  the  residue  could  be  applied  to  it, 

(a)  1  Sim.  450.  (b)  Id.  542. 

(c)  9  Ves.  399.  (d)  7  Sim.  352. 

(e)  1  My.  &  Cr.  286.  (g)  Vide  infra,  p.  111. 
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that  being  the  utmost  that  the  disponer  appointed  for  the 
charity. 

Sir  William  Follett  and  Mr.  AuBtiuj  for  the  respondents, 
relied  on  the  cases  of  JSiU  v.  Bums^  and  Crichtan  y.  Orier- 
«on,  referred  to  in  the  Lord  Ordinary's  judgment,  and  on 
the  case  of  Murdoch  y.  The  Magistrates  of  Crlasgow.  (a)  The 
words  of  bequest  did  not  limit  the  sum  to  600Z.,  but  if  the 
same  should  amount  to  6002.  or  upwards,  the  testator  recom- 
mended the  trustees  and  their  foresaids,  that  is,  their  succes- 
sors and  survivors,  to  vest  the  same  by  deed  in  themselves, 
and  apply  the  proceeds,  in  yearly  payments,  to  faithful 
domestic  servants  in  Glasgow,  &c.  The  residue  having 
exceeded  6002.,  it  was  not  necessary  to  consider  the  words  of 
recommendation  of  the  application  of  the  residue  if  it  should 
fall  under  6002.  The  trust  was  completely  established,  and 
the  trustees  were  constituted,  by  the  very  words,  proper 
instruments  for  its  administration.  The  English  cases 
referred  to  were  not  at  all  inconsistent  with  the  trust  in  this 
case,  and  in  two  of  them,  Meredith  v.  Serieage  and  JEllis  v. 
Selbg^  it  ought  to  have  been  mentioned  that  the  words 

*  106    ^^  unfettered  *  and  unlimited,"  accompanied  the  gift 

to  the  testator's  widow,  in  the  former,  and  the  words 
"  without  being  accoimtable  to  any  person,"  were  added  to 
the  direction  to  the  trustees  in  the  latter  case. 

Lord  Bboughah,  after  stating  that  the  questions  for  con- 
sideration arose  on  a  trust  disposition  and  settlement,  being 
in  the  nature  of  an  instriunent  mortis  causd^  to  operate 
subsequently  to  the  disponer's  death,  and  after  reading  those 
parts  of  the  instrument  respecting  the  bequest  of  the  20002. 
and  of  the  residue  as  above  cited,  proceeded  as  follows: 
Upon  the  first  part  it  has  been  contended  that  the  sum  of 
20002.,  the  interest  of  which  was  given  to  Mary  Maxwell  for 
life,  and  to  the  trustees  at  her  death,  did  not  sink  into  the 
general  residue  of  the  trust,  but  was  given  to  the  trustees 
beneficially  and  for  trouble.  It  did  not,  however,  seem  pos- 
sible to  maintain  that  proposition.  The  clause  came  within 
(a)  6  Shaw  &  D.  186. 
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the  general  words,  creating  a  trust ;  the  words  were,  '^  but 
in  trust  always  for  the  ends,  uses,  and  purposes  after  men- 
tioned." The  sum  was  given  to  them  by  the  name  of  trus* 
tees  ;  it  was  also  given  to  their  foresaids,  that  is,  to  the  new 
trustees,  to  be  assumed  by  them,  and  of  whom  the  maker  of 
the  deed  knew  nothing.  To  hold  it  to  be  a  gift  for  trouble 
would  be  doing  violence  to  the  whole  tenor  of  the  instru- 
ment, and  nothing  but  express  words  or  plain  implication 
could  take  it  out  of  the  general  trust  fund.  No  reliance, 
indeed,  was  placed  upon  this  point  at  the  bar,  and  had  there 
been  nothing  more  in  the  case,  I  should  not  have  detained 
your  Lordships  with  any  observations.  But  two  other  ques- 
tions have  been  made,  and  on  those  the  argument  has  mainly 
turned ;  first,  whether  or  not  there  is  a  trust  consti- 
tuted by  the  *  deed  so  as  to  enable  the  application  of  *  107 
the  fund  to  be  effected  according  to  the  maker's  inten- 
tion, supposing  that  to  be  sufficiently  certain,  and  that  it  is 
such  an  intention  as  can  be  supported ;  and  secondly,  whether 
or  not  the  intention  is  sufficiently  certain  and  can  be  sup- 
ported. 

Upon  the  first  question,  there  seems  no  reasonable  ground 
of  doubt.  It  might  be  enough  to  look  at  the  part  of  the 
deed  immediately  following  the  charitable  gift,  providing 
that  the  trustees  named  shall  execute  the  conveyances  to 
those  whom  they  are  empowered  to  assume  into  the  trust, 
with  the  same  powers  and  for  the  purposes  therein  written. 
Now,  among  these,  is  that  of  assuming  others  to  fill  up  the 
vacancies  by  death  or  declining  to  act ;  and  though  the  trus- 
tees are  only  empowered  to  assume  on  vacancies,  that  is  quite 
sufficient  for  continuing  the  trust,  and  would  make  it  their 
duty  to  continue  it,  even  if  they  altogether  declined  them- 
selves. But  there  is  a  sufficient  power  in  the  Court  of 
Session  to  provide  for  continuing  the  trust  in  a  case  of  this 
description,  had  there  been  no  such  clause.  It  is  unnecessaiy 
to  inquire,  what  power  the  Court  has  or  what  it  is  in  the 
habit  of  exercising  in  the  case  of  private  trusts  becoming 
defective  by  death  or  non-acceptance,  although  the  cases  of 
Busby ^  (a)  of  Christicj  (b)  and  still  more  precisely  that  of 
(a)  2  Shaw  &  D.  176.  (6)  6  Shaw  &  D.  298. 
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Moir^  (a)  cases  so  late  as  1823,  1826,  and  1827,  appear  to 
leave  no  doubt,  that  in  one  way  or  another  the  Court  will 
prevent  the  failure  of  a  testator's  or  a  disponer's  intention  for 
want  of  trustees.  And  to  this  proposition,  of  course  those 
cases  are  no  kind  of  exception,  in  which  the  Court  refused  to 
interfere,  where  the  property  was  given  to  the  heir  or 

*  108    *  other  person  upon  the  trustees  dying  or  refusing  to 

act,  as  Macdowall  v.  Macdowall^  (5)  a  case  that  came 
precisely  within  the  principle  which  ought  to  govern  the 
exercise  of  the  power  of  supplying  a  trust,  that  if  a  trustee 
dies  or  refuses  the  trust,  where  it  is  quite  clear  that  the  inten- 
tion of  the  testator  was  that,  in  such  an  event,  the  heir 
should  take  the  estate  discharged  from  any  trust,  the  Court 
would  not  be  fulfilling  the  intention  of  the  maker  of  the  deed, 
but  acting  contrary  to  his  intention,  if  it  supplied  a  trustee ; 
for  that  is  the  very  event  provided  for,  the  gift  going  over 
and  the  trust  ceasing.  I  apprehend  (though  it  is  unnecessary 
to  dispose  of  that  question)  that  this  gift  cannot  be  consid- 
ered as  being  in  the  predicament  in  which  it  was  contended 
at  the  bar  it  was,  namely,  that  though  there  is  a  most  dis- 
tinct constitution  of  a  trust,  yet  no  mention  being  made  of 
heirs,  executors,  and  administrators,  if  one  of  the  trustees 
refused  to  act,  so  that  the  quorum  no  longer  existed,  or  if 
they  all  refused  to  act,  or  all  died,  the  Court  had  no  power 
to  give  effect  to  the  testator's  intention,  an  argument  which 
would  require  a  much  stronger  case  to  support  it  than  any 
produced  at  the  bar.  But  it  is  unnecessary  to  enter  upon 
that  consideration,  for  in  the  present  case  there  is  no  question 
whatever  arising  on  it.  The  case  of  Macdowall  v.  Macdowall 
clearly  shows,  without  deciding  how  the  Court  would  act  in 
the  case  of  a  private  trust,  that  without  any  doubt  the  Court 
"  will  interpose,"  as  it  is  there  said,  "  where  no  person  has  any 
immediate  interest  in  the  management,"  and  estates  destined 
to  charitable  uses  are  expressly  given  as  an  instance.  On 
this  point,  I  have  rather  referred  to  the  cases,  and  espe- 
cially the  more  recent  ones,  than  even  to  the  highly 
♦109  ♦respectable  authority  of  Mr.  Erskine  in  the  third 
Book  of  his  Institutes,  because  certainly  in  former 
(a)   4  Shaw  &  D.  801.  (6)  Morrison,  7453. 
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times  the  Court  of  Session  was  used  to  go  further  in  supplying 
defects  in  trusts  than  its  later  practice  appears  to  warrant. 

Then,  my  Lords,  as  to  the  second  question.  Is  this  gift 
validly  given  to  charitable  uses?  The  maker  of  the  deed 
first  says  that  the  residue  shall  be  applied  by  the  trustees  to 
such  benevolent  and  charitable  purposes  as  they  may  think 
proper.  Suppose  we  read  "and"  "or,"  the  authorities  in 
the  Scotch  law  do  not  entitle  us  to  hold  that  this  is  so 
uncertain  as  to  be  void.  In  JEKll  v.  Bums^  decided  by  this 
House,  the  fund  was  to  be  distributed  among  institutions 
established  or  to  be  established  in  Glasgow  or  its  neighbour- 
hood "for  charitable  and  benevolent  purposes,"  the  same 
words;  this  was  held  suflSciently  certain  by  the  Court  of 
Session,  and  their  judgment  was  affirmed  by  your  Lordships. 
Indeed,  the  distinction  between  charitable  and  benevolent 
uses  was  not  taken  in  that  case,  and  there  appears  nothing 
in  the  authorities  on  this  subject  which  should  lead  us  to 
suppose  that  the  Scotch  law  has  ever  given  the  technical 
meaning  to  the  word  "  charity  "  or  "  charitable,"  which  our 
English  law  has  given  since  the  statute  of  Elizabeth.  It  is 
true  that  in  Hill  v.  BumSy  institutions  in  or  near  Glasgow 
are  named,  but  I  am  now  citing  the  case  on  the  use  of  the. 
word  "  benevolent "  only.  For  that  nothing  can  turn  upon 
the  generality  of  the  words  in  the  present  case,  namely, 
"  charitable  purposes,"  if  the  addition  of  benevolent  does  not 
vitiate  the  gift,  appears  clear  from  the  latest  decision  of  this 
House,  that  in  Crickton  Y.Q-rierson^  where  it  was  held,  after  a 
careful  consideration  of  all  the  authorities  by  the  noble  and 
lear.ied  Lord  who  then  presided,  that  a  gift  to  trus- 
tees *  to  be  applied  to  such  charitable  purposes  as  they  *  110 
shall  think  fit,  is  good  by  the  law  of  Scotland.  The 
addition  in  that  case  of  bequests  to  friends  and  relations  was 
much  relied  on  in  the  argument  at  the  bar,  and  in  the  printed 
cases,  but  it  does  not  form  the  ground  of  the  decision.  My 
noble  and  learned  friend.  Lord  Ltndhurst,  expressly  held 
that  charitable  purposes  would  be  sufficient  by  the  law  of 
England,  and  that  the  Scotch  law  is  less  strict  than  ours  in 
this  respect,  of  which,  indeed,  there  can  be  no  doubt. 

I  do  not,  however,  think  that  the  case  rests  here.     There 
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follows,  after  the  general  gift,  a  recommendation  of  a  specific 
distribution,  namely,  yearly  payments  to  fedthful  domestic 
servants  settled  in  Glasgow  and  its  neighbourhood,  who  can 
produce  testimonials  of  good  conduct  from  their  masters  after 
ten  years'  service,  and  no  one  to  receive  more  than  lOL  a 
year,  how  much  less  being  in  the  discretion  of  the  trustees. 
There  are  several  gifts  in  the  cases  referred  to,  which  have 
been  supported  by  the  Court  below  as  well  as  by  this  House, 
though  considerably  less  precise  and  definite  than  this.  Nor 
does  the  word  "  recommend  "  indicate  here  a  mere  suggestion 
or  advice.  It  must  be  taken  as  imperative.  The  disponer 
first,  it  is  true,  gives  the  trustees  a  full  discretion,  but  he 
then  proceeds  to  specify  and  provide  for  two  events,  the  one 
that  of  the  residue  exceeding  600!.,  and  the  other  that  of  its 
falling  below  600Z.  In  the  former  event  he  specifies,  under 
the  form  of  recommending,  the  support  of  old  servants ;  in 
the  latter  event  he  leaves  the  trustees  to  distribute  to  such 
charitable  or  benevolent  purposes  as  they  may  think  proper. 
Supposing,  therefore,  that  any  doubt  could  have  arisen 
whether  "  recommend  "  was  imperative  or  not,  had  it  merely 
followed  the  first  general  words  (though  I  do  not  at 

♦  111    all  *  think  it  would  in  that  case  have  been  otherwise 

than  imperative),  the  addition  of  the  third  clause 
removes  all  doubt,  and  shows  that  the  discretion  only  is 
vested  where  the  sum  falls  short  of  600Z.  That  there  can 
be  no  difficulty  in  superintending  the  administration  of  this 
fund,  I  take  it  to  be  quite  clear.  The  cases  referred  to 
before,  and  also  the  case  of  Cowan^s  Hospital^  (a)  prove 
incontestably  that  persons  having  an  interest  in  a  charity 
are  entitled  to  put  the  powers  of  the  Court  in  motion  with 
respect  to  its  management,  and  I  take  it  to  be  equally  clear 
that  the  next  of  kin  of  the  founder  may  pursue  the  same 
course. 

The  decree  appealed  from  must,  therefore,  be  affirmed; 
but  as  whatever  doubt  may  be  thought  to  exist  in  the  case 
has  bqen  occasioned  by  the  terms  of  the  deed,  and  more 
especially  considering  that  this  is  a  case  of  a  fund  given  to  a 
charity  by  a  person  who  appears  not  to  have  been  at  all  sure, 
(a)  4  Shaw  &  D.  276. 
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—  probably  who  did  not  suppose  that  it  would  turn  out  to  be 
any  thing  like  so  considerable  as  it  has  done,  for  he  speaks  of 
its  exceeding  600?.,  or  falling  short  of  600Z.,  and  it  turned  out 
to  be  12,000/.,  —  I  am  of  opinion  that  the  whole  of  all  par- 
ties' costs,  both  below  and  here,  should  be  borne  by  the 
estate. 


AT  THE  ROLLS. 
1835. 

Williams  «.  Eebshaw.^ 


A  direction  by  a  testator  to  his  trustees  to  apply  the  residue  of  his  per- 
sonal estate  to  and  for  such  benevolent,  charitable,  and  religious  pur- 
poses as  they  in  their  discretion  should  think  most  advantageous  and 
beneficial,  and  for  no  other  use,  intent,  or  purpose,  Htldf  void  for  un- 
oertainty.' 

July  13,  and  December  11. 

William  Buswell,  by  his  will,  devised  certain  freehold 
estates  to  trustees  to  sell,  and  directed  them  to  carry 
the  *  proceeds  of  the  sale,  together  with  the  proceeds    *  112 
of  other  property  in  the  will  mentioned,  to  the  fund  of 
his  personal  estate,  for  the  purposes  of  the  will.     The  testa- 

»  S.  C.  reported  by  Mr.  Beavan,  6  L.  J.  (N.  S.)  Ch.  86. 

'  In  Perry  Trusts,  §  712,  the  learned  author,  in  his  able  and  exhaustive 
treatment  of  the  subject  of  '*  Trusts  for  charitable  purposes,"  referring 
to  the  criticisms  upon  Williams  v.  Kershaw,  says,  **  The  principal  objec- 
tion to  the  decision  is,  that  the  word  *  benevolent,'  in  the  connection  in 
which  it  was  used,  signified  '  charitable  ; '  that  upon  the  most  approved 
rules  of  interpretation  applied  to  charitable  bequests,  the  word  should 
have  had  its  meaning  fixed  by  the  context ;  and  that,  taking  all  together, 
a  good  charitable  use  was  intended,  and  not  a  general,  liberal,  or  benev- 
olent use."  See  the  remarks  of  Mr.  Boyle  upon  this  case  in  his  Treatise 
on  Charities,  pp.  286  et  seq.;  and  Mr.  Justice  Gray,  in  Saltonstall  v, 
Sanders,  11  Allen,  463,  466,  467.  See  also  Hill  Trustees  (3d  Am.  ed.) 
[132],  [133],  196-190  and  notes  ;  Ellis  v.  Selby,  7  Sim.  352  ;  a.  c.  1  My. 
ft  Cr.  286  ;  1  Jazman  Wills  (3d  £ng.  ed.)  195  et  teq. 
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tor  then  gave  pecuniary  legacies  to  several  charitable  and 
religious  bodies,  including  the  Bristol  Education  Society, 
the  Baptist  Missionary  Society,  &c.  He  then  gave  all  his 
personal  estate  to  his  trustees  to  pay  his  debts  and  legacies 
before  given,  and  as  to  the  residue,  he  gave  several  sums 
thereof  in  legacies  to  individuals,  and  for  various  purposes, 
and  then  proceeded  thus :  "  And  as  to  the  surplus  and  ulti- 
mate residue  of  my  residuary  personal  estate,  upon  trust, 
that  they  the  said  J.  Kershaw,  E.  Leader,  and  E.  Nicholson, 
and  the  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  shall  and  do  place  out  and  invest  the  same 
in  the  public  fimds,  or  upon  real  or  government  securities  in 
England,  and  from  time  to  time  transpose,  alter  and  vary 
such  securities  as  they  or  he  in  their  or  his  discretion  shall 
think  fit,  and  do  and  shall  stand  possessed  thereof,  and  of  the 
securities  whereon  the  same  shall  be  placed  out  and  invested, 
and  the  interest  and  dividends  thereof,  in  trust,  out  of  the 
said  interest  and  dividends  to  pay  imto  B.  S.  the  weekly  sum 
of  nine  shillings  ;  and  I  direct  my  said  trustees  from  time  to 
time,  to  apply  the  residue  of  the  said  dividends,  interest  and 
annual  produce  to  and  for  such  benevolent,  charitable,  and 
religious  purposes,  as  they  in  their  discretion  shall  think  most 
advantageous  and  beneficial,  and  to  and  for  no  other  use, 
trust,  interest,  or  purpose  whatsoever." 

In  a  suit  for  the  administration  of  the  testator's  estate,  one 
question  was,  whether  this  bequest  of  the  ultimate  residue 
was  void  for  uncertainty,  and  it  was  argued  by  several 
coimsel. 

The  Master  of  the  Rolls,  after  taking  time  to  consider  that 
and  other  questions  in  the  cause,  gave  his  judgment  on  the 
point  to  this  effect :  As  to  the  first  question,  the  first  matter 
to  be  inquired  into,  is  what  the  testator  meant  by  those 
expressions.  He  had  before  given  legacies  for  education,  for 
the  Baptist  Missionary  Society,  for  the  poor  generally,  for 
dissenting  ministers,  and  for  a  village  school,  which  bequests 

included,  in  the  ordinary  acceptation  of  the  terms, 
*  113    objects  benevolent,  *  charitable,  and  religious.    It  was 

argued,  in  order  to  prove  the  gift  to  be  good,  that  the 
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terms  must  be  taken  conjointly ;  if  so,  every  application  must 
be  to  a  religious  purpose,  which  would,  no  doubt,  be  benevo- 
lent, and,  in  a  legal  sense,  charitable ;  but  the  question  is, 
did  the  testator  so  consider  it?  Did  he  mean  that  there 
should  be  no  application  of  any  part  of  the  residuary  fund 
except  to  religious  purposes  ?  Such  does  not  appear  to  me  to 
be  his  intention ;  he  intended  to  reaitrain  the  discretion  of  the 
trustees,  only  within  the  limits  of  what  was  benevolent,  or 
charitable,  or  religious.  If  this  be  the  right  construction, 
then  the  question  is,  what  the  decisions  have  ascertained  to 
be  the  rule  on  this  subject.  The  Master  of  the  Rolls,  after 
referring  with  approbation  to  the  doctrine  laid  down  by  Lord 
Eldon,  in  Morice  v.  The  Bishop  of  Durham^  (a)  by  Sir  Wil- 
liam Grant,  in  that  case,  and  in  James  v.  Allen^(b^  and 
Waldo  V.  Caley,  (<?)  by  Sir  Thomas  Plumer,  in  Ommany  v. 
Butcher^  (d)  and  by  Sir  John  Leach,  in  Vezeyy,  Lainson^  (e) 
but  more  particularly  relying  on  the  two  first,  and  on  Ommany 
V.  Butcher^  said,  he  was  of  opinion  that  these  gifts  could  not 
take  effect,  and  the  ultimate  residue  was  undisposed  of. 

(a)  10  Ves.  521.  (6)  3  Meriv.  17. 

(c)  16  Ves.  206.  (d)  Turn.  &  R.  260. 

(e)  1  Sim.  &  Sta.  69. 
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•114  ♦APPEAL 

FROM  THB  COURT  OF  CHANCERY. 


EVANS  AND  Others  v.  HELLIER. 

1837. 

Richard  Evans  and  Others Appellantf.^ 

Thomas  Shaw  Heluer Respondent. 

Accumidation.    Devise, 

A  testator  devised  his  freehold  and  copyhold  estates,  charged  ^th  annu- 
ities for  his  sons  and  daughter,  upon  trust,  to  invest  and  accumulate 
the  surplus  produce  thereof  for  the  benefit  of  his  grandchildrien,  until 
the  youngest  should  attain  twenty-one,  when  the  accumulations  were 
to  be  divided  among  such  of  them  as  should  be  then  living  ;  and  he 
directed  that  in  case  any  of  his  sons  and  daughter  should  be  living 
after  the  youngest  of  his  grandchildren  should  have  attained  twenty- 
one,  the  residue  of  the  said  rents  and  profits  should  be  further  accu- 
mulated, and  such  accumulation  divided  among  his  grandchildren, 
who  should  be  living  at  the  death  of  the  survivor  of  his  sons  and 
daughter  ;  and  charged,  as  aforesaid,  he  directed  that  after  the  death 
of  such  survivor  his  said  estates  should  stand  charged  for  twenty  years 
with  the  payment  of  two-third  parts  of  the  clear  produce  of  them,  in 
equal  proportions  of  so  much  money  as  would  in  fifteen  years  make 
80,000/.,  which  sum,  with  the  interest  thereof,  he  directed  should  be 
equally  divided  among  all  his  grandchildren  who  should  live  to  attain 
the  age  of  twenty-one,  their  executors,  or  administrators.  The  testa- 
tor died  in  1812,  leaving  ten  grandchildren,  nine  of  them  children  of 
one  of  the  annuitants.  All  of  them  lived  to  attain  twenty-one,  the 
youngest  having  attained  that  age  in  1830.  The  last  survivor  of  the 
testator's  sons  and  daughter  died  in  1831. 

Heldj  that  the  charge  of  two-thirds  of  the  produce  of  the  estates 

*  115        was  a  provision  for  accumulation,  within  the  Act  *  39  and  40 
Geo.  3,  c.  98,  and  therefore  void,  so  far  as  it  extended  to  any 
period  after  the  expiration  of  twenty-one  years  from  the  testator's 
death.* 

>  See  Cadell  v.  Palmer,  1  CI.  &  Fm.  372,  note  (2)  and  cases  cited ; 
Barrington  v.  Liddell,  2  DeG.,  M.  &  G.  (Am.  ed.)  480  and  cases  in  note 
(2) ;  Tench  v.  Cheese,  6  DeG. ,  M.  &  G.  (Am.  ed.)  453  and  cases  in  note 
(1)  ;  Odell  V.  OdeU,  10  Allen,  1  ;  1  Jarman  Wills  (3d  Eng.  ed.)  293  ; 
Mathews  v.  Keble,  L.  R.  4  £q.  467  ;  Morgan  v.  Morgan,  15  Jur.  321. 
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June  12, 13.     July  17, 

The  Rev.  Thomas  Shaw  Hellier,  clerk,  by  his  will,  dated 
the  4th  of  July,  1812,  devised  all  his  freehold  and  copyhold 
estates  to  trustees,  upon  trust,  to  pay  out  of  the  rents  and 
profits  thereof  to  his  son,  James  Shaw,  400?.  a  year  during 
his  life;  to  his  son  Theophilus  Shaw,  1001.  a  year  during 
his  life,  and  to  his  daughter  Maiy,  the  wife  of  the  Rev. 
Richard  Yates,  1001.  a  year  during  her  life,  for  her  separate 
use ;  and  he  declared  that  no  legatee  therein  mentioned,  who 
should  become  entitled  to  any  annual  payment  by  virtue  of 
his  will,  or  of  the  accumulations  therein  mentioned,  should 
receive  or  be  paid  the  same  or  any  part  thereof  by  anticipa- 
tion, and  he  directed  that  if  any  person  or  persons  who 
should  become  so  entitled  to  any  beneficial  interest  under 
his  will,  should  at  any  time  sell,  mortgage,  or  assign  their, 
his,  or  her  estate  or  interest,  or  any  part  thereof,  before  the 
same  should  become  due  and  payable,  every  such  sale,  mort- 
gage, or  assignment  should  be  null  and  void.  After  other 
directions,  the  testator  proceeded  as  follows : 

"  I  will  and  direct  that  my  said  trustees,  and  the  survivors 
of  them,  his  heirs  and  assigns,  shall  from  time  to  time  lay 
out  and  invest  the  surplus  of  the  said  rents  and  profits,  and 
also  the  profits  of  the  coal  mines  and  ironstone  at  Nether- 
ton  and  elsewhere,  and  the  dividends,  interest,  and  produce 
thereof,  in  government  or  on  real  securities,  in  their  or  his 
own  names  or  name,  in  order  that  the  same  may  accumulate 
for  the  benefit  of  my  grandchildren  now  born  and  at  school, 
or  resident  at  my  house  called  Woodhouse,  in  the  parish 
of  Womboum,  and  who  bear  the  several  *  names  of  *  116 
Elizabeth  Shaw,  Parthenia  Shaw,  Mary  Shaw,  Thomas 
Shaw,  Ann  Shaw,  Sarah  Shaw,  James  Shaw,  Samuel  Shaw, 
and  Emma  Shaw,  and  Thomas  Shaw,  now  resident  with  his 
mother  at  Oxford,  or  at  any  time  hereafter  to  be  born,  until 
the  youngest  grandchild  shall  attain  his  or  her  age  of  twenty- 
one  years ;  at  which  time  I  will  and  direct  that  my  said 
trustees  or  trustee  for  the  time  being  do  and  shall  divide  and 
pay  to  and  among  aU  such  of  the  said  children,  my  said  grand- 
children, as  shall  then  be  living,  the  said  accumulations,  in 
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equal  shares  and  proportions ;  and  in  ease  any  or  either  of 
mj  said  sons  and  daughter  shall  happen  to  die  before  the 
time  that  my  youngest  grandchild  shall  attain  his  or  her  age 
of  twenty-one  years,  leaving  any  child  or  children,  then  I 
will  and  direct  that  a  like  annual  sum  as  the  parent  of  such 
child  would  be  entitled  to  receive,  had  he  or  she  been  living, 
shall  be  applied  and  paid  by  my  said  trustees  or  trustee  for 
the  time  being  for  and  towards  the  maintenance  and  educa^ 
tion  of  such  respective  children  or  child,  in  equal  shares  and 
proportions ;  and  if  but  one  such  child,  then  the  whole  of 
each  parent's  annual  sum  to  and  for  the  use  of  such  child ; 
and  if  either  of  them  my  said  sons  or  daughter  happen  to 
die  without  leaving  any  children  or  child  him  or  her  surviv- 
ing, then  the  annual  sum  hereby  directed  to  be  paid  to  him 
or  her  shall  become  and  be  a  part  of  the  said  accmnulations ; 
and  I  wiU  and  direct  that  such  said  annual  sum  shall  be  paid 
to  the  respective  children  or  child  of  such  of  them  my  said 
sons  or  daughter  as  may  happen  to  die  in  the  lifetime  of  the 
survivors  of  them  my  said  sons  and  daughter,  until  the 
decease  of  my  said  sons  and  daughter. 

*^And  I   will  and  direct  that  the  residue   of  the  said 
rents  and  profits  of  my  said  estates  shall  be  further 

♦  117    *  accumulated,  in  case  any  of  them  my  said  sons  or 

daughter  shall  happen  to  be  living  after  the  youngest 
of  my  grandchildren  shall  have  attained  his  or  her  age  of 
twenty-one  years;  and  that  such  last  mentioned  accumula- 
tion shall  be  divided  and  paid  to  such  and  every  of  my  grand- 
children which  shall  be  living  at  the  death  of  the  survivor 
of  them  my  said  sons  and  daughter,  in  equal  shares  and  pro- 
portions ;  and  if  but  one  such  grandchild,  then  the  whole  of 
such  last  mentioned  accumulations  shall  be  paid  to  such  only 
grandchild,  his  or  her  executors,  administrators,  or  assigns." 

(The  testator  then  gave  a  power  to  the  trustees  to  grant 
leases,  and  afterwards  proceeded  in  the  following  words, 
which  give  rise  to  the  present  appeal:) 

"  And  I  do  hereby  (subject  and  chargeable  as  aforesaid) 
will  and  direct  that,  from  and  immediately  after  the  decease 
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of  the  survivor  of  them  my  said  sons  and  daughter,  the  whole 
of  my  said  freehold  and  copyhold  estates  shall  stand  and  be 
charged  for  twenty  years  with  the  payment  of  two-third  parts 
of  the  clear  produce  of  my  said  freehold  and  copyhold  estates, 
in  equal  shares  and  proportions  of  so  much  money  as  will  in 
fifteen  years  make  in  the  whole  30,000Z. ;  and  which  said  sum, 
with  the  interest  and  produce  thereof,  I  wiU  and  direct  shall 
be  equally  divided  between  and  among  all  my  grandchildren 
who  shall  live  to  attain  the  said  age  of  twenty-one  years, 
their  executors  or  administrators,  in  equal  shares  and  pro- 
portions ;  and  if  there  shall  happen  to  be  but  one  such  younger 
grandchild,  then  the  whole  of  the  said  sum  shall  be  paid  to 
such  one  younger  grandchild." 

And,  charged  and  chargeable  as  aforesaid,  the  testator  de- 
vised all  his  freehold  and  copyhold  estates  to  the  respon- 
dent Thomas,  the  eldest  son  of  his  (the  testator's)  *  said    *  118 
son  James,  and  the  heirs  of  his  body,  with  remainders 
over. 

The  testator,  by  a  codicil  dated  the  7th  of  July,  1812, 
directed  that  the  whole  of  the  legacies  and  accumulations 
by  his  will  given  to  the  female  children  of  his  said  sons  and 
daughter,  should  be  for  their  respective  separate  use;  and 
in  case  of  the  death  of  any  of  his  legatees,  before  becoming 
entitled  to  receive  his  or  her  legacy,  leaving  lawful  children 
or  a  child  surviving,  then  he  directed  that  such  deceased 
legatee's  share  and  all  accumulations,  benefit,  and  advan- 
tage thereof,  should  be  paid  to  the  children  or  child  of  such 
deceased  legatee.  And  he  gave  all  the  residue  of  his  personal 
estate  to  the  trustees  and  executors,  in  trust,  to  apply  the 
same  in  payment  of  his  debts,  and  of  the  accumulations  of 
the  fund  mentioned  in  his  will. 

The  testator  died  on  the  10th  of  July,  1812,  leaving  the 
two  sons  and  daughter  mentioned  in  his  wiU,  his  only  chil- 
dren; and  also  the  ten  grandchildren  therein  named,  nine 
of  whom  were  the  children  of  his  son,  James  Shaw  (who 
afterwards  took  the  additional  name  of  Hellier),  and  the 
tenth  was  the  child  of  another  son,  who  was  dead  when  the 
will  was  made.    No  grandchild  was  born  after  the  date  of 
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the  will.  In  July,  1814,  the  origmal  bill  in  this  cause  was 
filed  by  Elizabeth  Shaw,  the  eldest  grandchild,  who  had 
attained  her  age  of  twenty-one  at  the  date  of  the  will,  and 
by  the  other  eight  children  of  James  Shaw,  then  all  infants, 
by  Theophilus  Shaw,  their  uncle  and  next  friend,  and  by  the 
said  Theophilus  Shaw  and  Mrs.  Yates  and  her  husband, 
against  the  trustees  and  executors  (the  father  of  the  infant 
plaintiffs  being  one  of  them),  and  against  the  said  Thomas 
Shaw,  son  of  the  testator's  deceased  son.     Several  bills  of 

revivor  and  supplement  were  afterwards  filed  in  con- 
*119    sequence   *of   the  deaths  and  marriages  of  parties. 

The  ten  grandchildren  lived  to  attain  their  ages  of 
twenty-one,  the  youngest  of  them  having  attained  that  age 
on  the  31st  of  August,  1830,  whereupon  the  accumulations 
directed  by  the  first  above-cited  clause  of  the  will  became 
distributable.  Upon  the  death  of  Mrs.  Yates,  the  last  sur- 
viving child  of  the  testator,  in  September,  1831,  a  question 
arose  for  the  first  time,  as  to  the  legal  operation  of  the  third 
clause.  The  Vice-Chancellor,  by  a  decree  made  on  further 
directions,  and  bearing  date  the  2d  of  June,  1832,  declared, 
among  other  things,  that  the  gift  of  30,000Z.  in  that  clause 
mentioned,  was  a  valid  charge  on  the  estates  and  premises 
comprised  in  the  will,  and  that  the  grandchildren  of  the  tes- 
tator who  lived  to  attain  their  respective  ages  of  twenty-one 
years,  were  entitled  to  the  said  sum  of  30,000Z.,  to  be  raised 
in  twenty  years,  to  be  computed  from  the  day  of  the  death 
of  Mrs.  Yates,  out  of  the  two-third  parts  of  the  rents  and 
profits  of  the  freehold  and  copyhold  estates,  in  equal  shares 
and  proportions,  by  annual  payments  of  1500Z.,  to  be  de- 
ducted out  of  the  rents  and  profits  of  the  said  estates. 

From  that  part  of  his  Honor's  decree  the  present  respon- 
dent, who  is  the  devisee  of  the  estates,  appealed  to  the  Lord 
Chancellor.  Lord  Brougham,  who  then  held  the  Great  Seal, 
heard  the  appeal,  and  it  was  afterwards  reheard  by  the  lords 
commissioners,  who,  by  a  decree  bearing  date  the  27th  of 
February,  1836,  reversed  the  Vice-Chancellor's  decree,  and 
declared  that  the  devise  contained  in  the  will  of  the  testator, 
by  which  he  directed  that,  immediately  after  the  decease  of 
the  Survivor  of  his  sons  and  daughter,  the  whole  of  his  free- 
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hold  and  copyhold  estates  should  stand  charged  for  twenty 
years  with  the  payment  of  two-third  parts  of  their 
clear  produce,  in  equal  proportions,  *  of  so  much  money  •  120 
as  would  in  fifteen  years  make  80,000Z.,  was  null  and 
void,  as  far  as  the  same  extended  to  any  period  after  the 
expiration  of  twenty-one  years  from  the  death  of  the  testator ; 
but  that  the  same  was  good  from  the  period  which  elapsed 
between  the  death  of  the  survivor  of  the  testator's  sons  and 
daughter  and  the  expiration  of  such  period  of  twenty-one 
years.  And  it  appearing  that  the  period  of  twenty-one  years 
from  the  death  of  the  testator  expired  on  the  10th  of  July, 
1833,  their  Lordships  declared,  that  his  several  grandchildren, 
who  lived  to  attain  their  respective  ages  of  twenty-one,  were 
entitled  to  such  proportion  of  3O,000Z.  out  of  the  clear  pro- 
duce of  the  said  estates  as,  supposing  that  sum  to  have  been 
raised  out  of  two-third  parts  of  such  clear  produce  in  fifteen 
years,  would  be  the  proportion  to  be  raised  in  the  period 
between  the  18th  of  September,  1831,  the  time  of  the  death 
of  Mary  Yates,  and  the  10th  of  July,  1838,  the  time  of  the 
expiration  of  the  twenty-one  years  from  the  death  of  the 
testator,  &c.  (a) 

The  present  appeal  is  against  that  decree.  The  appel- 
lants are  the  testator's  surviving  grandchildren  (except  the 
respondent),  and  the  husbands  of  some  of  them,  and  the  son 
of  one  who  is  dead. 

Mr.  Knight  and  Mr.  Wigram  QMr.  Bethel  was  with  them), 
for  the  appellants.  —  The  gift  of  30,000Z.,  in  the  third  clause 
of  the  will,  was  a  valid  charge  upon  the  testator's  freehold 
and  copyhold  estates,  and  not  a  trust  or  direction  for  accu- 
mulation within  the  Act  of  39   &  40   Geo.  3.  c.  98.  (6) 

(a)  The  case  before  the  lorcb  commisflioners  is  reported,  1  My.  &  C. 
135,  by  the  name  of  Shaw  o.  Rhodes. 

(6)  By  the  first  section  it  is  enacted,  *'  That  no  person  or  persons 
shall,  after  the  passing  of  this  Act,  by  any  deed  or  deeds,  surrender  or 
surrenders,  will,  codicil,  or  otherwise  soever,  settle  or  dispose  of  any  real 
or  personal  property,  so  and  in  such  manner  that  the  rents,  issues,  profits 
or  produce  thereof,  shall  be  wholly  or  partially  accumulated  for  any  longer 
term  than  the  life  or  lives  of  any  such  grantor  or  grantors,  settlor  or  set- 
tlors, or  the  term  of  twenty-one  years  from  the  death  of  any  such  grantor, 
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♦  121    *  The  validity  of  the  first  and  second  clauses,  expressed 

to  be  for  accumulation  of  rents  and  profits  for  the 
grandchildren,  was  not  questioned.  The  devise  in  the  third 
clause  was  not  for  accumulation,  expressed  or  implied,  but 
it  was  substantially  a  gift  in  remainder,  expectant  on  the 
decease  of  the  survivor  of  the  testator's  sons  and  daughter,  of 
two-thirds  of  the  rents  and  profits  of  his  estates  (not  exceed- 
ing 30,000Z.)  for  twenty  years,  unto  such  of  his  grand- 
children as  should  attain  the  age  of  twenty-one  yearo,  as 
tenants  in  common ;  and  such  devise  or  gift  was  valid  in 
law.     The  estates  charged  with  and  subject  to  that  gift  were 

devised  in  strict  settlement,  one  of  the  grandchildren 

♦  122    *  being  the  devisee.     The  youngest  of  them  attained 

the  age  of  twenty-one  in  1830 ;  the  last  survivor  of 
testator's  children  died  in  1831,  both  events  happening  within 
twenty-one  years  from  the  death  of  the  testator.  Both  the 
Courts  below  agreed,  that  so  far  the  devise  was  good,  but 
they  differed  as  to  the  validity  of  the  charge  after  the  expira- 
tion of  twenty-one  years  from  the  testator's  death.    The 

Bettlop,  dcTisor,  or  testator,  or  during  the  minority  or  respective  minor- 
ities of  any  person  who  shall  be  living  or  in  ventre  sa  mere  at  the  time  of 
the  death  of  snch  grantor,  devisor,  or  testator,  or  during  the  minority  or 
respective  minorities  only  of  any  person  or  persons,  who,  under  the  uses 
or  trusts  of  the  deed,  surrender,  will,  or  other  assurances,  directing  such 
accumulations,  would,  for  the  time  being,  if  of  full  age,  be  entitled  unto 
the  rents,  issues,  and  profits,  or  the  interest,  dividends,  or  annual  produce 
so  directed  to  be  accumulated ;  and  in  every  case  where  any  accumula- 
tions shall  be  directed,  otherwise  than  as  aforesaid,  such  direction  shall 
be  null  and  void,  and  the  rents,  issues,  profits,  and  produce  of  such  prop- 
erty, so  directed  to  be  accumidated,  shall,  so  long  as  the  same  shall  be 
directed  to  be  accumulated  contrary  to  the  provisions  of  this  Act,  go  to 
and  be  received  by  such  person  or  persons  as  would  have  been  entitled 
thereto,  if  such  accumulations  had  not  been  directed." 

Second  section.  ^*  Provided  always,  and  be  it  enacted,  that  nothing  in 
this  Act  contained  shall  extend  to  any  provision  for  payment  of  debts  of 
any  grantor,  settlor,  or  devisor,  or  other  person  or  persons,  or  to  any 
provision  for  raising  portions  for  any  child  or  children  of  any  grantor, 
settlor,  or  devisor,  or  any  child  or  children  of  any  person  taking  any 
interest  under  any  such  conveyance,  settlement  or  devise,  or  to  any  direc- 
,  tion  touching  the  produce  of  timber  or  wood  upon  any  lands  or  tene- 
ments, but  that  all  such  provisions  shall  and  may  be  made  and  given  as 
if  this  Act  had  not  passed." 
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teBtator*s  object  in  throwing  that  charge  over  so  large  a 
portion  of  time,  and  not  directing  it  to  be  raised  out  of  the 
estates  at  once  was,  that  the  estates  might  pay  it  gradually, 
leaving  sufficient  in  the  mean  time  for  the  other  purposes  of 
the  will. 

According  to  the  true  construction  of  the  devise,  the  testa- 
tor's grandchildren,  as  and  when  they  respectively  attained 
the  age  of  twenty-one  years,  took  vested  interests  in  their 
respective  shares,  and  were  entitled  immediately  on  the 
decease  of  the  survivor  of  the  testator's  sons  and  daughter,  or 
so  soon  after  as  they  attained  majority,  to  receive  annually 
their  respective  shares  of  so  much  of  the  rents  and  profits  of 
the  estates  as  were  applicable  de  anno  in  annum  to  the  rais- 
ing of  the  30,000Z.  The  words,  "  with  the  interest  and  pro- 
duce thereof,"  must  be  held  to  refer  to  the  case  of  an 
investment  of  the  shares  of  such,  if  any,  of  the  grandchildren 
as  might  not  be  of  the  age  of  twenty-one  years  when  the  gift 
began  to  take  effect.  To  make  the  charge  an  accumulation 
within  the  Thelluson  Act,  there  must  be  a  concurrence  of 
two  things;  viz.,  a  direction  for  accumulation,  and  a  post- 
ponement of  the  beneficial  enjoyment  of  the  estates.  The 
mischief  contemplated  by  the  Act  could  not  arise  here,  for 
one  of  the  parties  to  participate  in  the  gift  charged  on  the 
estates,  was  the  same  who  was  to  take  the  estates  subject 
to  the  gift.  He  on  attaining  his  age  of  twenty-one 
•  took  a  vested  interest  in  the  charge,  and  he  might  *  123 
then  release  it  or  give  it  to  his  executors.  If  accumu- 
lation were  directed,  it  would  be  ineffectual,  as  there  was  no 
postponement  of  the  beneficial  enjoyment.  It  was  evident, 
from  the  two  first  clauses,  that  the  testator  knew  what 
accumulation  meant ;  he  used  the  word  in  them,  and  omitting 
it  in  this  clause,  in  which  he  created  a  charge  on  his  estates. 

The  devise  in  question  not  containing  any  direction  for 
accumulation,  the  Courts  ought  not  to  construe  the  words  so 
as  to  impute  to  the  testator  an  intention  contrary  to  law. 
The  way  in  which  Lord  Chancellor  Brougham  put  the  matter 
was  quite  unanswerable.  His  Lordship  said,  (a)  "  there  is 
in  substance  a  charge  made  of  two-thirds  of  the  net  profits 
(a)  1  My.  &  Cr.  139. 
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for  twenty  years,  to  secure  the  payment  of  30,000Z.  within 
fifteen  years;  and  —  in  case  it  should  not  be  so  paid,  with 
payment  of  interest  of  so  much  as  should  remain  unpaid  — 
that  the  beneficial  interest  of  the  legatees  would  become 
vested  immediately  upon  the  death  of  the  surviving  son  or 
daughter,  provided  the  youngest  grandchild  had  then  attained 
twenty-one ;  and  if  such  grandchild  had  not  attained  twenty- 
one,  immediately  upon  the  happening  of  that  event ;  from 
which  time  the  produce  of  two-thirds  of  the  estate  would  be 
receivable  by  the  legatees  until  the  sum  specified  should  be 
raised,  and,  consequently,  that  no  accumulation  beyond  the 
legal  period  is  directed."  The  will  did  not  contain  any 
directions  for  the  investment  of  the  sums  with  which  the 
rents  and  profits  of  the  testator's  estates  were  charged,  nor 
for  the  application  of  the  dividends  of  any  investment  which 
might  happen  to  be  made  of  any  such  sums ;  and  such 

*  124   directions  ought  not  to  be  *  implied,  as  such  an  impli* 

cation  would  exonerate  the  devised  estates  from  so 
much  of  the  80,000!.  charged  on  them  as  the  accumulated 
dividends  of  the  sums  from  time  to  time  invested  would 
amount  to,  and  might  prejudically  affect  the  security  of  the 
legatees. 

If  the  Thelluson  Act  had  not  passed  there  would  be  no 
illegality  in  this  accumulation,  —  taking  it  to  be  acciunula- 
tion.  The  Act,  therefore,  aided  the  construction  of  the  will, 
—  it  prohibited  accumulation;  but  this  was  not  accumula- 
tion. The  estate  was  to  bear  30,000?.,  payable  by  instal- 
ments, each  not  exceeding  2000Z.  a  year.  Sir  W.  Grant,  in 
Longdon  v.  8im8on(a)  says,  "Suppose,  instead  of  a  life, 
with  regard  to  which  there  might  be  some  uncertainty,  the 
testator  had  said,  the  accumulation  should  continue  twenty- 
four  years,  it  would  be  good  for  twenty-one  years."  A  direc- 
tion to  accumulate  would  not  avoid  the  whole  charge.  In  a 
case  like  this,  it  was  the  event  that  decided  every  thing ;  the 
main  distinction  between  executory  devises  and  accumula- 
tions under  a  will  was,  that  the  event  alone  decided  the 
legality  of  the  accimiulations.  It  might  be  argued  again,  as 
it  was  in  the  Court  below,  that  some  of  the  grandchildren, 

(a)  12  Ves.  297. 
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being  married  women,  were  restrained  by  the  will  from 
anticipating  their  portions.  But  this  accumulation,  arising 
out  of  rents  of  freehold  and  copyhold  estates,  might  be 
alienated,  and  therefore  anticipated  by  fine,  &q. 

But  if  the  devise  in  question  should  be  held  to  amount  to 
a  trust  or  direction  for  accumulation  within  the  meaning  of 
the  statute,  it  was  then  submitted  that  this  case  was  within 
the  proviso  or  exception  of  the  second  section.  The  parent 
of  nine  of  the  grandchildren  took  an  interest  under  the 
will  in  the  estates  *  to  the  extent  of  400Z.  a  year.  The  •  125 
charge  was,  in  effect,  a  provision  in  the  way  of  portions 
for  younger  children.  One  of  the  reasons  for  which  Lord 
Commissioner  Bosanquet  held  this  provision  not  to  be  within 
the  second  section  was,  that  two  of  the  grandchildren  were 
illegitimate,  (a)  That  was  not  the  fact,  and  it  was  not  so 
stated  in  the  pleadings. 

Mr.  Petnberton  and  Sir  W.  W.  Follett  (^Mr.  Faber  was  with 
them),  for  the  respondent.  —  It  was  hardly  possible  for  any 
one  reading  the  clause  in  question,  in  connection  with  the  two 
preceding  clauses  for  accumulation,  to  doubt  that  it  was  the 
testator's  object  to  direct  by  this  third  clause  a  further  accu- 
mulation for  the  grandchildren,  to  be  divided  among  them  in 
equal  shares  and  proportions.  What  was  to  be  so  divided  ? 
Not  the  rents  and  profits  of  the  estates  de  anno  in  annum^  but 
the  accumulated  sum  of  80,0002.  The  direction  was  in  clear 
terms,  that  the  testator's  freehold  and  copyhold  estates,  imme- 
diately after  the  death  of  the  survivor  of  his  sons  and 
daughter,  should  stand  charged  for  twenty-one  years  with  the 
payment  of  two-thirds  of  the  clear  produce.  That  was  un- 
questionably a  trust  for  the  accumulation  of  rents  and  profits 
within  the  meaning  of  the  Thelluson  Act,  the  object  of  which 
was  "  to  restrain  all  trusts  and  directions  in  deeds  or  wills, 
whereby  the  profits  or  produce  of  real  and  personal  estate 
shall  be  accumulated,  and  the  beneficial  enjoyment  thereof 
postponed  beyond  the  time  therein  limited."  It  was  not 
material  whether  the  word  "  accumulation  "  was  used  or  not, 
when  it  was  evident  that  accumulation  was  what  was  meant : 
(a)  1  My.  &  Cr.  159. 
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nor  was  it  necessaiy  to  show  a  concurrence  of  a  direc- 
*126  tion  for  accumulation  and  *a  postponement  of  the 
beneficial  enjoyment ;  it  was  quite  sufficient  if  the 
enjojrment  of  the  annual  income  was  postponed  for  the  pur- 
pose of  accumulation ;  if  a  gross  sum  was  to  be  raised  by 
adding  one  year's  rent  of  the  estates  to  another,  with  or 
without  interest,  that  was  accumulation  within  the  Act.  To 
say  that  the  grandchildren's  shares  might  be  alienated  or 
otherwise  disposed  of,  as  soon  as  vested,  did  not  show  that 
this  charge  was  not  meant  to  be  accumulation.  If  the  direc- 
tion to  accumulate  was  void,  there  was  no  gift  to  the  grand- 
children, and  therefore  nothing  vested  in  them,  as  the  gift 
was  of  the  accumulation,  and  the  fund  thus  accumulated 
belonged  to  the  devisee  of  the  estates. 

It  was  certainly  stated  in  argument  in  the  Court  below, 
without  contradiction,  that  two  of  the  grandchildren  were 
illegitimate,  but  whether  that  was  so  or  not  was  quite  im- 
material to  the  construction  of  that  clause.  To  adopt  the 
construction  put  by  the  appellants  on  the  exception  in  the 
second  clause  of  the  Act,  would  be  a  fraud  on  it :  for  that 
exception  applied  to  the  postponement  of  the  estate  of  the 
devisee,  for  the  purpose  of  giving  benefits  to  the  devisee's 
children,  which  was  not  this  case.  The  meaning  of  the  ex- 
ception was,  that  if  the  parents  of  the  children  took  an  inter- 
est in  the  estates  out  of  which  the  accumulations  arose,  then 
such  accumulations  would  be  protected.  But  such  interest 
of  the  parents  was  not  to  consist  of  a  mere  legacy  of  small 
amount ;  the  words  were,  "  any  interest  under  any  such  con- 
veyance, settlement,  or  devise."  The  legislature  could  not 
have  meant,  that  if  the  parent  took  a  legacy  of  a  horse  or  IZ. 
under  the  will,  that  was  such  an  interest  in  the  estates  as 
would  bring  the  charge  within  the  exception  of  the  Act. 

[Lord  Lyndhurst.  —  I  think  the  meaning  of  "  any 

*  127  *  interest "  is  any  interest,  however  minute.]  ^ 

The  Act  would  be  nugatory  if  an  interest  of  such  small 
amount  could  bring  accumulations  within  the  exception. 

>  Lord  St.  Leonards,  in  Barrington  v,  Liddell,  2  De  G.,  M.  &  6.  505, 
noticed  this  expression  of  opinion  ydth  approvaL 
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[Lord  Brougham,  —  Yes,  and  nugatory  also,  if  words  in  a 
will,  giving  even  51.  to  the  parent  during  the  period  of  accu- 
mulation, would  have  no  effect.] 

The  scope  of  the  exception  was,  to  protect  portions  for 
younger  children  out  of  an  estate  devised  to  their  parents. 
But  this  charge  was  not  by  way  of  raising  portions ;  it  was 
giving  the  whole  estate  to  the  children  for  twenty-one  years 
after  the  death  of  their  parents.  The  only  cases  in  which  a 
construction  was  put  on  the  statute  were  Griffiths  v.  Vere^  (a) 
and  Longdon  v.  Simson,  (J)  If  the  Act  had  never  passed, 
there  could  be  no  question  that  this  charge  was  for  accumula- 
tion, but  whether  lawful  or  not  might  be  a  question  at  com- 
mon law.  It  was  contended  that  this  was  a  mere  rent-charge 
for  twenty  years,  payable  de  anno  in  annum.  If  the  testator 
had  meant  to  create  a  rent-charge  of  that  sort,  nothing  would 
be  simpler  than  to  state  his  intention  in  one  line.  It  was 
asked,  for  whose  benefit  the  clause  was  held  to  be  void  ?  It 
was  for  the  benefit  of  the  person  entitled  to  the  estate,  which 
is  charged  with  the  raising  of  the  accumulation. 

Mr.  Knight  replied. 

The  Lord  Chancellor,  observing  that  the  case  appeared  to 
present  some  difiBculty  on  the  construction  of  the  will  and 
Act  of  Parliament,  moved  that  the  consideration  of  the  case 
be  adjourned,  which  was  agreed  to. 

July  17. 

•  The  Lord  Chancellor.  —  This  was  a  question  on  *  128 
the  construction  of  a  will,  which  directed  accumulations 
for  a  period  of  twenty  years  after  the  death  of  the  survivor  of 
the  testator's  children.  The  question  was,  whether  this  direc- 
tion was  not  void  as  against  the  Statute  89  &  40  Geo.  3.  c. 
98.  There  had  been  a  decision  of  the  Vice-Chancellor,  who 
did  not  think  that  the  direction  was  void.  The  case  then 
came  before  the  lords  commissioners,  when  the  Great  Seal 
was  in  commission.  It  was  then  fully  argued  and  judgment 
(o)  9  V^.  127.  (6)  12  VeB.  295. 
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given,  and  the  reasons  for  that  judgment  are  fully  stated  in 
the  report,  (a)  The  arguments  here  do  not  seem  to  me  to 
have  varied  the  case,  and  the  reasons  which  influenced  my 
judgment  on  the  former  occasion  have  not  been  shaken  by 
what  I  have  since  heard ;  I  shall  therefore  move  your  Lord- 
ships to  affinn  the  judgment  of  the  Court  below. 

Lord  Brougham.  —  When  the  cause  was  before  me,  I  pro- 
posed to  direct  a  case  at  law  for  the  opinion  of  the  common- 
law  Judges.  There  were  difl&culties  in  the  way  of  doing  that, 
and  so  I  did  not  frame  the  case.  When  I  heard  the  case  I 
manifested  the  inclination  of  my  mind,  which  was  at  that 
time  in  favour  of  the  construction  adopted  by  the  Vice- 
Chancellor.  I  now  entertain  considerable  doubt  whether  this 
will  does  fall  within  the  Thelluson  Act,  but  not  enough  to 
make  me  differ  from  my  noble  and  learned  friend  on  the 
judgment  we  should  now  pronounce. 

The  judgment  of  the  lords  commissioners  was  then  afiSrmed. 

(a)  1  My.  &  Cr.  135.  See  the  remarks  of  Lord  St.  Leonabds  upon 
this  case,  in  Barrington  v.  Liddell,  2  De  G.,  M.  &  G.  503-505. 
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SHAW  V.  LAWLESS. 

1837. 

WnjJAM  Shaw Appellant 

Babby  Edward  Lawless Respondent. 

AgenU     Will.     Words  imperative  or  recommendatort/.     Costs. 

A  testator  devised  certain  real  estates  to  trustees  for  the  use  of  W.  6.  for 
life,  with  remainders  over,  and  he  directed  the  residue  of  his  personal 
estate  to  be  invested  in  the  purchase  of  other  real  estates.  He  gave  a 
legacy  of  100/.  to  B.  E.  L.  as  a  token  of  esteem.  The  vnll  then  con- 
tained this  clause  :  **  And  it  is  also  my  particular  desire  that  my  said 
executors,  whilst  acting  in  the  management  of  all  or  any  of  my  affairs 
under  this  my  will,  as  also  my  friend  W.  S.,  when  he  shall  enter  into 
the  receipt  and  perception  of  my  said  rents  of  K.  V.  and  K.,  shall 
continue  the  said  B.  £.  L.  in  the  receipt  and  management  thereof, 
and  likewise  shall  employ  and  retain  him  in  the  receipt,  agency,  and 
management  of  the  rents  and  issues  of  such  other  lands  and  premises 
as  shall  and  may  be  purchased  and  settled  in  pursuance  of  the  direc- 
tions hereinbefore  contained,  at  the  usual  fees  allowed  to  agents,  he 
having  acted  for  me  since  I  became  possessed  of  said  estates  fully  to 
my  satisfaction." 

Held^  by  the  House  of  Lords,  reversing  the  judgment  of  the  Court  below, 
that  these  words  did  not  create  a  trust  in  favour  of  B.  £.  L.' 

Held  also,  that)  as  this  case  might  have  been  discussed  on  demurrer  with- 
out any  inquiry  into  the  fitness  of  B.  £.  L.  for  the  situation  of  agent, 
the  costs  incurred  by  an  inquiry  of  that  sort  in  the  Court  below  had 
been  needlessly  incurred,  and  should  not  be  paid  by  B.  £.  L.  to 
W.  S.,  but  that  each  party  should  in  that  respect  bear  his  own  costs. 

March  20,  21,  1837.    August  15,  1838. 
In  the  year  1818,  William  Alexander  Shaw,  a  merchant  of 
Dublin,  became  the  purchaser  of  the  lands  of  Kentstown, 

>  See  Finden  v.  Stephens,  2  Phil.  142  ;  Knott  v.  Cottee,  2  Phil.  192  ; 
Lewin  Trusts  (5th  Eng.  ed.)  104,  109,  455  ;  1  Jarman  Wills  (3d  Eng. 
ed.)  375  et  seq.;  Knight  v.  Boughton,  11  CI.  &  Fin.  513  ;  In  re  Gray-" 
don's  Estate,  Saunders  v.  Eotherham,  9  Jur.  N.  S.  66. 
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*  180    Veldanstown,  and  Knockirk,  in  the  county  *of  Meath, 

commonly  known  by  the  name  of  the  Kentstown 
estate,  and  thereupon  appointed  the  respondent  his  land 
agent  of  such  estate. 

On  the  17th  of  August,  1829,  Mr.  Shaw  made  his  will, 
executed  and  attested  so  as  to  pass  freehold  estate,  whereby, 
after  reciting  that  he  was  seised  in  fee  of  the  lands  of 
Kentstown,  Veldanstown,  and  Knockirk,  in  the  county  of 
Meath,  and  was  possessed  of  a  very  considerable  personal 
property,  he  devised  the  same  to  trustees,  to  the  use  of  his 
friend  William  Shaw  (the  appellant),  then  aged  about  twenty 
years,  for  the  term  of  his  life,  without  impeachment  of  waste ; 
and  then  to  the  sons  of  the  said  William  Shaw,  in  tail,  with 
divers  remainders  over.  Then  followed  several  pecuniary 
legacies,  and  amongst  others  the  following,  viz.:  "I  also 
give  and  bequeath  unto  my  agent  and  friend,  Barry  Edward 
Lawless,  of  Harcourt  street,  in  the  county  of  Dublin,  Esq., 
the  sum  of  lOOZ.,  as  a  token  of  my  esteem  for  him,"  The 
will  then  proceeded  as  follows :  "  I  also  give  and  bequeath 
to  the  industrious  poor  of  my  estate  of  Kentstown,  Veldans- 
town, and  Knockirk,  in  the  county  of  Meath,  the  sum  of 
150Z.,  which  siun  I  hereby  direct  shall  be  paid  by  my  said 
executors  to  my  agent,  the  said  Barry  Edward  Lawless,  to 
be  by  him  distributed  amongst  them  in  such  manner,  shares, 
and  proportions,  and  to  such  objects  of  charity  residing 
thereon,  as  well  as  in  the  neighbourhood  thereof,  as  he 
shall  deem  most  advisable  and  deserving  of  pecuniary  aid. 
And  it  is  also  my  particular  desire,  that  my  said  executors, 
whilst  acting  in  the  management  of  all  or  any  of  my 
affairs  under  this  my  will,  as  also  my  friend  William 
Shaw,  when  he  shall  be  entitled  to  enter  into  the  receipt 
and  perception  of  my  said  rents  of  Kentstown,  Veldans- 
town, and  Knockirk,  shall  continue  the  said  Barry 
*131  *  Edward  Lawless  in  the  receipt  and  management 
thereof,  and  shall  likewise  employ  and  retain  him  in 
the  receipt,  agency,  and  management  of  the  rents  and  issues 
of  all  such  other  lands  and  premises  as  shall  or  may  be  pur- 
chased and  settled  in  pursuance  of  the  directions  hereinafter 
contained,  at  the  usual  fees  allowed  to  agents,  he  having 
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acted  for  me  since  I  became  possessed  of  said  estate  fully  to 
my  satisfaction.  I  give,  devise,  and  bequeath  to  my  said 
friend  and  agent,  Barry  Edward  Lawless,  the  sum  of  1502. 
for  the  purpose  next  hereafter  mentioned ;  namely,  that  he 
may  be  enabled  to  purchase  and  erect  a  monumental  tablet 
or  shib,  containing  inscribed  thereon  the  names  of  the  mem- 
bers of  my  family  who  have  been  interred  in  my  burial- 
ground  of  Eentstown,  and  the  periods  of  their  deaths ;  and 
I  desire  that  the  said  monumental  tablet  or  slab  may  be 
erected  in  the  interior  of  the  church  in  Kentstown."  The 
will  authorized  the  trustees  to  receive  the  rents  during  the 
appellant's  minority,  and  directed  them  to  invest  the  same, 
**  save  such  part  as  shall  be  apphed  towards  his  maintenance 
and  education,  and  such  part  thereof  as  shall  be  requisite  to 
pay  and  satisfy  the  annuities  by  this  my  will  charged  on  said 
lands  as  aforesaid,  in  government  securities,  and  shall  in  like 
manner  from  time  to  time  invest  the  dividends  and  interest 
of  such  securities  in  the  purchase  of  government  securities, 
BO  as  that  the  whole  may  accumulate  during  the  minority  of 
the  said  William  Shaw,  and  if  he  shall  live  to  attain  the  age 
of  twenty-one  years,  be  vested  and  payable  to  him  on  his 
attaining  that  age ;  but  if  he  shall  die  without  attaining  that 
age,  it  is  my  will  that  such  rents,  and  the  accumulations 
thereof,  shall  from  and  after  his  decease  belong  to  and  be  a 
part  of  my  residuary  personal  estate."  The  testator 
bequeathed  the  *  residue  of  the  personal  estate  to  his  *  132 
trustees,  to  invest  the  same  in  the  purchase  of  lands 
to  be  settled  to  the  same  uses  as  the  devised  estates  ;  he  also 
directed  them  how  to  lay  out  the  money  till  so  invested,  and 
declared  that  the  purchases  and  investments  made  during  the 
appellant^s  minority  were  to  be  made  with  the  consent  of  a 
Master  in  Chancery;  and  after  the  appellant  attained  twenty- 
one,  the  investments  were  to  be  made  with  his  consent  in 
writing.  And'  he  appointed  guardians  for  the  appellant  dur- 
ing minority. 

On  the  29th  of  October,  1829,  the  testator  died,  being 
seised  of  the  estates  already  mentioned,  and  also  possessed 
of  personal  property,  principally  in  the  funds,  amounting  to 
about  90,0002.;   and  his  executors  having  ascertained  the 
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residue  of  his  personal  estate,  proceeded  in  execution  of  their 
trust  to  invest  the  same  in  the  purchase  of  real  estates,  and 
purchased  certain  lands  called  the  Cruisetown  estate,  situate 
also  in  the  county  of  Meath.  They  also  continued  the  re* 
spondent  in  the  general  duties  of  land  agent  over  the  estate, 
in  the  same  manner  as  he  had  been  by  the  testator  in  his  life^ 
time,  and  also  employed  him  as  general  law  agent  and  confi« 
dential  solicitor  in  the  business  of  effecting  and  completing 
the  purchase  of  other  estates  in  execution  of  their  trust. 

In  December,  1829,  the  appellant  attained  twenty-one,  and 
in  the  summer  following,  upon  the  completion  of  the  pur- 
chase of  the  Cruisetown  estate,  the  respondent  being  about 
to  enter  upon  the  duties  of  land  agent  over  that  estate,  he 
was  informed  by  the  appellant  that  it  was  not  his  intention 
to  employ  the  respondent  further  as  his  land  agent  over  either 
estate,  and  that  he  had,  in  fact,  appointed  another  person  to 

that  employment. 
*  133  *  The  respondent,  considering  that  he  had  a  right  to 
be  continued  in  the  agency,  or  to  a  pecuniary  compen- 
sation, did  by  a  notice  in  writing,  dated  the  21st  of  August, 
1831,  represent  to  the  appellant,  in  a  formal  manner,  the 
rights  which  he  claimed  under  the  testator's  will ;  and  after 
stating  that  he  was  ready  and  willing  to  act  as  such  agent, 
if  permitted,  called  upon  the  appellant  either  to  permit  him 
to  act  as  such,  or  to  make  him  compensation. 

The  appellant  having  decUned  to  comply  with  this  requisi- 
tion, the  respondent,  on  the  8th  of  September,  1831,  filed  his 
bill  in  the  Court  of  Chancery  in  Ireland,  setting  forth  in  sub- 
stance the  several  matters  aforesaid,  and  praying  that  the 
respondent  might  be  declared  entitled,  according  to  the  true 
construction  of  the  will  of  William  Alexander  Shaw,  de- 
ceased, to  be  continued  by  the  appellant  in  the  receipt  of  the 
rents,  &c.,  of  the  lands  of  Kentstown,  Veldanstown,  Knock- 
kirk,  and  Cruisetown,  and  of  all  or  any  lands,  &c.,  which 
might  be  thereafter  purchased  for  the  appellant's  use  with 
any  part  of  the  residue  of  the  testator's  personal  property, 
pursuant  to  the  trust  for  that  purpose  created  by  his  will,  as 
land  agent  thereof,  with  the  usual  fees  allowed  to  such  agents, 
and  for  general  relief. 
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The  appellant  put  in  his  answer,  admitting  that  the  re- 
spondent had  been  employed  by  the  testator  during  his  life- 
time, and  that  the  amount  of  fees  payable  in  respect  of  the 
agency  was  properly  stated  by  the  bill;  but  insisted  that 
the  clause  of  the  will  relied  on  merely  expressed  a  wish  or 
desire  which  was  not  imperative  upon  the  appellant;  and 
that,  according  to  the  true  construction  of  the  will,  he  was 
at  liberty  to  employ  the  respondent  or  not,  just  as  he  might 
think  proper. 

*  This  cause  was  heard  in  1833,  before  Lord  Plun-    ♦  134 
KET,  then  Lord  Chancellor  of  Ireland,  who,  on  the  29th 
of  May,  decreed  that  the  respondent's  bill  should  stand  dis- 
missed with  costs,  (a) 

The  respondent  presented  a  petition  of  rehearing,  in 
December,  1834,  to  the  Lords  Commissioners  of  the  Great 
Seal  of  Ireland,  but  the  cause  came  on  to  be  reheard  on  the 
30th  of  January,  1835,  before  Sir  Edward  Sugden,  then  Lord 
Chancellor  of  Ireland,  who,  on  the  4th  of  February  follow- 
ing, reversed  the  decree  of  the  29th  of  May,  1833,  and 
declared  the  respondent  entitled  to  continue  to  act  as  agent 
to  the  Kentstown  and  Cruisetown  estates  ;  and  his  Lordship 
decreed  that  the  appellant  should  permit  the  respondent  to 
act  as  agent  of  the  estates  during  the  life  of  the  appellant, 
and  to  retain  out  of  the  rents  thereof  the  usual  fees  payable 
to  receivers ;  and  if  the  parties  should  differ  as  to  the  amount 
of  such  receiver's  fees,  it  was  referred  to  the  Master  to  settle 
the  same ;  and  the  respondent  was  decreed  entitled  to  his 
costs  of  the  suit,  to  be  paid  him  by  the  appellant,  except  the 
costs  of  the  rehearing,  as  to  which  it  was  ordered  that  each 
party  should  abide  his  own  costs.  (J) 

The  appellant  appealed  against  the  decree  thus  made  on 
the  rehearing  by  Lord  Chancellor  Sugden.  There  had  been 
a  discussion,  in  the  Court  below,  as  to  the  respondent's  fit- 
ness for  the  office  of  agent,  but  that  discussion  was  not 
renewed  in  this  House. 

(a)  See  the  report  of  his  Lordship's  judgment  in  Lloyd  &  Goold's 
Case,  Temp.  Sugd.  p.  165,  n. 

(6)  Lloyd  &  Goold,  Cas.  Temp.  Sugd.  154. 
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Mr.  Pemlerton  and  Mr.  Kinderslet/^  for  the  appellant. — 
The  decree  here  is  founded  on  the  supposition  that 

*  135    words  of  simply  a  declaratory  nature  may  create  *  a 

trust,  so  as  to  make  the  respondent  the  agent  for  the 
appellant,  whether  the  appellant  desires  to  have  him  in  that 
office  or  not.  The  first  effect  of  such  a  decision  is,  that  the 
proprietor  of  the  estate  is  totally  excluded  from  its  manage- 
ment. It  is  not  denied  that  words  of  recommendation  may 
amount  to  the  creation  of  a  positive  trust  if  they  are  suffi- 
ciently strong  for  that  purpose.  But  that  proceeds  only  on 
the  ground  that  such  was  the  clear  intention  of  the  testator. 
It  cannot  be  said  that  it  is  so  here.  The  matter  to  be  done 
must  be  certain ;  the  person  in  whose  favour  it  is  to  be  done 
must  be  certain ;  and  the  time  itself  must  also  be  certain.  If 
the  person  to  whom  words  of  recommendation  are  addressed 
has  an  interest  in  the  matter,  mere  words  of  recommendation, 
not  of  obligation,  will  not  bind  him.  The  Courts  always  look 
to  the  nature  of  the  subject  and  to  the  words  applied  to  it*. 
The  subject  of  the  will  here  is  a  devise  of  lands  to  the  appel- 
lant for  life,  and  he  must  have  the  ordinary  means  of  enjoy- 
ing it.  The  law  will  not  give  him  an  estate  in  fee,  and  take 
from  him  the  common  incidents  of  such  an  estate  without 
the  most  clear  and  express  declaration  of  such  an  intention 
on  the  part  of  the  testator.  But  even  the  declarations  of  the 
testator,  however  clearly  expressed,  will  in  some  cases  be 
without  force.  If  the  testator  had  said  that  the  appellant 
should  not  grant  leases  for  life,  that  declaration  would  have 
been  void ;  he  might  have  granted  them  during  his  own  life, 
for  the  declaration  would  have  been  inconsistent  with  the 
nature  of  the  estate  granted  to  him.  How  much  less  is  a 
doubtful  expression  of  the  testator  to  be  strictly  adhered  to 
when  it  is  in  direct  contravention  of  the  nature  of  the  estate 
given  to  the  devisee.    Here  the  matter  is  treated  on  the  other 

side,  not  as  one   in  which  the  estate  is  interested, 

*  136    *  or  in  which  the  devisee  has  an  interest,  but  as  one 

relating  solely  to  the  advantage  of  the  person  supposed 

to  be  created  the  permanent  receiver  of  the  rents.     Yet  it  is 

clear  that  the  testator  had  some  consideration  for  the  nature 

of  the  estate,  for,  taken  in  the  strongest  sense,  the  words  are 
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not  pretended  to  give  the  appointment,  except  during  the  life 
of  the  appellant,  so  that  it  is  not  fixed  as  a  permanent  charge 
on  the  estate.  Tibbita  v.  Tibbits  (a)  will  be  relied  on  by  the 
other  side,  but  that  case  does  not  carry  the  rule  further  than 
eyeiybody  admits  tliat  it  must  go ;  and  Lord  Eldon  himself 
there  states,  (5)  that  *^  both  the  object  and  the  person  must 
be  certain."  But  it  does  not  deny  another  principle,  namely, 
that  the  nature  of  the  subject,  and  the  applicability  of  the 
words,  must  also  be  considered ;  and  the  Court  must  see 
whether  the  declaration  or  recommendation  is  reasonable, 
haying  reference  to  the  subject-matter  to  which  they  are  to 
be  applied.  If  these  rules  are  applied,  the  decree  of  the 
Court  below  cannot  be  supported.  The  duties  and  rights  of 
a  land  agent  are  acknowledged. 

[Lord  Brougham.  —  You  are  arguing  as  if  the  recommen- 
dation was  to  employ  him  as  a  general  agent  for  the  manage- 
ment of  the  estate,  but  is  it  not  merely  for  the  receipt  of  the 
rents  and  profits  that  he  is  to  be  employed  ?  ] 

"  The  mapj^ement  of  the  rents  "  is  part  of  the  expression 
in  the  devise,  and  it  cannot  be  understood  but  by  considering 
"  the  rents  "  as  meaning  "  the  estate."  The  subject-matter, 
therefore,  as  the  putting  of  the  question  proves,  is  not  plain, 
nor  is  the  statement  of  the  compensation.  The  words  ^^  usual 
fees"  would  not  have  a  definite  meaning  in  this  country. 
Wright  v.  Aikyn9  (e)  is  a  case  supporting  this  argu- 
ment *  and  establishing  as  a  rule,  that  the  Court  will  *  187 
put  a  reasonable  construction  on  words  in  a  will, 
having  regard  to  the  nature  of  the  subject-matter,  and  the 
general  object  of  the  will  itself.  A  reasonable  construction 
put  on  the  words  of  this  will  must  be  such  as  to  prevent  the 
tenant  for  Ufe  from  being  deprived  of  the  usual  rights  inci- 
dent to  the  possession  of  such  an  estate.  In  this  case,  the 
estate  is  given  to  him  in  the  largest  possible  terms,  to  the 
extent  even  of  his  not  being  punishable  for  waste,  &c. ;  and 
the  testator's  confidence  in  the  devisee  is  further  shown  by 

(a)  19  Ves.  656.  (6)  Id.  664. 

(c)  17  Ves.  265. 
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granting  to  him  the  power  of  making  leases.  The  terms  of 
the  bequest  of  150Z.  for  the  benefit  of  the  poor,  cannot  be 
relied  on  as  in  favour  of  the  respondent.  Then  what  is  the 
meaning  of  the  words  on  which  the  respondent  founds  his 
present  claim?  The  words  are,  "shall  continue  B.  E.  Law- 
less in  the  receipt  and  management  thereof."  The  limitation 
amounts  to  this,  that  the  executors,  while  acting  under  the 
will  in  the  management  of  the  property,  should  employ  the 
respondent,  but  not  that  he  should  be  employed  afterwards. 
J.  &  R.  Tarbutt  are  appointed  guardians  of  the  person  and 
estate  of  the  appellant.  If  the  word  "  thereof  "  applies  only 
to  the  rents  and  profits  of  the  estate,  then  what  can  be  the 
meaning  of  the  words  relating  to  the  executors,  for  they  have 
nothing  to  do  with  the  rents  and  profits.  The  Tarbutts  do 
not  receive  them.  There  is  an  explicit  declaration,  that 
when  the  appellant  becomes  of  age,  he  shall  enter  into  the 
possession  of  the  estates  free  from  the  trustees.  The  question 
in  all  the  cases  has  been,  not  whether  the  testator  meant  to 
confer  a  benefit  on  a  particular  person,  but  whether  he  had 
so  expressed  it  that  the  intended  benefit  was  converted  into 

a  trust.  Can  it  be  said,  that  in  this  case  the  testator 
*  138    meant  to  carve  *  out  of  the  estate  for  life,  given  to  the 

appellant,  something  equally  beneficial  to  the  respon- 
dent. The  test  to  be  applied  is  not  the  amount  of  benefit 
that  may  be  conferred  on  the  person  named  in  the  will.  His 
interest  is  not  the  most  important  thing  to  be  considered. 
If  a  father  desired  that  his  son  should  go  to  a  particular 
school,  the  Court  might  compel  the  trustees  to  send  him 
there,  but  the  schoolmaster  could  not  file  a  bill  to  compel 
performance  of  the  direction  in  the  will,  on  the  ground  that 
it  would  be  beneficial  to  his  interests.  In  like  manner,  this 
respondent  cannot,  because  of  his  supposed  interest,  main- 
tain this  bill  against  the  owner  of  the  estate.  The  appellant 
is  the  person  whose  benefit  the  testator  most  desired  to 
secure ;  yet  this  decree  would  go  to  make  his  benefit  less  to 
be  considered  than  that  of  the  person  who  is  to  have  the 
estate  after  him,  and  who  is  not  burdened  with  this  agency. 
Such  a  construction  is  contrary  to  all  probability.  By  the 
directions  of  this  will,  other  estates  are  to  be  bought.  If 
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the  appellant  chooses  to  buy  them,  it  may  seem  hard  that  the 
respondent  is  to  have  the  advantage  of  being  the  manager  of 
them.  But  if  the  appellant  does  not  buy  them,  it  is  clear 
that  the. respondent  can  have  no  interest  in  them.  There  is 
not  in  any  one  of  the  cases  a  proposition  of  this  sort  laid 
down,  that  the  manifest  intention  of  the  testator  to  benefit 
the  tenant  for  life  could  be  disregarded,  and  the  value  of  his 
estate  for  life  cut  down,  in  order  to  promote  the  benefit  of  a 
third  person. 

[The  Lord  Chancellor  referred  to  Hibbert  v.  Hibbert,  (a)] 

The  words  there  were  too  clear  to  admit  of  a  doubt  as  to 
the  intention  of  the  testator.  There  the  testator  directed 
**  that  A.  be  appointed  receiver  of  his  real  and  personal 
*  estate,"  and  died  seised  of  no  real  estate,  except  an  *  139 
estate  in  the  West  Indies,  having  by  his  will  directed 
a  sum  of  money  to  be  invested  in  the  purchase  of  lands  in 
England.  A.  was  appointed  manager  of  the  West  Indian 
estate,  upon  entering  into  a  personal  recognizance  to  account 
for  the  produce.  That  case  is  consequently  distinguishable 
from  the  present.  But  the  case  of  Heneage  v.  Andover  (J) 
is  in  point.  There  an  estate  given  by  the  testator  to  his  wife 
was  declared  to  be  unfettered,  "  in  full  confidence  that,"  in 
the  devisee's  future  disposition  thereof,  "  she  will  distinguish 
the  heire  of  my  late  father  by  devising  and  bequeathing  the 
whole  of  my  said  estate  together  and  entire  to  such  of  my 
father's  heirs  as  she  may  think  best  deserves  her  preference." 
These  words,  so  much  stronger  than  those  used  in  the  present 
case,  were  held  to  create  no  trust,  and  the  decision  was 
afterwards  affirmed  in  this  House,  (c)  In  that  case.  Lords 
Eldon  and  Redesdale  relied  much  on  the  uncertainty  as  to 
the  persons  who  were  to  take  advantage  of  the  provision. 
Now,  the  heirs  of  a  man  are  not  generally  considered  uncer- 
tain in  law,  so  that  that  case  is  a  strong  authority,  for  it 
shows  the  unwillingness  of  the  Courts  to  fetter  a  tenant  for 
life,  and  to  impose  on  him  burdens  which  are  not  clearly  and 

(a)  3  Mer.  681.  (6)  10  Price,  230. 

(c)  1  Sim.  542. 
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indisputably  cast  on  him  by  the  testator.  That  principle  was 
admitted  by  Lord  Chancellor  Suoden  in  the  present  case.  He 
said,  (a)  ^^  since  the  late  cases,  it  is  difficult  to  raise  a  trust 
upon  words  of  recommendation,  where  the  property  is  vested, 
in  words,  absolutely  and  beneficially  in  the  devisee.'*  He 
afterwards  added,  that  "  if  property  is  given  absolutely  and 
without  restriction,  you  cannot  lightly  impose  upon  it  a 
*  140  trust  upon  mer«  words  *  of  recommendation  and  confi- 
dence;", and  finally  he  said,  that  he  had  arrived  at 
this  decision  with  hesitation,  and  that  he  had  gone  at  length 
into  the  question,  "  not  from  any  difficulty  I  myself  feel,  but 
from  sincere  respect  for  the  opinions  of  my  noble  and  learned 
predecessor."  The  construction  put  on  the  words  of  the 
will  by  that  -predecessor  was  clearly  the  right  one.  The 
word  "continue"  relates  to  past  as  well  as  to  succeeding 
time,  and  amounts  to  the  expression  of  a  wish  to  let  him  go 
on,  not  to  a  declaration  that  he  must  never  be  removed. 
Then,  again,  "  continue  "  here  refers  only  to  the  old  estate, 
and  *'  retain  and  employ  "  are  applicable  to  any  after  pur- 
chased estates,  and  those  words  do  not  mean  "keep  as 
before,"  but  "  engage."  The  words,  therefore,  only  amount 
to  a  recommendation  to  do  something  upon  the  happening  of 
a  contingency.  The  thing  to  be  done  is  not  certain ;  the 
estates  not  being  then  in  existence,  the  subject-matter  is  not 
certain ;  the  amount  of  the  emolument —  "  the  usual  fees  "  — 
cannot  be  said  to  be  certain;  and  on  all  these  grounds, 
therefore,  it  is  clear  that  this  is  not  a  direction  which  must 
be  obeyed,  but  a  recommendation  which  may  or  may  not  be 
adopted.  The  House  will  not,  without  being  compelled  to 
do  so,  fix  such  a  burden  on  the  estate  of  the  tenant  for  life. 
The  judgment  of  the  Court  below  must  be  reversed. 

Mr.  O'Connell  and  Mr.  Knight^  for  the  respondent.  —  The 
decree  now  appealed  from  must  be  supported.  The  words  in 
the  will  are  not  recommendatory  or  precatory,  but  manda- 
tory, and  give  the  respondent  a  right  to  the  agency.  All  the 
three  things,  the  persons,  the  subject,  and  the  amount,  are 
certain,  and  when  they  are  so,  the  rule  of  construction 
(a)  Lloyd  &  Gould,  Cas.  Temp.  Sugd.  163. 
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*  is  clear.  The  object  of  the  appellant  is  to  strike  out  *  141 
all  the  words  of  devise,  and  to  prevent  them  having 
any  effect  whatever.  When  the  testator  made  this  will  he 
was  not  performing  any  duty  or  obligation ;  he  was  express- 
ing his  will,  and  in  doing  so,  he  had  a  right  to  make,  if  he 
pleased,  even  a  capricious  disposition  of  his  property.  Only 
one  of  the  legatees  is  a  relation,  so  that  the  disposition  on  the 
part  of  the  testator  was  purely  voluntary.  In  such  a  case  he 
has  but  to  declare  his  will,  and  it  must  be  observed.  The 
expression  of  his  desire  is  sufBcient  for  that  purpose.  Hardr 
ing  V.  Olyn,  (a)  There  N.  H.,  by  his  will,  gave  to  Elizabeth 
his  wife  all  his  estates  and  leases,  and  his  interest  in  his 
house  in  Hatton  Garden,  and  all  the  goods  and  furniture 
therein  at  the  time  of  his  death,  and  also  all  his  plate,  jewels, 
&c,  but  desired  her,  at  or  before  her  death,  to  give  such 
leases,  jewels,  &c.,  to  such  of  his  own  relations  as  she  ^ould 
think  most  deserving.  She  neither  gave  at,  nor  before,  her 
death,  the  jewels  nor  goods,  &;c.,  to  his  relations.  It  was  held 
that  she  took  only  a  beneficial  interest  during  her  life,  and 
that  so  much  of  the  goods,  jewels,  &c.,  as  remained  in  specie^ 
must  be  divided  equally  among  his  next  of  kin  at  the  time  of 
her  death.  It  was  said  there  by  the  Master  of  the  Rolls, 
*'  the  words  *  willing  and  desiring '  have  been  frequently  con- 
strued to  amount  to  a  trust."  That  case  has  not  been  over- 
ruled, and  it  is  much  stronger  than  the  present.  It  is 
admitted,  that  to  constitute  a  trust,  the  words  must  be  man- 
datory, and  the  subject,  the  person,  and  the  amount  must  be 
certain.  It  has  been  argued  here,  that  the  subject  is  uncer- 
tain ;  first,  as  r^ards  the  period  during  which  the  agency  is 
to  be  continued,  and  next,  as  regards  the  amount  of 
the  fees.  The  agency  is  to  exist,  *  in  the  first  place,  *  142 
during  the  management  of  the  trustees.  The  execu- 
tors are  trustees  for  certain  purposes.  The  meaning,  therefore, 
is  clear.  The  testator  has  desired  them  to  continue,  not  to 
appoint,  the  agent.  The  word  '  desire '  is  a  word  of  com- 
mand ;  it  is  will  maturing  into  action. 

[Lord  Brougham.  —  Suppose  that  the  appointment  is  for 
(a)  1  Atk.  469. 
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joint  lives,  one  of  which  is  at  twenty,  the  other  at  forty. 
This  may  make  a  great  difiFerence  in  the  length  of  the 
appointment.  Does  not  that  render  the  appointment  uncer- 
tain in  an  important  particular  ?] 

Not  so  as  to  affect  its  validity.  The  words  of  the  will  are 
very  strong.  If  the  construction  now  contended  for  is  not 
supported,  all  the  cases  must  be  reviewed.  It  is  true  that 
inconveniences  may  arise  from  holding  such  a  devise  to  be  an 
appointment.  A  vindictive  landlord  having  an  agent  whom 
he  does  not  like  thus  forced  upon  him,  may  prevent  the 
estates  from  being  occupied  ;  but  that  sort  of  case  has  already 
been  the  subject  of  consideration,  and  was  decided  on  by 
Lord  Eldon  in  Friswell  v.  Moore^  on  the  9th  of  December, 
1819.  It  is  to  be  found  in  the  registrar's  book  of  that 
year,  (a)  and  is  in  these  terms  :  "  Friswell  v.  Moore.  — Mr. 
Horne^  for  the  plaintiff,  moved  for  payment  of  money  into 
Court,  for  an  injunction  and  receiver.  The  bill  stated  the 
will  of  Thomas  Matthew  Field,  as  follows :  '  I  have  appointed 
Mrs.  Mary  Moore  and  Mrs.  Dodwell,  now  living  at  40 
Doughty  Street,  to  be  my  executors,  to  receive  and  dispose 
of,  in  manner  therein  mentioned,  all  such  rents  and  moneys 
as  may  now  be  due,  or  as  may  hereafter  become  due  to  me ; 
and  to  give  them  as  little  trouble  as  possible  in  performance 
of  this  friendly  office,  I  have  instructed  Mrs.  Friswell,  who  is 
fully  acquainted  with  the  subject,  to  collect  all  such 
*143  interest,  and  to  pay  all  such  *  demands  thereon  as 
may  become  due,  rendering  a  true  account  thereof  to 
my  executors,  and  paying  them  the  net  produce,  to  be  by 
them  placed  in  the  public  funds  in  the  old  navy  five  per  cents 
stock  with  the  stock  already  standing  there  in  my  name. 
The  interest  of  this  increasing  stock  Mrs.  Friswell  may  be 
enabled  to  receive,  by  my  executors  granting  her  a  power  of 
attorney  so  to  do,  and  allowing  her  2c?.  in  the  pound  for  her 
trouble  in  so  doing.  This  process  I  desire  may  be  continued 
for  seven  years  after  my  death,  or  so  long  as  Mrs.  Friswell 
shall  continue  to  discharge  the  same  to  the  satisfaction  of  my 

(a)  Reg.  Lib.  1819,  fol.  148. 
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executors.'  And  the  said  testator  directed  that  all  the  resi- 
due of  the  estate  should  be  divided  between  his  two  nephews 
and  nieces  therein  mentioned.  The  executrixes  refused  to 
prove  the  will.  Administration  with  the  will  annexed  was 
granted  to  Thomas  Matthews  Moore,  one  of  the  nephews. 
He  sold  out  and  misapplied  testator's  stock  in  the  public 
funds  under  aggravated  circumstances.  Bill  filed  by  Mrs. 
Friswell  alone  against  him.  Mr.  Koe^  in  opposition  to  the 
motion,  took  objection  that  Mrs.  Friswell  had  no  interest  to 
support  the  bill.  Lord  Eldon  overruled  the  objection,  and 
oidered  that  defendant,  Thomas  Matthews  Moore,  do,  within 
a  month,  pay  the  produce  of  the  stock  sold  into  Court,  the 
amount  to  be  verified  by  afl&davits;  with  an  injunction  to 
restrain  him  from  receiving  any  part  of  the  personal  estate." 
The  person,  the  object,  and  the  amount  were  not  so  certain 
in  that  case  as  in  the  present ;  yet  there  a  trust  was  held  to 
be  created.  And  so  it  was  in  Harding  v.  Glyn^  and  in 
Cary  v.  Cary ;  (a)  in  the  latter  of  which  Lord  Chancellor 
Redesdale  said,  (6)  "  When  a  testator,  having  it  in 
•his  power  to  dispose  of  property,  expresses  a  desire  *144 
as  to  the  disposition  of  the  property,  and  the  objects  to 
which  he  refers  are  certain,  the  desire  so  expressed  amounts 
to  a  command ;  and  if  he  shows  his  desire,  he,  in  fact,  ex- 
presses his  intention,  provided  that  the  objects  to  which  he 
refers  are  so  defined  that  a  Court  can  act  upon  the  desire  so 
expressed.  If  he  is  sufficiently  explicit  in  that  respect,  words 
expressing  desire,  words  simply  intimating  that  he  has  no 
doubt  that  such'and  such  things  will  be  done,  will  operate  as 
imperative  on  the  person  to  whom  they  are  directed.  The 
cases  are  clear  on  this  subject,  that  where  the  property  and 
the  objects  are  certain,  any  words  intimating  a  wish  or  desire 
raise  a  trust.  If  the  objects  are  not  certain,  a  trust  can  no 
more  be  raised  upon  words  of  desire  or  request  than  upon 
words  of  actual  devise."  That  was  the  principle  acted  on  in 
Foley  V.  Parry,  (c)  The  words  of  the  testator  there  were, 
"it  is  my  particular  wish  and  request"  that  his  wife  and 
an  infant's  grandfather  "  will  take  care  of  the  education  and 

(a)  2  Sch.  &  Lef.  173.  (6)  Id.  189. 

(c)  5  Sim.  138,  affirmed  by  the  Lord  Chancellor,  2  My.  &  E.  138. 
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maintenance  "  of  the  infant.  They  were  taken  in  conjunc- 
tion with  the  rest  of  the  will,  and  were  held  to  charge  the 
maintenance  of  the  child  upon  the  interest  of  the  widow,  to 
whom  they  were  addressed ;  although,  as  it  was  stated  by  the 
Lord  Chancellor,  the  words  themselves  were  simply  precatory. 

[Lord  Brougham.  —  In  none  of  the  cases  was  there  a  ques- 
tion as  to  the  interests  of  the  person  to  whom  the  recom- 
mendation was  given.] 

Yet  their  interests  must  have  been  affected ;  and  in  the 

case  just  cited,  a  charge  was  positively  created.     Again,  in 

Tibhits  V.  Tibbits^  (a)  the  interests  of  the  parties  pos- 

*  145    sessing  the  *  estate  were  directly  affected.     The  words 

there  were,  "  And  I  do  hereby  recommend  to  my  said 
son  to  continue  his  cousins  in  the  occupations  of  their  respec- 
tive farms  as  heretofore,  and  so  long  as  they  continue  to 
manage  the  same  in  a  good  and  husband-like  manner,  and 
duly  to  pay  their  rents;"  and. they  were  held  to  create  a 
trust  for  the  benefit  of  the  cousins,  and  the  son  was  decreed 
to  elect  whether  he  would  continue  them  in  the  occupation 
or  pay  them  a  compensation.  In  Hibbert  v.  Ribbert^  (6)  the 
words  were  only  recommendatory,  and  it  was  doubtful 
whether  the  testator  possessed  any  real  estate ;  he  did  pos- 
sess none  in  England,  but  he  held  one  in  the  West  Indies, 
and  to  that  the  person  named  was  appointed  receiver. 

[Lord  Plunket.  —  In  all  those  cases  the  Court  thought  the 
intention  of  the  testator  was  clear.  My  difficulty  here  was, 
as  to  what  really  was  his  intention.] 

It  is  submitted,  that  the  words  here  sufficiently  show  the 
intention  of  the  testator.  In  Pushman  v.  Filliter^  (c)  the 
testator  gave  the  residue  of  his  personal  estate  to  his  wife, 
"  desiring  her  to  provide  for  my  daughter  Anne  out  of  the 
same,  as  long  as  she,  my  said  wife,  shall  live ;  and  at  her 
decease  to  dispose  of  what  shall  be  left  among  my  children, 

(a)  19  Ves.  656  ;  1  Jac.  317.  (6)  8  Mer.  681. 

(c)  3  Ves.  7. 
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in  such  manner  as  she  shall  judge  most  proper."  It  was 
contended  that  this  was  no  trust  for  the  children  after  her 
death.  Lord  Alvanley,  Master  of  the  Rolls,  said,  "The 
words  are  clearly  sufficient  to  raise  a  trust,  for  we  have  now 
got  beyond  any  possibility  of  doubt  as  to  the  rule  of  the 
Court,  that  all  words  of  recommendation  or  desire  by  a  per* 
son  having  power  to  command  shall  operate  as.  a  trust.  The 
only  question  is,  whether  the  person  in  whose  favour  the 
request  is  made,  and  the  property  to  which  it  applies, 
are  certain ;  if  so,  all  these  words  used  by  a  *  person  *  146 
having  a  right  to  command  shall  create  a  trust."  But 
as  the  words  '*  what  shall  be  left  "  made  it  doubtful  whether 
any  thing  might  be  left,  it  was  held  that  no  trust  was  created 
for  the  children.  The  principle  was  clearly  stated  in  that 
case,  but  the  decision  proceeded  on  the  ground  that  the  sub- 
ject-matter, on  which  the  will  there  was  to  operate,  was 
uncertain.  It  is  not  necessary  that  the  person  appointed 
should  be  acceptable  to  the  pei*son,  of  whose  estate  he  is  to 
be  collector  ;  it  is  sufficient  for  that  purpose  that  the  person 
appointuig  him  has  the  right  to  command.  The  services  of  a 
person,  who  may  claim  to  perform  certain  duties  at  the  coro- 
nation of  his  sovereign,  may  be  very  unacceptable  to  the 
sovereign  at  the  moment,  but  no  one  ever  heard  that  such 
a  person's  right  was  disputed  or  denied  on  that  account. 
There  was  a  case  of  this  kind,  Williams  v.  Corbet^  (a)  re- 
cently before  the  Vice-Chancellor,  where  a  man,  by  a  dis- 
position like  the  present,  was  declared  auditor  of  a  real 
estate,  and  yet  the  decree  of  the  Yice-Chancellor  there  was 
to  this  effect :  "  That  he  is  entitled  to  continue  auditor  of  the 
real  estate,  and  the  trustees  shall  lay  before  him  an  account 
of  the  real  estate,  so  far  as  the  same  is  not  now  audited,  and 
their  future  accounts  shall  be  audited  by  the  plaintiff;  and  it 
is  referred  to  the  Master  to  declare  what  is  the  proper  remu- 
neration." In  another  case,  which  arose  out  of  the  will  of 
the  Duke  of  Bridgewater,  a  person  named  Bradshaw  was,  by 
that  wiU,  appointed  superintendent  of  the  estates,  and  power 
was  given  him  by  that  will  to  appoint  an  agent.  The  ten- 
ant for  life  being  dissatisfied  with  the  manner  in  which  the 
(a)  Since  reported,  8  Sim.  349. 
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man  appointed  by  Bradshaw  had  performed  his  duty,  filed 
a  bill  for  his  removal,  but  it  never  occurred  to  any  of 

*  147    *  the  persons  concerned  in  that  suit  that  he  could  be 

removed  for  aught  but  misconduct.  The  matter  was 
compromised  on  terms  advantageous  to  the  gentleman  in 
respect  of  his  agency.  In  the  case  of  Lord  Dudley's  will  a 
similar  circumstance  occurred.  If  the  tenant  for  life  chooses 
to  put  an  end  to  the  right  thus  created,  he  must  do  so  on  the 
terms  of  compensation. 

The  question  whether  the  tenant  for  life  would  be  liable  to 
make  compensation,  should  he  think  fit,  contrary  to  all  the 
Irish  practice,  to  occupy  the  estate  himself,  is  one  which  does 
not  arise  on  the  pleadings  as  they  now  stand.  The  words 
here  are  not  only  strong  in  themselves,  and  coming  from  a 
man  who  has  a  right  to  command,  must  be  taken  to  express 
command,  but  they  are  immediately  connected  with  others  of 
that  nature.  Thus  the  sentence  following  the  one  on  which 
the  respondent  rests  his  claim  is  expressed  in  these  terms: 
"  It  is  also  my  further  desire." 

[Lord  Plunket.  —  How  would  the  matter  be  if  the  tenant 
had  sold  his  interest  ?] 

The  testator's  direction  would  still  be  binding  on  the  estate, 
which  would  have  been  bought  subject  to  the  provisions  of 
the  will.       ♦ 

[The  Lord  Chancellor.  —  Mr.  Lawless  claims  to  have  a 
right  as  to  the  estates  in  possession,  and  as  to  those  to  be 
bought  under  the  will.  Had  he  a  right  to  file  a  bill  to  com- 
pel purchase  of  other  estates?  That  consequence  may  seem 
absurd,  but  every  consequence  of  the  inference  contended 
for,  however  absurd,  must  ba  looked  at  in  ascertaining  the 
intention  of  the  testator.] 

But  here,  where  the  desire  has  a  clear  meaning,  specula- 
tion as  to  the  consequences  of  canning  it  into  effect  is  for- 
bidden to  the  Court. 
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[The  Lobd  Chancellor.  —  If  he  has  a  right  to  a  part  of 
the  rents  of  the  estates  to  be  purchased,  he  would  have  a 
right  to  call  on  the  Court  to  exercise  its  discretion  as 
*to  such  purchase.]  *148 

But  after  attaining  twenty-one  the  appellant  has  a  veto  on 
the  purchase  of  estates,  so  that  that  right,  whatever  might 
have  been  its  extent,  need  not  now  be  the  subject  of  consid- 
eration. Besides,  though  the  will  gives  the  respondent  a 
right  to  a  percentage  on  actual  rents,  it  may  not  give  him 
any  right  to  accelerate  the  purchase  of  estates  to  create 
rents.  The  performance  of  a  duty  and  the  receipt  of  fees 
go  together ;  and  as  there  would  be  no  duty  to  perform  with 
respect  to  unpurchased  estates,  there  would  be  no  right  to 
receive  fees.  The  meaning  put  on  the  word  "desire"  in 
the  Court  below  is  totally  unsupported  by  authority.  Lord 
Plunket  said,  (a)  "  There  can  be  no  doubt  that  when  the 
testator  expressed  his  ^  desire '  that  the  plaintiff  should  be 
continued  agent  over  the  estate  after  his  death,  he  meant  he 
should  be  continued  on  the  same  footing  as  he  was  employed 
by  himself ;  that  is  to  say,  subject  to  be  removed  at  pleasure, 
whenever  the  party  should  think  fit  either  to  substitute 
another  person  in  his  place  or  to  act  as  his  own  land  agent, 
if  he  thought  proper  to  do  so."  The  word  **  desire  "  is  not 
thus  capable  of  a  double  construction.  If  the  testator 
merely  meant  to  leave  it  to  the  will  and  pleasure  of  those 
who  came  after  him,  he  would  simply  have  left  a  memoran- 
dum of  his  approbation  of  the  respondent's  conduct.  The 
construction  put  upon  the  words  by  Sir  Edward  Sugden  is 
much  more  reasopiable.  He  said,  (6)  "  If  you  say  that  this 
is  an  office  to  be  held  at  the  mere  will  and  pleasure  of  the 
devisee,  you  must  argue  that  it  is  so  by  necessary  implication. 
Why  imply  this  ?  If  something  is  to  be  implied,  why  may  I 
not  imply  that  the  testator  did  not  intend  it  to  be  so  ? 
But  then  it  is  said,  i£  the  testator  *  meant  this  to  be  a  *  149 
permanent  office,  why  did  he  not  so  express  himself  ? 
but  I  say,  if  he  meant  it  to  be  a  removable  office,  why  did  he 
not  express  that  intention  ?     There  could  have  been  no  diffi- 

(a)  Lloyd  &  Goold,  166,  n.  (b)  Lloyd  &  Goold,  170. 
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culty  in  saying  this, '  I  recommend  you  to  employ  Mr.  Law- 
less as  your  agent  as  long  as  you  think  fit ; '  that  would  have 
been  a  simple  recommendation.  The  authorities  appear  to 
me  to  conclude  this  case.  I  cannot  distinguish  it  in  principle 
from  Tibbits  v.  Tibbiti^  where  Lord  Eldon  says, '  It  is  clear 
that  recommendation  in  a  will,  where  the  object  and  subject 
are  certain,  amounts  to  a  trust.' "  It  is  submitted  that,  for 
these  reasons,  the  judgment  of  Lord  Chancellor  Sugden  must 
be  affirmed. 

Mr,  Pemberton^  in  reply.  —  It  is  admitted  on  the  other  side 
that,  for  the  purpose  of  creating  a  trust  as  to  any  particular 
thing,  there  must  be  a  certainty  in  the  person,  the  object, 
and  the  amount.  Apply  that  rule  to  the  present  case,  and 
the  claim  of  a  trust  is  at  an  end.  Take  the  question  sug- 
gested by  the  House,  whether  any  right  exists  in  the  respon- 
dent to  have  the  personalty  invested  in  realty.  There  is 
none.  Nor  would  the  respondent  have  a  right  to  claim  some 
of  the  personalty,  or  of  the  annual  amount  collected  from  it ; 
yet  the  personalty  is  directed  to  be  employed  for  the  same 
purposes  as  the  realty.  That  shows  an  uncertainty  as  to  the 
thing  itself.  Now  look  as  to  the  certainty  of  the  duty.  As 
manager,  the  respondent  would  have  the  power  of  letting  or 
occupying  the  premises,  and  might  claim  or  remit  the  rents, 
—  as  irremovable  manager,  he  might  prevent  the  owner 
of  the  estate  from  doing  any  of  these  things.  On  the  other 
side  this  is  denied,  and  it  is  said  that  he  has  merely  to 
receive   the   rents   and  profits  of   the   estate.      The 

*  150   decree  *  does  not  so  treat  the  matter,  for  it  declares 

him  entitled  to  be  continued  as  agent.  Now  the 
rights  and  duties  of  an  agent  are  not  limited  to  merely  receiv- 
ing and  paying  over  rents,  and  an  agent  is  prevented  from 
abusing  his  power,  solely  by  the  power  of  the  principal  to 
remove  him.  In  this  case  it  is  clear,  that  what  are  the  rights 
and  duties  of  the  situation  claimed  by  Mr.  Lawless,  no  one 
can  positively  tell.  Then  again,  the  very  nature  of  the  office 
of  an  agent  implies  a  power  on  the  part  of  the  principal  to 
remove  him.  In  the  nature  of  the  office,  therefore,  is  to  be 
found,  under  ordinary  circumstances,  the  limit  of  its  duration. 
[126] 


SHAW  V.   LAWLESS.  •  150 

Yet  that  is  contrary  to  the  construction  contended  for  on 
the  other  side,  for  the  respondent  is  said  to  be  constituted 
agent  for  the  life  of  the  appellant.  Here  again  is  uncer- 
tainty. The  amount  of  remuneration,  and  even  the  sources 
from  which  it  is  to  be  derived,  are  also  uncertain.  To 
affirm  this  decree  will  be  to  give  the  respondent  a  right 
to  prevent  the  appellant  from  residing  on  his  own  estate,  and 
managing  it.  He  must  henceforth  employ  an  agent,  and 
that  agent  must  be  the  respondent.  Suppose,  instead  of  a 
manager  of  an  estate,  it  was  the  case  of  a  servant,  and  sup- 
pose the  devisee  to  have  no  occasion  for  a  servant,  would  this 
recommendation  amount  to  a  direction  to  him  to  keep  up  the 
establishment?  Would  it  amount  likewise  to  a  prohibition 
to  him  against  selling  the  estate  ?  If  the  testator  here  had 
determined  on  secuiing  an  advantage  to  the  respondent  at  all 
events,  he  might  have  given  the  respondent  one-twentieth  of 
the  estate  at  once,  instead  of  giving  him  a  claim  to  an  office 
which  would  secure  him  that  amount  of  benefit.  Williams 
V.  Corbet  does  not  resemble  this  case.  The  appointment  of 
Williams  was  that  of  an  auditor,  who  was  to  control 
•  the  accounts  of  trustees ;  but  here  he  is  to  control  the  *  151 
acts  of  the  principal.  Nor  is  the  case  of  the  Bridge- 
water  EJstates  in  point,  for  there  was  a  direct  declaration  of 
the  intention  to  benefit  a  particular  individual  at  all  events, 
and  the  words  were  of  the  most  express  and  positive  kind. 
There  is  no  such  intention  so  expressed  here.  On  the  con- 
trary, if  the  appellant  was  to  die  leaving  children,  the  respon- 
dent might  at  once  be  turned  out  of  his  situation.  In  all 
respects,  therefore,  this  portion  of  the  will  is  too  uncertain  to 
create  a  trust  in  favour  of  the  respondent. 

The  Lord  Chancellor.  —  As  we  shall  have  to  decide 
between  the  judgments  of  two  Judges  of  the  greatest  experi- 
ence and  learning,  we  ought  to  take  time  to  consider  this 
question. 

Judgment  postponed. 
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August  15,  1838. 

The  Lord  Chancellor.  —  This  case  comes  on  appeal  here 
from  the  Court  of  Chancery  in  Ireland.  The  question  for 
consideration  arises  upon  the  construction  of  the  will  of  Wm. 
Alexander  Shaw,  by  which  he  devised  certain  estates  to  two 
trustees  to  the  use  of  Wm.  Shaw,  the  present  appellant,  for 
life,  with  remainders  over,  and  the  will  then  contains  this 
provision :  (a)  [His  Lordship  read  it.]  Then  he  directs  the 
residue  of  his  personal  estate  to  be  invested  in  the  purchase 
of  other  lands,  to  be  settled  to  the  same  uses  as  the  devised 
estates.  The  question  which  came  before  the  Court  of  Chan- 
cery in  Ireland  was,  whether  the  respondent  Lawless 

♦  162    had  a  right,  as  against  Shaw,  *  the  tenant  for  life,  to  be 

continued  in  the  receipt  of  the  rents  and  profits,  and  to 
have  the  benefit  of  the  usual  fees  payable  to  agents  in  Ireland 
in  respect  of  the  management  of  estates  there.  There  had 
been  two  decrees  in  the  Court  of  Chancery  in  Ireland  of  a 
directly  opposite  nature.  The  cause  first  came  before  Lord 
Plunket,  who  being  of  opinion  that  the  provision  in  the  will 
did  not  give  Lawless  a  title  as  against  Shaw,  dismissed  w4th 
costg  the  bill  which  Lawless  had  filed.  He  was  pleased  to 
declare,  that  as  to  so  much  of  the  suit  as  related  to  evidence 
of  the  fitness  of  Lawless  for  the  situation,  each  party  should 
pay  his  own  costs,  but  that  as  to  the  rest,  the  bill  should  be 
dismissed  with  costs.  The  cause  was  afterwards  reheard 
before  Lord  Chancellor  Sugden,  who  was  of  opinion  that  the 
judgment  which  had  been  pronounced  by  his  predecessor  was 
not  correct,  and  he  therefore  reversed  it,  declaring  that  Law- 
less was  entitled  to  act  as  agent  for  the  estates  then  held, 
and  likewise  for  those  that  might  in  future  be  purchased, 
and  the  costs  of  the  suit  were  given  to  him.  These  two  con- 
flicting decisions  naturally  brought  the  case  to  your  Lord- 
ships' bar,  and  it  was  argued  when  my  noble  and  learned 
friend  (Lord  Brougham)  was  present;  and  I  am  happy  to 
say,  that  we  entirely  concur  in  our  conclusions  as  to  the  con- 
flict between  the  two  decisions.  There  was  a  great  variety 
of  cases  cited,  and  the  grounds  on  which  the  title  of  Lawless 
was  rested  were,  that  the  words  in  the  will  created  a  trust  in 
(a)  See  ante,  130. 
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his  favour ;  that  the  testator,  who  had  an  undoubted  right  to 
dispose  of  the  estate  as  he  thought  proper,  had  given  an 
interest  in  it  to  Lawless,  whom  he  described  as  his  friend,  and 
of  whose  conduct  he  spoke  in  terms  of  strong  approbation. 
The  question  for  your  Lordships  to  consider  is,  whether 
these  words  *  amount  to  a  trust,  or  only  to  an  expres-  *  158 
sion  of  opinion  and  advice. 

All  the  cases  upon  a  subject  like  this  must  proceed  on  a 
consideration  of  what  was  the  intention  of  the  testator.    Now 
the  first  observation  that  strikes  one  with  reference  to  that 
matter  is,  that  diuing  the  life  of  the  testator  Lawless  was  his 
agent.     But  then  he  was  agent  only  during  the  testator's 
pleasure,  and,  by  the  terms  of  the  will,  the  testator  desired 
that  he  should  continue  in  the  agency.    Is  that  desire  to  be 
considered  a  command  ?  if  so,  for  what  length  of  time  is  he 
to  continue  ?    If  he  is  to  continue  to  act  as  agent,  the  natural 
presumption  is,  that  he  is  to  continue  on  the  same  terms  as 
during  the  life  of  the  testator.     If  so,  that  is  during  the 
pleasure  of  the  holder  of  the  estate.    But  then  that  negatives 
the  presumption  of  an  estate  or  interest  created  by  the  words 
of  the  provision,  and  vested  in  this  respondent.     The  appel<- 
lant  is  the  tenant  for  life ;  he  has  the  legal  estate.    If  Lawless' 
title  is  what  it  has  been  argued  to  be,  he  has  an  equitable 
charge  on  the  legal  estate  of  Shaw  ;  and  as  he  is  to  have  the 
usual  fees  of  five  per  cent,  the  result  would  be,  that  Lawless 
would  not  only  be  an  equitable  incumbrancer  to  that  amount, 
but  would  have  a  right  to  manage  and  direct  the  estate,  and 
would  have  full  power  over  the  conduct  of  the  property.     If 
so,  the  testator  must  have  intended  that  Shaw,  to  whom  he 
gave  the  estate  for  life,  should  not  have  the  direction  of  his 
own  estate,  for  the  two  powers  of  direction  and  management 
are  inconsistent  with  each  other.     He  must  be  taken,  on  this 
view  of  the  case,  to  have  intended  that  the  legal  devisee  for 
life  should  not  have  the  management,  but  that  the  equitable 
incumbrancer  on  the  real  estate  should  have  the  control  and 
management  of  the  property.    But  the  trustees  of  the 
will  are,  during  a  considerable  *part  of  the  time,  to    *154 
have  not  only  the  management  of  the  estate  which  the 
testator  devised,  but  are  authorized  and  directed  to  lay  out 
Toi.  ▼.  9  [  129  ] 
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part  of  the  personalty,  the  residue,  in  the  purchase  of  other 
lands.  If  Lawless  is  the  equitable  incumbrancer  to  the 
amount  of  one-twentieth  part  of  the  income  of  the  estate,  he 
has  a  clear  interest  in  the  residue,  for  he  might  take  one- 
twentieth  part  of  the  residue ;  he  might  file  a  bill  in  Chancery 
in  order  to  control  the  application  of  the  residue,  and  claim  to 
be  absolutely  invested  in  what  he  is  entitled  to  receive^ 
namely,  this  one-twentieth  part.  When  your  Lordships  see 
to  what  extent,  and  I  might  almost  say  to  what  absurd  extent, 
this  construction  of  the  will  necessarily  leads,  you  cannot 
hesitate  in  coming  to  the  conclusion  that  it  is  at  least  very 
doubtful  how  far  this  could  possibly  have  been  the  intention 
of  the  testator. 

There  is,  it  is  true,  a  great  variety  of  cases  in  which  the 
expression  of  a  wish  has  been  held  to  create  a  trust ;  but  the 
rule  of  construction  in  these  cases  is,  that  there  should  be 
certainty  in  the  object  and  in  the  subject  of  a  trust  so  cre- 
ated ;  that  the  expressions  in  the  will  should  not  leave  the 
matter  in  a  doubtful  ambiguity.  Cary  v.  Cary  (a)  has  been 
referred  to.  There  Lord  RfiDESDALE  expressed  the  rule  in 
these  words :  ^^  When  a  testator,  having  it  in  his  power  to 
dispose  of  property,  expresses  a  desire  as  to  the  disposition  of 
the  property,  and  the  objects  to  which  he  refers  are  certain, 
the  desire  so  expressed  amounts  to  a  command ;  and  if  he 
shows  his  desire,  he  in  fact  expresses  his  intention,  provided 
the  objects  to  which  he  refers  are  so  defined  that  a  Court  can 

act  upon  the  desire  so  expressed."  (6)  In  Foley  v. 
*  155    Parry  (c)  the  *  Court  held  that  a  desire  that  a  devisee 

in  remainder  should  be  educated  and  maintained  from 
the  income  of  the  devised  property  created  a  trust  in  his 
favour.  There  every  thing  concurred  to  show  that  such  was 
the  intention  of  the  testator.  In  Hihhert  v.  Hibhert  (d)  a 
trust  was  held  to  be  created  as  to  a  West  Indian  estate,  and 
Humphreys,  the  person  in  whose  favour  the  devise  was  made, 
was  appointed  consignee.  But  there  the  words  were  clear 
and  express  in  his  favour,  though  the  estate  to  which  they 

(a)  2  Sch.  &  Lef .  173.  Q>)  Id.  p.  189. 

(c)  5  Sim.  138,  affirmed  on  appeal,  2  My.  &  K.  138. 

(d)  8  Mer.  681. 
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applied  appeared  doubtful.  In  JHhbits  y.  I}ibbit8  (a)  there 
was  no  doubt  as  to  the  subject-matter ;  but  still  that  case 
carried  the  doctrine  of  creation  of  trusts  further  than  any 
which  had  preceded  it,  though,  as  it  seems  to  me,  not  so  far 
as  the  decree  in  the  present  case  has  carried  it.  It  is  true 
that  all  that  the  Court  requires  is,  that  the  subject  and  the 
object  shall  be  defined  and  certain.  Then  what  is  the  subject 
in  the  present  case  ?  It  is  the  right  to  be  employed  in  the 
receipt  of  the  rents  and  the  agency  and  management  of  the 
land  of  another  person  upon  the  usual  fees.  What  is  the 
necessary  effect  of  this  alleged  right  ?  It  goes  to  exclude 
Shaw  from  the  management  of  his  own  estate,  or  from  the 
receipt  of  the  rents  themselves.  Then  this  question  arises  : 
Suppose  that  he  parts  with  the  estate,  would  it,  in  the  hands 
of  a  purchaser,  be  subject  to  the  same  liability  to  this  claim 
of  agency  on  the  part  of  Lawless  7  Was  it  the  desire  or  the 
wish  of  the  testator  that  it  should  be  so  ?  or  did  he  merely 
wish  that  his  devisee  should  employ  a  man  whose  conduct 
had  given  satisfaction  to  himself?  Some  cases  of  difficulties 
of  another  kind  were  put  in  the  course  of  the  argument. 
It  was  asked,  among  other  things,  *  whether,  if  a  tes-  **156 
tator  should  say  that  he  desired  his  son  to  be  educated 
at  a  particular  school,  that  would  create  a  trust  in  favour  of 
the  schoolmaster  7  That  would  certainly  be  a  matter  for  the 
advantage  of  the  schoolmaster,  but  it  could  not  be  contended 
that  he  would  have  a  right  to  enforce  the  performance  of  this 
desire  of  the  testator.  It  would  be  an  expression  of  desire 
made  for  the  benefit  not  of  the  master  but  of  the  scholar. 

The  cases  arising  out  of  the  wills  relating  to  the  Bridge- 
water  and  the  Dudley  Estates  have  been  referred  to,  but  they 
do  not  apply  to  the  present  case. 

Having  examined  all  the  cases,  and  quite  satisfied  myself 
that  there  is  not  a  case  which  comes  at  all  near  the  present, 
—  I  mean,  indeed,  that  all  are  against  the  construction  con- 
tended for  by  the  respondent,  —  I  am  of  opinion  that  the 
judgment  pronounced  by  Lord  Plunkbt  was  correct,  and  I 
am  of  opinion  that  the  decree  of  Lord  Chancellor  Suoden 
must  so  far  be  reversed. 

(a)  19  Yes.  666  ;  Jac.  817. 
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Then  as  to  costs.  Thinkmg  as  I  do,  that  the  claim  of  the 
respondent  was  unfounded,  I  think  that  the  appellant  should 
be  indemnified  for  defending  himself  against  that  claim  to  the 
extent  of  taxed  costs,  but  that  he  should  not  have  the  costs 
of  that  part  of  the  case  which  related  to  the  fitness  of  Lawless 
for  the  situation  ;  for,  as  it  was  said  in  the  Court  below,  the 
case  might  have  been  argued  on  demurrer,  and  that  question 
need  not  have  been  discussed ;  I  think,  therefore,  that  that 
part  of  the  decree  was  correct,  and  I  move  your  Lordships 
accordingly.  I  ought  to  add,  that  I  am  instructed  by  my 
noble  and  learned  friend  to  say  that  he  concurs  with  this 
judgment. 

Order  accordingly. 
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GALWEY  V.  BAKER. 

183S. 

Galwey Plaintiff  in  Error. 

Baker Defendants  in  Error. 

BiU  of  Exceptions.    Practice. 

A  bill  of  exceptions  tendered  to  the  direction  giyen  by  the  Judge  to  the 
jury,  set  forth  the  pleadings  and  evidence,  and  then  referred  to  a 
lease,  part  of  which  was  inserted  by  way  of  extract.  The  judgment 
of  the  Court  on  the  bill  of  exceptions  having  been  brought  up  by  writ 
of  error  to  this  House,  the  counsel  for  the  plaintiff  in  error  proposed 
to  read  a  part  of  the  lease  not  extracted  into  the  bill  of  exceptions. 

Held,  that  they  were  not  at  liberty  to  do  so.^ 


>  The  party  taking  exceptions  must  cause  such  facts  to  appear  in  evi- 
dence, and  to  be  reported  in  the  bill  of  exceptions,  as  will  show  that  the 
[182] 
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March  18. 

This  was  an  action  of  trover  brought  in  the  Court  of  King's 
Bench,  Ireland,  to  recover  the  value  of  certain  trees  grown 
on  an  estate,  of  which  the  plaintiff  was  the  owner  in  fee,  but 
which  was  at  the  time  held  by  the  defendant,  under  a  lease 
renewable  for  ever.  The  plaintiff  claimed  the  right  to  the 
trees  under  the  terms  of  the  lease,  and  the  defendant  claimed 
to  have  the  property  in  them  by  virtue  of  two  Acts  of  the 
Irish  Parliament  (5  Geo*  3,  c.  17,  and  23  &  24  Geo.  3,  c.  39). 
The  cause  was  tried  in  March,  1835,  before  Mr.  Seijeant 
Greene,  at  the  assizes  for  the  county  of  Cork,  when  that 
learned  Judge  directed  the  jury  to  find  a  verdict  for  the 
plaintiff.  The  defendant  tendered  a  bill  of  exceptions,  which 
was  afterwards  decided  by  the  Court  of  King's  Bench  in 
fevour  of  the  defendant,  and  that  decision  being  affirmed  by 
the  Court  of  Exchequer  Chamber  in  Ireland,  a  writ  of 
•  error  was  brought  in  Parliament.  The  bill  of  excep-  *  158 
tions,  in  stating  the  evidence  for  the  plaintiff,  set  forth 
some  of  the  proof  on  his  part  thus : 

**Thejplaintiff  gave  evidence  to  show  that  John  Galwey 
and  Edward  Galwey,  esquires,  were,  at  the  time  of  the  mak- 
ing of  the  indentures  of  lease  and  release  hereinafter  men- 
tioned, seised  in  their  demesne  as  of  fee  of  and  in  the  lands 
and  tenements  hereinafter  mentioned,  and  that  by  certain 
indentures  of  lease  and  release,  the  said  release  bearing  date 
the  29th  day  of  October,  1789,  the  said  John  Galwey  and 
Edward  Galwey  demised  unto  Sir  Richard  Eellett,  knight, 
aU  that  and  those  the  dwelling-house  and  demesne  lands  of 
Lota,  therein  described,  saving  and  always  reserving  out  of 
the  said  demise  unto  the  said  John  Galwey  and  Edward 
Galwey,  and  to  the  person  or  persons  who  should  from  time 
to  time  be  entitled  to  the  reversion  in  said  lands,  all  mines, 
minerals,  and  royalties  happening  or  being  thereon,  and  also 
all  wood  and  imderwood,  timber,  and  timber  trees,  standing,  . 

rating  at  the  trial  was  wrong,  if  he  expects  to  avail  himself  of  them. 
The  Court  hearing  the  exceptions  can  add  nothing  to  them  by  presump- 
tion or  otherwise.  See  Fuller  v.  Boby,  10  Gray,  288;  Eastman  v.  Crosby, 
8  Allen,  206. 
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growing,  or  being  thereon,  or  at  any  time  thereafter  to  stand 
or  grow  thereon,  with  full  and  free  liberty  of  ingress  and 
regress  to  take  and  carry  away  the  same,  to  hold  for  a  certain 
term  of  three  lives  therein  named,  with  covenant  for  per- 
petual renewal  at  a  rent  therein  mentioned,  as  by  said  inden- 
ture of  release  will  appear." 

In  the  course  of  the  argument  (a)  for  the  plaintiff  in  error, 
reference  was  proposed  to  be  made  to  the  lease  itself,  with  a 
view  to  show  what  was  the  intention  of  the  parties,  and  for 
that  purpose  the  learned  counsel  for  the  plaintiff  in  error 
began  to  quote  some  of  the  provisions  of  it  not  set  out  in 
the  bill  of  exceptions. 

*  159        *  Sir  F.  Pollochy  for  the  defendant  in  error,  objected 

to  this  course.  The  argument  must  be  confined  to 
that  part  of  the  lease  which  appears  on  the  face  of  the  bill 
of  exceptions.  This  House,  as  a  Court  of  error,  cannot  take 
notice  of  any  thing  which  did  not  appear  there. 

Lord  Brougham.  —  Is  there  any  thing  on  the  back  of  the 
document  itself  to  show  that  it  was  used  in  the  argument  on 
the  bill  of  exceptions  ? 

Sir  TT.  Follett^  who,  with  the  Attorney-General,  appeared 
for  the  plaintiff  in  error.  —  It  is  marked  as  admitted  by  con- 
sent. 

Lord  Brougham.  —  That  was  at  the  trial ;  it  is  not  stated 
in  the  bill  of  exceptions. 

Sir  F.  Pollock,  —  The  House  cannot  hear  an  argument  on 
a  state  of  facts  which  was  not  before  the  Court  below. 

Sir  W.  FoUett.  —  The  lease  was  put  in  evidence  at  the  trial 
under  the  prout  patet.  The  fact  that  it  was  so,  suflSciently 
appears  by  the  bill  of  exceptions,  and  the  lease  may  therefore 
be  referred  to.  It  is  impossible  to  conceive  how  the  Court 
could  decide  on  this  case  without  seeing  the  lease.  The  term 
(a)  The  writ  of  error  has  been  argued,  but  not  decided. 
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of  years  could  only  be  known  from  the  lease ;  that  term  is 
spoken  of  in  the  bill  of  exceptions ;  the  lease  is  there  referred 
to.  It  must,  therefore,  be  taken  that  the  lease  appears  on  the 
ia^sae  of  the  bill  of  exceptions. 

Lord  Brougham. — How  can  that  be  ?  Suppose  the  Judge, 
in  his  report  of  a  trial,  was  to  say  that  it  appeared  by 
such  a  man's  evidence,  &c.,  but  that  evidence  *was  *160 
not  stated  on  the  bill  of  exceptions ;  according  to  your 
argument,  you  would  only  have  to  say  that  such  facts  ap- 
peared in  the  man's  evidence  on  the  notes  of  the  Judge,  and 
then  you  might  refer  at  large  to  that  evidence.  Yet  it  is 
plain,  that  on  that  mention  of  it  the  man's  evidence  could 
not  be  referred  to  and  read. 

Sir  W.  Follett.  —  There  is  a  distinction  between  the  two 
cases.  The  man's  evidence  might  not  be  read  merely  be- 
cause that  reference  had  been  made  to  it ;  but  where  a  docu- 
ment is  referred  to,  and  part  of  it  extracted,  the  whole  of  it 
may  be  read. 

Sir  F.  Pollock.  —  The  rule  here,  as  everywhere  else,  is, 
that  if  a  record  of  an  inferior  Court  comes  up  to  a  Court  of 
error,  only  so  much  of  any  thing  as  is  stated  on  the  face  of 
the  record  can  be  read. 

The  Attorney-General. — Suppose  a  bill  of  exceptions 
said,  ^^  as  appears  by  the  case,"  or  ^^  as  appears  by  the  sched- 
ule hereto  annexed,"  the  whole  case  or  schedule  might  be 
referred  to. 

[Lord  Brougham.  —  That  is  a  very  different  case,  and  the 
objection  would  not  arise  there.] 

But  here  are  words  of  reference. 

[Lord  Brougham.  —  Words  of  reference  to  a  lease ;  but 
how  do  we  know  that  this  is  the  lease  referred  to  ?] 
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But  there  being  words  of  reference  here,  this  indenture 
must  be  considered  as  embodied  in  the  bill  of  exceptions. 
It  is  true  that  no  use  can  be  made  of  documents  not  set  out 
in  the  bill  of  exceptions ;  but  that  is  not  the  case  with  this 
lease,  which  may  be  considered  as  set  out,  since  part  of  it  is 
extracted,  and  the  lease  itself  is  specifically  mentioned. 

*161  *LoBD  Brougham.  —  My  Lords,  I  have  no  doubt 
upon  the  question  thus  incidentally  raised  for  our 
decision.  It  would  be  an  important,  and  I  think  an  injuri- 
ous novelty,  if  you  were  to  allow  matter  which  does  not 
appear  on  the  record  to  be  imported  into  it  in  the  course  of 
argument  by  the  counsel.  The  Statute  of  Westminster  2 
(13  Ed.  1,  Stat.  1,  c.  31)  was  this :  As  nothing  which  appears 
on  parol  can  ever  make  part  of  the  record,  and  thereby  be 
brought  up  to  a  Court  of  error,  which  is  to  judge  of  that 
record,  that  statute  induced  a  party,  by  pursuing  a  particular 
course,  to  make  certain  things  which  are  not  a  part  of  the 
record  in  efifect  become  so,  and  thus  form  part  of  the  writ  of 
error.  But  that  cannot  be  the  case  with  matter  which  is  not 
so  dealt  with,  where  parties  have  not  pursued  the  course 
which  the  statute  has  pointed  out.  If  there  was  no  other 
objection  to  the  course  now  proposed  this  would  be  sufficient, 
namely,  what  security  have  you,  or  can  you  have,  that  that 
which  they  refer  tp  is  the  identical  document  mentioned  in 
the  record  ?  The  production  of  a  document  indorsed  by  the 
officer  of  the  Com*t,  at  the  time  of  the  trial,  is  not  sufficient 
to  satisfy  you  on  that  point ;  the  statute  requires  something 
else,  namely,  the  seal  of  the  Judge.  His  signature  would 
not  be  sufficient.  I  grant,  for  the  argument's  sake,  although 
I  do  not  allow  it  fully,  that  the  signature  gives  authority  to 
this  as  a  document  read  at  the  trial,  but  for  aught  I  know  to 
the  contrary,  there  may  have  been  two  such  documents  read 
at  the  trial,  one  with  and  the  other  without  a  certain  state- 
ment. It  would  be  most  dangerous  in  itself,  and  certainly 
contrary  to  all  the  ordinary  principles  of  the  law,  to  allow 
what  is  now  proposed,  and  I  should  humbly  recommend  to 
your  Lordships  not  to   allow   it,  unless  some  dear 

*  162    authority  is  shown  for  it.     There  is  *  no  such  author- 
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ity.  This  lease  does  not  appear  to  have  been  before  the 
Court  of  error,  nor  even  before  the  Court  of  King's  Bench, 
when  the  case  was  argued  there  on  the  bill  of  exceptions. 
This  case  had,  therefore,  passed  through  two  Courts  without 
the  whole  of  this  document  being  considered,  and  we  cannot, 
therefore,  now,  for  the  first  time,  admit  it  to  our  con- 
sideration.^ 

The  Lord  Chancellor.  —  I  am  of  the  same  opinion  with 
my  noble  and  learned  friend.  The  course  now  proposed 
would  get  rid  of  the  very  object  of  the  statute  relating  to 
bills  of  exceptions.  That  statute  directed  a  particular  course 
to  be  pursued,  in  order  that  any  facts  proved  at  the  trial 
might,  if  the  parties  pleased,  become  part  of  the  record.  In 
this  case,  certain  provisions  of  a  lease  have  been  set  out,  but 
the  reference  to  them  in  the  bill  of  exceptions  was  not  for 
Hie  purpose  of  vouching  for  the  contents  of  the  lease,  but 
only  for  such  parts  as  were  extracted  into  the  bill  of  excep- 
tions itself.  The  state  of  facts,  as  there  exhibited,  is  that  on 
which  the  counsel  applied  to  the  Judge  to  give  particular 
directions  to  the  jury.  If  the  rule  is  as  it  is,  that  the  bill 
of  exceptions  should  contain  all  the  matters  on  which  the 
exceptions  tliemselves  proceed,  then  it  must  be  part  of  the 
rule,  that  counsel  and  the  Court  of  error  cannot  refer  to  parts 
of  documents  containing  matter  not  included  in  the  bill  of 
exceptions. 

The  counsel  were  ordered  to  confine  their  arguments  to 
what  appeared  on  the  bill  of  exceptions. 

>  It  is  a  perfectly  well  settled  rule  of  practice,  that  no  party  can  avail 
liimBelf ,  upon  the  hearing  of  questions  of  law  upon  a  bill  of  exceptions, 
of  any  objection  or  cause  of  complaint  which  was  not  taken  or  stated  at 
the  time  or  in  the  course  of  the  trial.  Jones  v.  Wolcott,  15  Gray,  642  ; 
Howard  v.  Hayward,  10  Met.  408;  Jones  v.  Sisson,  6  Gray,  288;  Edwards 
V.  Can,  13  Gray,  238. 
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*  163  ♦  APPEAL 

FBOM  THE  COURT  OF  CHANCERY. 


MORRIS  V.  DAVIS. 

1836. 

Evan  Williams   Morris,    otherwise    Evan  )    *      „ 
Williams ^Appellant. 

Edward  Davies  and  Harriet  his  Wife  .     .    Bespondents. 

Legitimacy.    JEhndence. 

Husband  and  wife,  after  living  together  for  ten  years,  and  having  one 
child,  agreed  to  separate.  They  accordingly  afterwards  lived  apart, 
but  within  such  distance  as  afforded  them  opportunities  of  sexual 
intercourse,  the  husband  not  being  impotent. 

Heldy  that  the  presumption  of  law  in  favour  of  the  legitimacy  of  a  child 
begotten  and  bom  of  the  wife  during  the  separation,  may  be  rebutted, 
not  only  by  evidence  to  show  that  ^e  husband  had  not  sexual  inter- 
course with  her,  but  also  by  evidence  of  their  conduct,  such  as  that 
the  wife  was  living  in  adultery,  that  she  concealed  the  birth  of  the 
child  from  the  husband,  and  declared  to  him  that  she  never  had  such 
child  ;  that  the  husband  disclaimed  all  knowledge  of  the  child,  and 
acted,  up  to  his  death,  as  if  no  such  child  was  in  existence  ;  and  also, 

'  that  the  wife's  paramour  aided  in  concealing  the  child,  reared  and 
educated  it  as  his  own,  and  left  it  all  his  property  by  his  will.^ 

Practice. 

On  a  motion  in  the  Court  of  Chancery  for  a  new  trial  of  an  issue,  the 
parties  by  their  counsel  consented  to  take  the  Lord  Chancellor's  decree, 
on  the  evidence  taken  on  the  former  trials,  in  order  to  avoid  further 
expense  and  delay. 

Hdd^  that  such  decree  was  subject  to  appeal  to  this  House.' 


>  See  The  Townsend  Peerage,  10  CI.  &  Fin.  289;  Piers  v.  Piers,  2  H. 
L.  Cas.  331,  361,  362  ;  The  Barony  of  Saye  and  Sele,  1  H.  L.  Cas.  507  ; 
1  Greenl.  Ev.  §  28  ;  Plowes  v,  Bossey,  8  Jur.  N.  S.  353. 

«  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  973,  note  (7),  974, 1459,  note  (4); 
Woodmason  v,  Doyne,  10  CI.  &  Fin.  22  ;  Femie  v.  Young,  L.  R.  1  H. 
L.  63. 
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April  28,  1836. 
June  19,  November  27,  30,  December  1,  4,  7,  1837. 

The  question  in  this  case  was,  whether  the  appellant  was 
the  legitimate  son  of  William  Morris,  late  of  Argoed, 
in  the  county  of  Montgomery,  deceased,  and  *  of  Mary  *  164 
Morris.  In  the  year  1778,  William  Morris,  then  of 
Shrewsbury,  surgeon,  and  about  thirty  years  of  age,  was 
married  to  Mary  Gwynne,  who  was  about  seventeen,  with 
consent  of  her  mother  and  guardian,  her  father  being  dead. 
By  indentures  of  lease  and  release  made  previous  to  the 
marriage,  certain  estates  in  Montgomeryshire,  belonging  to 
William  Morris,  and  to  his  uncle,  Thomas  Morris,  were 
settled,  subject  to  life-estates  for  them  respectively,  and  to 
an  annuity  of  lOOZ.  for  the  intended  wife  for  her  life  in  bar 
of  dower  if  she  should  survive  her  said  intended  husband, 
and  have  issue ;  and  also  to  a  term  for  raising  portions  for 
younger  children;  to  the  use  of  the  first  and  other  sons 
of  the  marriage,  in  tail  general,  with  divers  remainders  over, 
with  ultimate  remainder  to  William  Morris  in  fee.  And  by 
the  same  indentures  and  by  a  recovery,  which  was  sufiFered 
in  1781,  when  Mrs.  Morris  attained  the  age  of  twenty-one, 
certain  other  estates,  her  property,  situate  at  Llanfair,  in  the 
said  county,  were  settled  to  like  uses,  subject  to  certain 
incumbrances  in  the  indentures  mentioned,  and  to  a  provision 
for  younger  children,  and  an  annuity  for  Mrs.  Morris  for  life 
if  she  should  survive  Mr.  Morris.  They  lived  together  in 
Shrewsbury  for  ten  years,  during  which  they  had  one  child, 
the  respondent,  Harriet  Davies,  who  was  bom  in  1781.  They 
separated  in  1788,  and  by  an  indenture  then  executed  by 
them  and  a  trustee  for  the  wife,  reciting,  among  other  things, 
that  in  consequence  of  unhappy  differences  they  had  agreed 
to  separate,  and  that  their  said  daughter  should  be  under 
their  joint  control,  and  educated  at  their  joint  expense,  Mr. 
Morris  secured  to  his  wife,  for  her  own  support  and  mainte- 
nance, the  rents  and  profits  of  certain  property  therein 
described,  situate  at  Llanfair  (formerly  her  own  prop- 
erty), producing  *  about  400Z.  a  year,  for  the  time  *166 
they  should  continue  to  live  separate.  Soon  after  the 
execution  of  this  indenture,  Mrs.  Morris  went  to  reside  at 
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Llanfair,  taking  witli  her  some  of  the  servants,  among  whom 
was  a  young  man  named  WUliam  Austin,  and  Mr.  Morris 
went  to  reside  at  Argoed,  which  was  between  fourteen  and 
fifteen  miles  from  Llanfair. 

On  the  5th  of  January,  1793,  Mrs.  Morris  was  delivered  of 
a  child  (the  appellant),  who  was  taken  immediately  after  his 
birth  to  Wem,  in  Shropshire,  about  thirty  miles  from  Llan- 
fair, and  given  to  the  father  and  mother  of  William  Austin, 
poor  persons,  by  whom  .he  was  brought  up  for  several  years 
in  ignorance  of  the  circumstances  of  his  birth.  Ann  Evaus, 
a  servant  of  Mrs.  Morris,  and  Ann  Gwynne,  a  relation,  were 
the  only  peraons  present  when  he  was  bom.  By  the  same 
Ann  Evans  and  William  Austin  he  was  taken  to  Wem.  He 
was  there  baptized  as  a  "base  child"  by  the  name  of  Evan 
Williams,  and  to  that  entry  in  the  parish  register  was  added 
a  note  that  he  was  supposed  to  be  the  child  of  a  son  of 
Edward  Austin,  a  weaver  of  that  place.  He  was  sent  to 
school  at  Wem,  and  afterwards  at  High  Ercall,  in  Shrop- 
shire, where  he  was  sometimes,  called  Evan  Austin,  some- 
times Evan  Williams. 

In  the  year  1799,  the  respondent  Edward  Davies  married 
•  the  respondent  Harriet  without  the  consent  of  her  father, 
who  was  thereupon  so  much  displeased  with  her  that,  he 
made  a  will,  by  which  he  left  all  his  property  to  his  nephew 
and  other  relations.  The  appellant  was  not  mentioned  in 
the  will,  nor  ever  noticed  in  any  way  by  Mr.  Morris.  By 
another  will,  made  by  him  on  the  1st  of  December,  1808, 
being  then  reconciled  to  the  respondents,  he  devised  all  the 
estates  over  which  he  had  a  disposing  power  to  trus- 
*  166  tees  for  *  the  benefit  of  the  respondent  Harriet  Davies 
and  her  children,  without  any  mention  of  the  appel- 
lant, or  of  having  ever  had  any  son.     He  died  in  May,  1810. 

In  the  year  1811,  the  appellant,  then  an  infant,  by  William 
Hazledine,  his  next  friend,  filed  his  bill  in  the  Court  of  Chan- 
cery against  the  respondents  and  Mrs.  Morris,  since  deceased, 
and  against  the  personal  representative  of  the  survivor  of  the 
trustees  of  the  terms  comprised  in  the  marriage  settlement, 
which  bill,  as  afterwards  amended,  stated  the  said  settlement, 
and  the  will  and  death  of  William  Morris,  leaving  the  appel- 
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lant  Us  only  son  and  heir-at-law,  and  that  the  defendants 
had  obtained  possession  of  the  indentures  of  marriage  settle- 
ment, and  of  the  title-deeds  relating  to  the  settled  estates, 
and  had,  upon  Mr.  Morris's  death,  entered  into  possession  of 
the  estates,  insisting  that  Harriet  Davies  was  entitled  thereto, 
and  that  thej  had  obtained  some  outstanding  terms  in  the 
same,  so  that  the  appellant  could  not  bring  any  action  at  law 
to  obtain  possession  of  them.  The  bill,  after  charging  that  the 
aj^llant  was  the  legitimate  and  only  son  of  William  and  Mary 
Moms,  and  as  such  entitled  under  the  said  indentures  to  the 
estates  thereby  settled,  prayed  that  the  defendants,  or  such 
of  them  as  should  appear  to  have  the  said  indentures  and 
title-deeds,  might  deliver  up  the  same  to  the  appellant,  and 
that  an  account  might  be  taken  of  the  rents  and  profits  of  the 
settled  estates  received  by  the  defendants  since  the  decease 
of  William  Morris,  and  that  they  might  be  decreed  to  pay  to 
the  appellant  what  should  appear  to  be  due  to  him,  and  to 
deliver  up  to  him  possession  of  the  said  estates ;  and  that  the 
testimony  of  the  appellant's  witnesses  to  his  legitimacy  might 
be  perpetuated. 

The  respondents  in  their  answers,  after  admitting 
*  the  said  marriage  and  settlement,  and  the  death  and  *  167 
will  of  Mr.  Morrisi  as  set  forth  in  the  bill,  said  that 
the  will  contained  no  mention  of  the  appellant  or  of  any  son 
or  other  child  but  the  respondent  Harriet  Davies,  and  that 
in  her  right,  as  the  only  child  of  Mr.  and  Mrs.  Morris,  they 
had,  upon  Mr.  Morris's  death,  entered  into  possession  of  the 
settled  estates;  and  they  further  stated,  that  they  were 
strangers  to  the  appellant,  never  having  to  their  knowledge 
seen  him,  and  that  William  and  Mary  Morris  had  sepahtted 
in  1788,  and  had  never  afterwards  cohabited  together ;  and 
that  therefore,  if  after  suc]^  separation,  Mary  Morris  had  any 
child,  such  child  was  not  begotten  by  William  Morris,  and 
must  therefore  be  illegitimate. 

Mrs.  Morris,  in  her  answer,  said  she  had  not  any  son  by 
William  Morris,  and  that  the  only  issue  she  had  by  him  was  a 
daughter,  Harriet,  the  wife  of  Edward  Davies ;  that  after  her 
birth,  and  in  the  month  of  May,  1788,  she  and  Mr.  Morris 
separated,  and  she  did  not  after  that  time  again  see  him  for 
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about  seven  years.  She  denied  that  to  her  knowledge  or 
belief,  the  appellant  was  from  the  time  of  his  birth,  or  at  any 
time,  as  in  the  bill  alleged,  maintained,  educated,  or  clothed 
by  or  at  the  expense  of  Mr.  Morris,  who,  she  believed,  knew 
nothing  of  him ;  and  she  denied  that  the  appellant  had  been 
maintained,  educated,  or  clothed  by  herself  or  at  her  expense, 
although,  about  the  year  1806  or  1807,  she  was  solicited  by 
William  Austin  to  assist  the  appellant  as  an  act  of  charity, 
and  she  did  afterwards  pay  a  small  sum  for  a  year's  board  for 
him,  and  furnished  him  with  some  articles  of  clothing.  She 
believed  the  appellant  had  been  maintained,  clothed, 

*  168    and  educated  *  by  William  Austin  during  his  lifetime, 

and,  since  his  death,  by  his  executors. 

In  July,  1812,  an  order  was  obtained  to  examine  Ann 
Evans,  de  bene  esse^  grounded  upon  an  affidavit  that  she  was 
upwards  of  sixty  years  of  age,  and  the  only  witness  living 
who  could  prove  the  birth  of  the  appellant,  and  a  commission 
was  issued  for  that  purpose,  and  in  November,  1812,  she  was 
served  with  a  stibpoena  to  attend  the  commissioners  at  Shrews- 
bury on  the  29th  of  December  following.  Ann  Evans  did 
not  attend,  but  having  absconded  and  concealed  herself  for 
several  years,  being  induced  thereto  by  the  respondents  and 
Mrs.  Morris,  the  appellant  was  unable  to  proceed  in  his  suit ; 
and  although  every  exertion  was  made  to  discover  her  retreat, 
it  was  not  till  October,  1820,  and  after  the  appellant  had 
tracked  her  through  various  parts  of  England,  Scotland,  and 
Wales,  that  he  succeeded  in  finding  her,  and  serving  her 
again  with  an  order  for  her  examination.  This  order  also 
she  neglected  to  obey,  and  in  consequence  of  her  contempt, 
she  was  committed  to  prison  in  March,  1821,  where  she 
remained  until  April,  1822,  before  she  would  consent  to  be 
examined.  After  giving  her  testipiony,  she  was  discharged 
from  prison,  and  died  soon  afterwards. 

Witnesses  having  been  examined  on  both  sides,  and  the 
cause  coming  on  to  be  heard  before  the  Lord  Chancellor  (a) 
in  February,  1826,  his  Lordship,  by  an  order  then  made  ou 
the  suggestion  of  the  counsel  for  the  appellant  and  respon- 
dents, directed  them  to  proceed  to  a  trial  at  law  at  the  then 
(a)  LordELDOK. 
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next  summer  assizes  for  Shropshire,  upon  an  issue 
whether  the  appellant  *wa8  the  legitimate  child  of  *169 
William  Morris,  late  of  Argoed,  Montgomeryshire, 
Esquire,  deceased,  by  Mary  Morris,  his  wife ;  the  appellant 
to  be  plaintiff,  and  the  respondents  defendants ;  both  parties 
to  be  at  liberty  to  read  at  the  trial  the  depositions  of  any  of 
the  witnesses  examined  in  the  cause  who  should  be  then  dead 
or  incapable  of  attending. 

The  issue  was  tried  three  times :  first,  at  the  spring  assizes 
for  Shropshire,  in  1827  (having  been  made  a  remanet  of  the 
preceding  summer  assizes),  before  Mr.  Justice  Vaughan  and 
a  special  jury,  who  found  a  verdict  for  the  appellant ;  secondly 
(upon  an  order  made  by  the  Lord  Chancellor  (a)  for  a  new 
trial  on  the  application  of  the  respondents),  at  the  summer 
assizes  for  the  same  county,  in  the  same  year,  before  the  same 
Judge  and  a  common  jury,  who  found  a  verdict  for  the 
respondents,  declaring,  in  answer  to  questions  put  to  them 
by  the  learned  Judge,  pursuant  to  the  Lord  Chancellor's 
order,  that  they  did  not  believe  any  sexual  intercourse  took 
place  between  Mr.  and  Mrs.  Morris  at  a  time  when,  by 
the  course  of  nature,  Mr.  Morris  could  be  the  father  of  the 
child,  (ft)  The  third  trial,  directed  by  another  order  of  the 
Lord  Chancellor,  dated  the  14th  of  June,  1828,  took  place  at 
the  summer  assizes  of  that  year  for  the  county  of  Gloucester, 
before  Mr.  Justice  Gaselee  and  a  special  jury,  who,  not 
being  able  to  agree  after  being  locked  up  together  a  whole 
night,  were  discharged  without  giving  any  verdict,  the  fore- 
man stating  to  the  learned  Judge  that  eleven  of  them  were 
of  opinion  that  access  and  opportunities  of  sexual  intercourse 
between  the  husband  and  wife  were  proved ;  and  that  there 
was  no  satisfactory  proof  before  them  that  sexual  inter- 
course *  had  not  taken  place,  but  they  could  not  per-  *  170 
Buade  the  twelfth  person  to  agree  with  them  in  that 
opinion,  (c) 

Upon  application  of  the  appellant,  in  1829,  for  another 
trial,  it  was  proposed  by  the  Lord  Chancellor,  and  consented 
to  by  the  counsel  for  both  parties,  that,  instead  of  sending 

(a)  Lord  Lyndhubst.  (h)  See  3  C.  &  P.  215. 

(c)  8  C.  &  P.  465. 
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the  case  to  a  further  trial  at  law,  his  Lordship  should  ha^e 
laid  before  him,  in  addition  to  the  depositions  taken  in  the 
cause,  the  Judges'  notes  of  the  evidence  taken  at  the  trials, 
and  should  decide  the  cause  upon  consideration  of  the  whole 
of  the  evidence. 

The  following  is  a  summary  of  all  that  was  material  to  the 
question  of  legitimacy  (a)  in  the  voluminous  evidence  laid 
before  his  Lordship,  including  the  depositions  in  the  cause* 

Evidence  for  the  appellant. 

Ann  Evans's  depositions  were  read  at  each  of  the  trials. 
She  deposed  that  she  was  present  at,  and  thereby  became 
acquainted  with  the  time  and  place  of,  the  birth  of  a  child, 
who  was  afterwards  known  by  the  name  of  Evan  Williams, 
and  whom  she  believed  to  be  the  same  person  as  the  plaintiff. 
He  was  bom  at  the  house  of  Mary  Morris,  in  Llanfair,  on  a 
Saturday,  somewhere  about  Christmas,  and,  as  near  as  depo* 
nent  could  recollect,  about  nine  and  twenty  years  ago.  (6) 
Maiy  Morris  was  the  mother  of  the  said  Evan  Williams, 
and  was  delivered  of  him  by  deponent.    Miss  Ann 
*  171    Gwynne,  whom  deponent  believed  to  be  a  *  relation 
of  Mary  Morris,  was  the  only  other  person  present 
upon  that  occasion.    EVan  Williams  was  conveyed,  a  few 
hours    after    his  birth,  by  this  deponent  and  one  William 
Austin,  then  in  the  service  of  Mary  Morris,  to  within  a  short 
distance  of  a  place  called  Wem,  about   thirty  miles  from 
Llanfair.     Deponent  stopped  with  the  child  on  the  road  a 
little  way  out  of  Wem,  and  William  Aiistin  rode  on,  and 
brought  a  woman,  whom  this  deponent  afterwards  under- 
stood to  be  a  Mrs.  Austin,  wife  of  a  weaver  of  Wem,  and 
mother  of    William    Austin,   and  to  her  William    Austin 
delivered  the  said  Evan  Williams  to  be  taken  care  of.     She 
believed    that    the  said   Evan  Williams  was   nursed    and 
brought  up  under  the  care  of  Mrs.  Austin,  at  Wem,  tQl  he 
went  to  school  at  Ercall;  for  about  a  month  or  six  weeks 

(a)  Several  witnesses  had  been  examined  at  the  trials  to  show  that 
Ann  Evans  had  been  kept  away  by  the  respondents  and  by  Mrs.  Morris 
from  1812  to  1822. 

(()  The  depositions  were  made  in  April,  1822. 
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after  his  birth  deponent  went  over  from  Llanfair  to  Wem, 
and  saw  him  there,  under  the  care  of  Mrs.  Austin ;  and  upon 
a  subsequent  occasion,  perhaps  three  or  four  years  after- 
wards, deponent  went  over  to  Wem  again,  to  see  her  son, 
who  was  at  school  there,  and  went  to  the  house  of  Mrs.  Aus- 
^n^  and  there  saw  a  child,  whom  this  deponent  considered 
and  believed  to  be  the  same  as  this  deponent  had  conveyed 
to  Wem ;  and  this  deponent  always  understood  that  he  con- 
tinued to  be  nursed  and  brought  up  at  Wem  by  Mrs.  Austin, 
till  he  went  to  school  at  Ercall.  She  believed  that  when 
very  young  he  went  to  school  for  a  short  time  at  Wem,  as 
she  heard  her  son  say  that  Evan  Williams  was  at  school  with 
him  at  Wem ;  and  she  believed  he  afterwards  went  to  Ercall, 
for  deponent's  daughter  was  a  servant  to  Maiy  Morris,  and 
was  employed  by  Mary  Morris  to  take  messages  from  her  to 
the  said  Evan  Williams  at  Ercall;  so  her  daughter  told 
deponent,  and  that  she  had  seen  the  said  Evan  Wil- 
liams at  Ercall.  The  deponent  believed  *the  said  *172 
William  Austin  had  been  dead  several  years,  for  she 
remembered  a  letter  being  given  to  deponent*  for  Mary  Mor- 
ris many  years  ago,  purporting  to  come  from  an  officer  in  the 
regiment  in  which  William  Austin  went  to  serve,  and  Mary 
Morris  read  the  letter  to  deponent;  and  deponent  remem- 
bered that  it  contained  an  account  of  the  death  of  William 
Austin  ;  she  did  not  know  at  whose  expense  Evan  Williams 
was  Hoarded,  clothed,  and  educated  after  his  birth,  or  who 
was  employed  to  pay  for  his  boarding  and  education,  except 
that  she  remembered  upon  one  occasion,  when  he  came  from 
school  for  the  holidays,  and  was  staying  with  Mary  Morris  at 
Shrewsbury,  at  the  house  of  a  Mr.  Careswell,' where  Mary 
Morris  was  lodging,  this  deponent  bought  some  trifling  arti- 
cles for  him  out  of  her  own  money ;  and  also,  except  that, 
she  remembered  having  heard  Mary  Morris,  or  William  Aus- 
tin, or  Ann  Gwynne,  mention  that  Mary  Morris  had  sent 
some  cloth  over  to  Wem  to  be  made  up  by  a  tailor  there 
into  clothes  for  him.  A  considerable  interval  elapsed  before 
deponent  saw  Evan  Williams  again ;  but  about  ten  or  twelve 
years  ago,  as  near  as  she  could  recollect,  a  young  man,  called 
Evan  Williams,  called  at  her  house,  at  Llanfair,  on  his  way 
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to  measure  some  land,  as  a  land-surveyor,  as  be  told  deponent, 
and  staid  some  time  conversing  with  deponent ;  and  she  then, 
and  still  believed,  that  that  person  was  the  same  as  the  child 
of  whom  deponent  delivered  Mary  Morris,  and  to  be  the  same 
Evan  Williams  Morris,  otherwise  Evan  Williams,  the  plaintiff. 
The  next  time,  when,  to  the  best  of  her  recollection  and 
.  belief,  she  saw  the  same  person,  was  in  London,  about  two 
years  ago  ;  and  the  next,  upon  deponent's  arrival  in  London 

about  a  twelvemonth  ago,  when  he  met  her  at  the 
*17S    coach  inn,    and  accompanied  *her  to  prison;   and 

deponent  had  since  occasionally  seen  him  coming  to 
the  gates  of  the  prison ;  and  she  believed  that  the  person  so 
seen  by  her  upon  the  said  several  occasions,  and  called  and 
known  by  the  name  of  Evan  Williams,  was  the  same  person 
as  Mary  Morris  was  delivered  of  by  this  deponent.  Depo- 
nent further  said,  that  Mary  Morris  lived  at  Llanfair  during 
the  ten  months  previous  to  the  birth  of  Evan  Williams ;  and 
that  during  the  same  ten  months  William  Morris  usually 
resided  at  Aigoed,  a  place  about  fourteen  or  fifteen  miles 
from  Llanfair.*  She  did  not  know  whether  he  ever  visited 
Mary  Morris,  or  made  her  any  presents,  or  had  any  inter- 
course with  her  within  the  year  prior  to  the  birth  of  Evan 
Williams.  She  remembered  upon  two  occasions,  after  Maiy 
Morris  came  to  live  at  Llanfair,  seeing  William  Morris  go 
into,  and,  after  staying  a  short  time,  come  out  of,  the  house 
of  Mary  Morris ;  and  also  remembered  Mary  Morris  telling 
deponent  that  she  and  Miss  Gwynne  were  going  over  to 
Aigoed ;  and  this  deponent  once  saw  a  cart  come  with  some 
hams  and  cheeses  to  Mary  Morris  from  William  Morris,  and 
Mary  Morris  told  deponent  that  a  silver  teapot  and  some 
other  articles  of  plate,  which  this  deponent  saw  in  her  house, 
at  Llanfair,  had  been  sent  her  by  William  Morris;  but  at 
what  period  these  occurrences  took  place,  and  whether  or 
not  within  the  year  prior  to  the  birth  of  Evan  Williams  Mor^ 
ris,  deponent  was  unable  to  recollect. 

Anne  Gwynne,  in  her  depositions  in  the  cause,  not  read  at 
any  of  the  trials,  said  she  was  present  when  Mary  Morris  was 
delivered  of  a  male  child ;  it  was  on  a  Saturday,  the  5th  day 
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of  January,  1792  or  1798,  but  she  could  not  tell  which.     Mrs. 
Morris  called  her  upstairs,  and  stated  that  William 
Austin  was  the  *  father  of  the  child,  and  made  her  go    *  174 
down  on  her  knees  and  declare  never  to  tell  any  per- 
son that  William  Austin  was  the  father  of  the  child ;  she  did 
not  wish  to  deprive  her  daughter  Harriet  of  her  birthright, 
and  wished  William  Austin,  who  was  present  at  the  time,  to . 
bring  him  up  to  some  trade,  and  mentioned  a  shoemaker,  to 
which  trade  William  Austin  objected,  and  said  that  he  was 
to  clothe  and  provide  for  the  child.     That  this  deponent,  about 
two  months  after  the  birth  of  the  child,  accompanied  Ann 
Evans  to  Wem,  to  see  the  child,  and  she  did  see  the  child  at 
the  house  of  William  Austin's  father  and  mother. 

Evan  Evans :  I  lived  with  Mrs.  Morris,  at  Llanfair,  about 
liiirty-four  years  ago.  I  went  soon  after  Hallowtide,  and  I 
staid  until  May.  Three  horses  were  kept  there;  I  missed 
two  soon  after  I  was  there  ;  in  the  morning,  before  Christmas 
a  little ;  they  came  back,  not  the  day  after,  but  sometime  in 
the  night  of  the  following  day.  I  did  not  miss  any  person 
from  the  house ;  Mrs.  MoiTis,  two  maids,  and  I,  and  a  kind 
of  gamekeeper,  called  William  Austin,  lived  at  Llanfair.  I 
was  asked  by  Miss  Gwynne  to  lie  out  the  night  the  horses 
went  away,  or  else  I  slept  in  the  house  every  night.  The 
horses  were  like  as  if  they  had  travelled  a  deal.  I  rather 
think  Mrs.  Morris  was  in  the  house  the  night  I  missed  the 
horses,  but  she  was  out  of  sight,  and  the  first  time  I  saw  her 
again  was  nine  or  ten  days  after.  She  looked  rather  less 
than  before  she  was  away.  I  have  seen  Mr.  Morris  in  the 
house.  I  saw  him  in  the  parlour  with  Mrs.  Morris  the  first 
time  I  saw  him ;  that  was  at  Chiistmas.  I  saw  him  through 
the  window,  and  I  asked  Miss  Gwynne  who  that  was  with  my 
mistress.  It  was  about  the  middle  of  the  day  when  I  came 
home  to  my  dinner.  They  were  standing  at  the  win- 
dow in  the  parlour.  He  went  away  some  time  *  before  *  175 
Slight.  Nobody  but  they  both  in  the  room.  I  saw  him 
in  March.  Mrs.  Morris  wanted  me  to  hire  myself  to  Mr. 
Morris,  at  Argoed.  I  saw  him  then  in  the  kitchen,  and  in 
the  parlour  too  wheti  I  came  to  my  dinner;  when  I  came 
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back  he  was  in  the  kitchen.  I  saw  him  first  in  the  parlour. 
Nobody  was  with  them  that  I  could  see.  He  went  away 
before  supper.  I  think  he  dined,  because  I  saw  more  meat 
come  to  the  house  than  common.  I  never  saw  him  but 
twice. 

Cross-examined:  He  had  a  white  waistcoat  and  a  blue 
coat.  I  spoke  to  him  last  time  in  the  kitchen.  He  asked  me 
if  I  would  come  to  him  to  live,  and  I  said  I  was  engaged  to 
another  place.  I  never  spoke  to  him  but  that  once ;  that  was 
three  months  after  the  horses  were  missed.  William  Austin 
was  like  the  man  who  had  the  care  of  every  thing,  —  hunting, 
fowling,  and  looking  after  the  garden.  He  had  a  horse  of  bis 
own ;  one  kept  for  his  use.  He  went  backwards  and  forwards 
when  he  had  a  mind,  and  nobody  dare  say  any  thing  to  him. 
He  used  to  order  us  what  we  were  to  do.  Sometimes  he  was 
like  a  bailiff.  He  was  no  master  when  mistress  was  in  sight ; 
I  never  saw  them  walking  arm-in-arm.  One  had  a  room 
in  one  end  of  the  house,  and  the  other  at  the  other  end. 
William  Austin  was  there  the  whole  of  my  time,  except  that 
he  would  go  away  sometimes  for  a  few  days  for  his  pleasure- 
He  kept  one  dog,  a  spaniel,  and  sported  sometimes  for  half  a 
day  and  sometimes  for  a  day  or  two.  There  was  the  talk  of 
the  birth  of  a  child  before  I  went  away ;  before  I  went  away 
I  heard  a  talk  of  sending  clothes  for  the  child.  Before  I  left 
the  house  it  was  no  great  secret.  I  never  saw  Evan  Williams 
Morris  until  the  last  assizes.  I  thought  him  more  like  his 
mother  than  William  Austin.  I  saw  no  likeness  to  William 
Austin.     In  shape  he  was  most  like  the  gentleman 

*  176    in  the  blue  coat  and  white  waistcoat  I  *  saw  in  the 

parlour.     WiUiam  Austin  raised  recruits  and  went  into 
the  army. 

Samuel  Jebb:  I  lived  many  years  ago  with  Edward 
Austin,  a  weaver,  and  father  of  William  Austin,  at  Wem. 
Remember  hearing  a  rap  at  the  door  a  few  days  after  Christ- 
mas, in  1793.  I  got  up  to  the  window,  and  found  a  man  on 
horseback.  I  called  my  master  up,  and  went  to  bed  again. 
Next  morning,  Sunday ;  same  morning  I  heard  a  child  cry ; 
I  asked  whose  it  was ;  he  said,  we  had  a  present  last  night. 
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I  looked  at  it,  and  saw  it  wrapt  in  flannel.  Mary  Griffith 
came  to  nurse  the  child  frequently,  and  Betty  Roberts  came 
to  dress  and  wash  it.  The  child  had  the  best  of  wearing 
apparel.  How  the  clothing  came  I  know  not,  but  it  was 
superior  to  any  neighbour's  child.  I  saw  the  child  again  two 
years  after,  and  again  two  years  after  that,  and  I  am  quite 
sure  the  plaintiff  is  that  child.  The  child  was  always  called 
by  the  name  of  Evan  Williams. 

Mary  Worrall,  formerly  Mary  Griffith :  I  knew  old  Aus- 
tin, of  Wem.  Was  employed  to  nurse  a  little  boy  there ;  it 
might  be  three  and  thirty  years  since,  (a)  It  might  be  half 
a  year  old  or  three  quarters ;  Jebb  was  living  in  the  house  at 
that  time ;  I  nursed  him  a  year  and  a  half  or  two  years.  I 
knew  a  lady  of  the  name  of  Mrs.  Morris ;  she  used  to  come 
over  and  sit  in  the  parlour,  and  take  the  child  in  her  arms 
and  kiss  him,  and  bid  God  bless  him.  After  dinner  the  child 
threw  a  decanter  down ;  Mrs.  Morris  said  to  Mrs.  Austin, 
who  was  displeased,  she  would  have  her  to  know  she  would 
not  have  the  child  corrected,  for  it  was  her  own  child.  I  saw 
the  child  often  afterwards.  It  went  to  school  ten  miles  from 
Wem,  at  High  Ercall.  I  have  seen  the  plaintiff,  and  I  am 
sure  he  is  the  same  child  I  nursed. 

Cross-examined :  He  remained  at  Wem  till  he  went 
*to  Ercall,  and  he  was  about  eight  or  nine  when  he    *177 
went  there.     The  child's  name  was  Evan  Williams, 
but  he  was  called  Evan.     They  could  not  be  kinder  to  him 
if  he  was  their  own  child  at  old  Austin's. 

Richard  Ellis,  joiner:  I  knew  Mr.  and  Mrs.  Morris.  I 
know  plaintiff.  Mrs.  Morris  lived  in  Meadow  Place,  Shrews- 
bury, fourteen  or  fifteen  years  ago;  I  then  knew  plaintiff, 
Evan  Williams,  a  boy  at  that  time.  He  went  to  school  at 
Ercall ;  I  saw  him  in  holiday  time ;  Mrs.  Morris  behaved 
very  kindly  to  him,  and  called  him,  "  my  boy,"  and  he  called 
her,  "  mamma."  Mr.  Morris  lived  at  Argoed  in  1792 ;  Mrs. 
Morris  then  lived  at  Llanfair ;  I  saw  Mr.  Morris  there  two  or 
three  times;  my  father  did  work  for  him ;  I  once  held. his 
(a)  The  first  trial  in  1827. 
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horse  whilst  he  walked  towards  Mrs.  Morris's  house  with  my 
father,  who  was  repairing  Mrs.  Morris's  house ;  this  was  in 
the  year  1792,  early  in  the  spring.  I  noticed  Mrs.  Morris's 
person  in  1792;  she  appeared  in  the  family  way;  in  the 
latter  part  of  the  same  year,  I  ohserved  she  was  very  large. 
It  was  in  the  spring  of  the  same  year  I  had  seen  him.  I 
had  seen  them  together,  walking  towards  the  house;  she 
had  not  then  the  appearance  of  being  in  the  family  way. 
About  July  or  August,  I  think,  that  I  first  saw  them  together; 
most  certainly  I  saw  Mr.  Morris  in  the  town  of  Llanfair  in 
the  month  of  February;  sometimes  he  came  for  rent,  and 
sometimes  to  pay  my  father  for  work;  I  have  seen  him 
there  at  different  times  in  the  year  1792. 

Cross-examined :  We  were  repairing  two  parlour  floors  and 
the  stairs,  and  they  were  repaired  the  year  before  also;  I 
am  speaking  of  the  year  in  which  repairs  were  done  to  the 
house  in  which  Mrs.  Morris  lived.  I  have  no  doubt  it  was 
in  the  year  1792  in  which  I  saw  Mr.  Morris  at  intervals 
*  178  in  Llanfair,  *  from  February  until  the  latter  end  of  the 
year.  A  small  dwelling-house  adjoining  to  the  house 
Mrs.  Morris  lived  in,  is  the  house  which  was  under  repair 
when  I  saw  Mr,  Morris ;  I  do  not  think  the  repairs  in  the 
two  houses  went  on  in  the  same  year,  but  I  do  not  know 
exactly  when  Mrs.  Morris's  was  begun.  Robert  Lloyd,  David 
Evans,  John  Lloyd,  and  Maurice  Lloyd  were  at  work.  I 
was  then  between  fourteen  and  fifteen.  It  was  only  one  year 
that  I  assisted  in  a  floor  and  passage.  I  lived  about  150 
yards  from  Llanfair  at  that  time. 

Re-examined :  I  did  several  jobs  at  Mrs.  Morris's ;  in 
1792  I  was  repairing  a  small  dwelling-house  that  Robert 
Lloyd  was  going  to  live  in ;  I  did  not  observe  Mrs.  Morris 
was  in  the  family  way  the  last  time  I  saw  her  and  Mr.  Morris 
together  in  July  or  August. 

Jane  Ellis,  mother  of  Richard  Ellis :  I  remember  Mr.  Mor- 
ris living  at  Argoed,  and  Mrs.  Morris  at  Llanfair;  during 
that  time  my  husband,  John  Ellis,  worked  for  him.  I  heard 
a  report  about  a  child  of  Mrs.  Morris's ;  it  was  before  then 
and  after  then  I  saw  Mr.  Morris  there ;  that  is  thirty-four 
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years  since.  I  have  seen  Mr.  and  Mrs.  Morris  together, 
showing  some  timber  for  my  husband  to  work ;  it  was  about 
a  fortnight  before  the  rumour  of  the  child ;  it  was  near 
Christmas  that  the  rumour  was. 

Mary  Evans,  (a)  daughter  of  Ann  Evans :  I  once  lived  in 
service  with  Thomas  Evans,  my  husband's  father ;  I  was  hurt 
by  a  cow's  horn  in  the  face,  and  went  home  to  my  mother  at 
Llanfair,  a  little  before  Lady-day.  I  recollect  my  mother 
and  Miss  Gwynne  going  to  a  sale  at  Llanfyllen;  Miss 
Gwynne  was  giving  up  housekeeping  there,  and  she 
then  came  to  *  live  with  Mrs.  Morris ;  I  went  to  Mrs.  *  179 
Morris's  because  of  my  mother's  absence ;  she  was 
charwoman  there;  I  recollect  Mr.  Morris  coming  with  a 
double  rap  to  the  door ;  I  opened  it ;  it  was  after  breakfast. 
Mrs.  Morris  was  in  the  garden ;  when  she  heard  the  double 
rap  she  came  to  the  door,  and  met  Mr.  Morris  in  the  passage ; 
he  shook  hands  with  Mrs.  Morris,  and  kissed  her,  and  they 
both  burst  out  crying ;  after  this  Mr.  Morris  went  into  one 
parlour  and  Mrs.  Morris  into  another;  after  having  done 
crying  a  little,  she  went  into  the  parlour  where  he  was ;  they 
were  in  the  parlour  two  or  three  hours;  they  had  been 
together  about  an  hour  before  they  rung  for  any  refreshment, 
and  then  they  remained  some  hours  ;  and  after  that  went  out 
of  the  house  together  in  a  direction  towards  Garth-Llewyd ; 
I  cannot  say  whether  arm-in-arm,  but  close  together ;  Mrs. 
Morris  said,  we  are  going  to  Garth-Llewyd,  to  dine  at  Mrs. 
Lloyd's.  I  did  not  see  Mrs.  Morris  again  that  night ;  I  slept 
in  the  house  that  night:  Mrs.  Morris  came  back  the  next 
evening ;  but  I  do  not  recollect  whether  she  came  alone,  or 
whether  Mr.  Morris  came  with  her.  When  my  face  was  well 
I  went,  after  a  few  days,  to  my  service ;  I  was  married  about 
two  months  after  that  time,  certainly  in  the  same  year;  I 
came  home  to  my  mother's  to  be  married,  and  lived  with  her 
half  a  year  after  I  was  married ;  my  mother's  house  was  not 
many  yards  from  Mrs.  Morris's.  I  saw  Mr.  Morris  several 
times  at  Llanfair,  after  I  was  married ;  I  saw  him  go  into  the 

(a)  The  jary  on  the  second  trial  said  they  had  no  confidence  in  the 
evidence  of  (Ms  witness.    3  C.  &  F.  215. 
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house  of  Mrs.  Morris  twice  in  that  year,  to  the  best  of  my 
recollection.  I  was  sent  by  Mrs.  Morris  to  Mr.  Morris  at 
Argoed,  and  saw  Mr.  Morris  there ;  he  gave  me  a  letter  to 
bring  back,  which  I  gave  to  Mrs.  Morris.  I  lived  at  Llan- 
fair  many  years  afterwards.     I  recollect  seeing  Mrs. 

*  180   *  Morris  in  the  winter  following  that  Lady-day ;  she 

appeared  in  the  family  way.  I  recollect  seeing  Miss 
Gwynne  making  gruel  or  something  of  that  sort,  and  I  saw 
Mrs.  Morris  in  bed  at  the  same  time ;  she  had  the  appearance 
of  a  woman  having  been  confined  ;  I  saw  things  which  satis- 
fied me  that  she  had  been  brought  to  bed  ;  it  was  the  begin- 
ning of  Christmas,  to  the  best  of  my  knowledge.  I  was 
married  at  Llanfair;  my  maiden  name  was  Meredith  (the 
name  of  Ann  Evans's  first  husband). 

Cross-examined:  I  lived  at  Liverpool  and  at  Oswestry, 
where  Ann  Pa3me  was  my  landlady ;  I  have  not  conversed 
with  her  about  this  cause,  to  the  best  of  my  knowledge  ;  I 
never  told  her  the  business  was  settled,  and  the  cause  would 
be  tried  at  Shrewsbury ;  very  likely  I  may,  when  Richard 
Jones  came  from  Mr.  Davies  and  wanted  me  to  go  to  the 
Fleet  to  my  mother.  I  never  told  Ann  Payne  that  if  Austin 
got  it  I  was  to  have  60Z.  per  annum  for  life  (a)  ;  I  never  told 
her  that  the  child  was  Austin's  ;  I  never  said  that  Evan  was 
Austin's  child ;  I  know  Richard  Payne ;  he  is  Ann's  hus- 
band ;  I  do  not  remember  whether  he  gave  me  a  caution  to 
speak  the  truth  at  the  time  I  was  going  to  my  mother  at  the 
Fleet ;  I  do  not  recollect  saying,  "  that  will  not  profit  me 
much ; "  I  will  not  swear  that  I  did  or  did  not  say  so. 

Re-examined:  I  know  that  R.  Jones,  who  came  to  me, 
was  a  tenant  of  Mrs.  Davies,  and  whilst  Jones  was  there  the 
Paynes  began  to  talk  to  me  ;  Jones  gave  me  5Z.,  for  me  and 
my  little  boy  to  go  up  to  London. 

[To  fix  the  time  spoken  to  by  this  witness,  the  Vicar  of 
Llanfair  was  called,  and  he  read  from  the  register  of  mar- 
riages for  the  year  1792 :   "  Thomas  Evans,  of  the 

*  181    *  parish  of  Gittsfield,  widower,  and  Mary  Meredith, 

of  this  parish^  spinster,  were  married  in  this  church 
by  license,  the  5th  day  of  August  1792."      And  Elizabeth 
(a)   Vide  pp.  206,  207,  infra. 
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Davies,  called  for  the  same  purpose,  said:  ^'I  know  Miss 
Gwynne  ;  she  lived  at  Llanfyllen ;  I  took  a  house  from  her 
in  the  year  1792  ;  the  day  the  key  was  given  up  was  before 
May;  we  took  it  in  spring,  but  did  not  go  into  it  until 
August;  I  was  married  in  1792,  the  same  year  I  took  the 
house,  and  we  bought  a  good  deal  of  Miss  Gwynne's  goods ; 
she  went. to  live  with  Mrs.  Morris;  my  name  was  Elizabeth 
Meredith  before  I  was  married,  and  my  husband's  name 
Jeremiah  Davies."  And  to  show  that  this  witness  was  cor- 
rect as  to  the  time  she  spoke  of,  an  examined  copy  of  the 
register  of  her  marriage  with  Jeremiah  Davies,  the  20th  of 
August,  1792,  at  Llanfyllen,  was  put  in  and  read.] 

Margaret  Roberts,  at  the  second  trial :  I  lived  at  Llanfair, 
at  a  place  called  Cross  Pipes,  only  the  breadth  of  the  road 
from  Mrs.  Morris's,  thirty-five  years  ago,  and  saw  her  very 
often.  I  remember  seeing  Mr.  Morris  under  the  Town  Hall 
about  fall  of  night.  I  got  up  between  five  and  six  in  the 
morning  to  milk,  about  this  time  of  the  year.  I  went  under 
the  Hall.  I  found  a  watch  there.  I  took  it  and  put  it  into 
my  pocket.  I  met  Mr.  Morris's  servant  in  the  street,  and  let 
him  have  the  watch.  I  saw  Mr.  Morris  afterwards  on  that 
day  at  Llanfair,  coming  down  towards  the  house,  at  the  gate 
of  Mrs.  Morris's  house,  about  ten  o'clock  in  the  morning.  I 
parted  with  the  watch  about  eight  o'clock. 

Cross-examined :  After  that  time  I  lived  twenty  years 
about  nine  miles  from  Llanfair ;  always  lived  at  Llanfair,  or 
within  nine  miles  of  it.  Since  the  action  was  talked 
about  I  mentioned  it.  I  did  not  mention  *  it  to  any  *  182 
body  until  this  business  came  out.  A  person  from 
Llanfair  came  to  me  and  David  Ellis.  He  spoke  to  me  at 
Llanfair  about  it.  I  was  here  at  Shrewsbury  at  the  last 
assizes.     I  was  not  examined  as  a  witness. 

Rowland  Mills,  carpenter :  I  lived  at  Llanfair  many  years 
ago.  There  was  some  talk  about  a  child  of  Morris's.  I  saw 
Mr.  Morris  at  Llanfair  nearly  three  quarters  of  a  year  before 
the  talk  about  the  child.  Mrs.  Morris  was  with  him  on  a 
foot-road  in  a  meadow  beyond  the  quarry ;  they  walked  side 
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by  side ;  I  cannot  say  arm-in-arm.  I  saw  bim  again  in  tbe 
evening.  Again  soon  after  in  one  of  his  own  fields,  witb  bis 
rod  fishing.  I  saw  him  again  another  time,  when  he  came 
up  and  asked  about  some  sheep  being  in  the  fields.  I  went 
with  him  afterwards  fishing,  and  he  employed  me  to  cany 
the  fish  to  Mrs.  Morris's  house  in  the  evening.  He  went 
with  me  and  went  into  the  house.  It  was  in  the  summer 
before  the  talk  about  the  child :  the  talk  of  the  child  was  in 
the  winter  after,  —  about  a  quarter  or  half  a  year  after.  He 
was  fishing  two  or  three  hours.     I  carried  the  fish  in  my  hat. 

At  the  second  trial  this  witness  said  further :  I  remember 
Margaret  Roberts  living  at  Cross  Pipes,  in  1792.  She  told 
me  of  the  watch  many  years  before  this  trial.  I  did  car- 
penter's work  at  Llanfair;  have  seen  Mr.  Morris  several 
times  there ;  have  seen  Mr.  and  Mrs.  Morris  once  together 
in  the  town  walking  on  the  foot  place.  It  was  in  1792,  about 
the  latter  end  of  March.  I  have  seen  Mr.  Morris  fishing  in 
the  same  summer,  after  May. 

Cross-examined :  I  know  it  was  that  time,  because  I  left 
to  go  to  Shrewsbury.  I  have  seen  Mr.  Morris  very  often ; 
cannot  say  how  often.  I  saw  him  walking  with  Madam 
Morris  about  the  latter  end  of  March. 

*183  *John  Roberts:  I  lived  at  Llanfair.  I  remem- 
ber a  talk  about  a  child.  I  saw  Mrs.  Morris  before 
that ;  she  appeared  like  my  own  wife,  in  a  family  way.  I 
never  saw  Mr.  and  Mrs.  Morris  together  until  October ;  she 
then  appeared  to  be  in  the  family  way.  I  saw  them  in  the 
fields  the  year  before  that.  Mr.  Morris  was  standing  in  the 
street,  and  Mrs.  Morris  talking  to  him  from  an  upstairs  win- 
dow in  her  own  house.  I  saw  him  in  October  the  last  time 
I  ever  saw  him,  but  I  often  saw  him  before.  I  knew  him  as 
well  as  my  own  child.  I  saw  them  together  three  times  in 
the  whole.     October  was  the  last  time. 

At  the  second  trial  this  witness  further  said:  I  was 
twenty-seven  years  of  age  the  May  following  the  time  I  saw 
them  looking  out  of  the  window,  and  I  am  sixty-two  next 
May. 

Cross-examinpd :  I  was  examined  here  last  spring.  I 
[154] 


MORRIS  V.   DA  VIES.  *  183 

remember  the  time  Mrs.  Morris  had  the  child ;  it  was  no 
secret  in  the  neighbourhood.  That  was  the  only  time  I  had 
seen  them  at  the  house.  I  had  seen  them  in  the  fields  before. 
This  was  in  October,  before  the  child  was  born.  I  should 
think  that  Mr.  Morris  must  have  seen  that  she  was  with 
child.  I  never  saw  them  but  once  at  the  house;  that  was 
the  last  time.  I  had  seen  them  in  the  fields  years  before.  I 
cannot  say  whether  two  or  three  years  before.  I  think  I  saw 
them  walking  in  the  fields  three  or  four  times  in  the  whole, 
walking  side  by  side.  I  never  saw  her  walking  in  the  fields 
with  Morris  when  she  was  in  the  family  way ;  and  I  never 
said  so. 

* 

William    Hassall,   deputy  -  governor  of   Cold-Bath-Fields 

Prison :  I  was  bom  at  Llanfair.  •  I  staid  there  until  May, 
1792,  when  I  went  to  school  at  Shrewsbury.  I  knew  Mr. 
Morris  very  well ;  he  lived  at  Argoed.  Mrs.  Morris 
lived  at  the  White  House.  In  1790  and  *  1791 1  saw  *  184 
Mr.  Morris  several  times  at  Llanfair.  I  saw  him  go 
into  Mrs.  Morris's  house  frequently.  I  am  positive  I  saw 
him  go  into  the  bouse  more  than  once. 

Cross-examined  at  the  second  trial:  When  he  came  it 
was  known  directly,  and  buzzed  about.  I  knew  also  William 
Austin.  He  came  to  Llanfair  with  Mrs.  Morris,  and  con- 
tinued to  live  there :  when  he  (plaintiff)  came  unaware  upon 
me,  I  thought  him  like  that  William  Austin.  I  have  seen 
Mr.  Morris  go  into  the  house  many  times,  but  how  long  he 
staid  I  cannot  recollect ;  perhaps  about  a  quarter  of  an  hour. 
At  other  times  I  have  see  him  go  in,  but  not  seen  him  come 
out. 

Robert  Lloyd,  a  bricklayer :  When  I  was  eighteen  I  lived 
at  Llanfair,  where  I  made  a  blacksmith's  shop.  Oliver  Wil- 
liams went  into  the  shop  when  I  finished  it  in  1792,  at  Lady- 
day.  The  bill  produced  is  in  my  handwriting  for  work  done 
at  the  shop  and  other  work.  (Date  of  bill  was  1792.)  About 
a  month  or  five  weeks  after  finishing  the  shop,  Mr.  Morris 
rode  up  to  Mrs.  Morris's  stable,  and  asked  me  if  Mrs.  Morris 
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was  at  home.     He  got  off  the  horse.    I  put  it  into  the  stable. 
I  rapped  at  the  door,  and  he  went  into  the  house. 

Cross-examined:  It  was  about  a  month  or  five  weeks 
after  the  blacksmith's  shop  was  finished;  in  the  beginning 
of  the  spring  of  1792. 

Oliver  Williams,  a  blacksmith:  I  rented  a  blacksmith's 
shop  of  Mrs.  Morris ;  it  was  built  for  me  at  first.  I  knew 
Mr.  Morris,  and  saw  him  at  Llanfair.  I  went  there  before 
May,  1792,  and  it  was  in  the  same  year  I  saw  him  there, 
between  July  and  August.  I  stopped  there  from  1792  to 
1797.  I  saw  him  only  once  in  1792.  I  was  sent  to  Argoed 
by  Mrs.  Morris  to  fetch  some  things  from  thence  to 

*  185    Llanfair.     I  *  brought  some  horses,  some  bacon,  and 

three  or  four  stooks  of  com. 
Cross-examined:   I    knew  Mrs.   Morris's  daughter,  Mrs. 
Davies ;  but  I  do  not  think  she  was  at  home  with  her  mother 
at  Llanfair  at  the  time  I  have  spoken  of.     I  had  seen  her 
there  a  score  of  times. 

Anne  Williams,  wife  of  Oliver  Williams :  I  remember  the 
first  year  I  was  there  seeing  Mr.  Morris  with  his  wife  in 
Madam  Morris's  house  at  the  window.  I  made  a  courtesy  to 
my  landlady  and  mistress,  and  she  bowed  her  head  to  me. 
The  report  of  the  country  was  that  she  was  with  child.  I 
do  not  see  how  it  could  be  a  bastard. 

This  witness  on  the  second  trial  said  that  it  was  three  or 
five  weeks  after  she  and  her  husband  went  to  live  at  the 
blacksmith's  shop  that  she  saw  Mr.  and  Mrs.  Morris  together, 
and  she  saw  them  together  again  three  years  after  that ;  she 
also  said  she  knew  Margaret  Roberts  at  the  Cross  Pipes  at 
the  time,  and  heard  of  the  watch  being  found  by  her. 

Mrs.  Dolby:  I  lived  in  Llanfair  until  the  last  twelve 
years ;  I  remember  Mrs.  Morris  coming  to  live  at  the  White 
House.  I  have  seen  Mr.  Morris  come  there,  after  Mrs. 
Morris  came  to  live  there.  I  remember  seeing  a  tent  in  the 
garden  on  a  Sunday  evening  as  I  was  coming  from  church. 
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I  saw  the  tent  taking  down,  and  saw  Mr.  Morris  going  into 
the  house  of  Mrs.  Morris. 

Mary  Evans :  My  father  and  mother  lived  at  Aithurd, 
near  Llanfair.  I  was  between  thirteen  and  fourteen  when  I 
left.  I  have  seen  Mr.  and  Mrs.  Morris  together  arm-in-arm 
down  to  my  house,  and  two  men  with  them.  Mr.  Morris 
talked  of  pulling  down  our  cottage.  Mrs.  Morris  would  have 
it  down.  There  were  five  of  us,  children,  and  then  he 
said  he  would  *  not  have  it  pulled  down.  I  went  to  *  186 
live  with  Ann  Lloyd,  a  washerwoman,  when  I  left  the 
cottage.  When  I  was  at  the  cottage  I  saw  Mr.  and  Mrs. 
Morris  a  score  of  times ;  once  or  twice  in  the  same  year. 

John  Evans,  brother  to  last  witness  :  I  know  Mrs.  Morris. 
Remember  her  living  at  the  White  House.  Was  in  the  ser- 
vice, off  and  on,  a  long  time.  Knew  Mr.  Morris.  Saw  him 
at  first  at  my  father's  cottage,  a  little  below  Llanfair ;  Mr. 
and  Mrs.  Morris ;  two  couple  along  with  them.  Mr.  Morris 
came  down  to  the  cottage,  and  threatened  to  have  the  cot- 
tage down.  My  father  was  very  ill.  Mr.  Morris  gave  him 
money.  The  other  people  were  gentlemen ;  one  lady  besides 
Mrs.  MoiTis.  The  cottage  was  not  pulled  down.  I  was  from 
fourteen  to  fifteen  or  sixteen,  or  thereabouts.  I  went  to  ser- 
vice soon  after  this  at  Myver.  I  saw  Mr.  Morris  once  while 
at  Myver,  which  was  five  miles  from  Llanfair. 

William  Hughes :  I  live  at  Pentry,  near  two  miles  from 
Llanfair.  I  knew  Mr.  and  Mrs.  Morris ;  worked  for  her  five 
or  six  years.  I  have  seen  Mr.  Morris  in  Llanfair  with  her  in 
the  garden  of  the  White  House,  about  thirty-five  years  since. 
I  was  about  fifteen  yards  off.  I  saw  him  before  that  time, 
about  two  years,  but  never  a^ter  that  time.  They  were  walk- 
ing together.  I  saw  the  two  standing  on  each  side  the 
door  of  the  house  ;  they  both  went  back  into  the  house.  I 
do  not  know  how  long  he  was  there.  I  did  not  see  him 
come  out. 

Ann  Arthur :    I  lived  with  the  late  John  Morris,  brother 
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to  William  Morris,  of  Argoed.     I  knew  WiUiam  Moms  very 

well ;  he  came  to  his  brother's,  my  master,  very  often.    I 

knew  Mrs.  Moms.     Once  saw  her  at  John  Morris's.     I  lived 

there  from  May,  1792,  to  May,  1793.    Mrs.  Morris 

*  187    was  there,  and  some  other  *  persons  with  her,  and  Mr. 

William  Morris ;  they  came  to  dine  and  staid  dinner. 
Cross-examined  :  I  mean  to  say  I  went  in  1792,  and  left  in 
1793.  It  was  thirty-five  years  ago ;  the  servant's  name  was 
Sarah,  who  lived  there  when  I  went  to  John  Morris.  I  never 
saw  her  before  nor  since.  No  man-servant  came  with  Mr. 
and  Mrs.  Morris.  They  came  on  their  feet  to  John  Morris 
at  Penbruton  from  Argoed,  about  a  quarter  of  a  mile.  The 
grounds  join.  They  stopped  until  the  morning,  and  then 
returned  to  Argoed.  I  mentioned  this  to  Watson  and  Har- 
per (the  plaintiffs  attorneys).  Somebody  told  about  it,  and 
they  applied  to  me  for  what  I  knew. 

Evan  Jones,  a  shoemaker:  I  was  apprenticed,  in  May, 
1788,  eighteen  miles  from  Llanfair.  I  served  exactly  four 
years.  I  then  went  to  work  with  Edward  Jones,  a  shoe- 
maker, at  Llanfair,  about  a  hundred  yards  from  Mrs.  Morris's. 
I  became  acquainted  with  the  person  of  Mr.  Morris;  my 
master  pointed  him  out  to  me,  after  being  at  Llanfair  about 
two  months.  I  have  seen  him  afterwards,  walking  about, 
and  going  into  the  White  House  frequently.  It  was  some- 
times called  Mrs.  Morris's  house,  and  sometimes  Mr.  Morris's. 

Cross-examined :  Mr.  Morris  lived  there  when  in  Llanfair ; 
I  think  he  was  not  always  there.  I  heard  he  kept  a  farm  at 
another  place.  I  have  seen  him  there  many  times  walking 
about,  and  going  into  his  house,  like  any  common  inhabitant. 

Elizabeth  Wellings :    I  knew  Mr.  and  Mrs.  Morris.     Her 

cook  was  gone  from  her,  and  I  went  there  for  nine  weeks. 

It  is  from  thirty-four  to  thirty-five  years  ago.     Whilst  there, 

Mr.  Morris  came :  I  went  home  to  sleep  between  two  and 

three  in  the   morning.     There  was  company  there. 

*188    The   company  *were  gone,  but  I  left  Mr.   Morris 

there.     I  went  back  about  seven  in  the  morning,  to 

get  the  breakfast,  and  I  found  Mr.  Morris  there.     He  went 
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home  about  eleven  or  twelve  o'clock  next  morning.  Mr. 
Morris's  servant  brought  a  tumbrel,  with  some  wheat,  hams, 
and  cheese,  I  saw  Mrs.  Morris  in  the  family  way.  The 
visit  of  Mr.  Morris  was  before  then.  They  appeared  friendly 
together.  I  have  seen  them  together  at  other  times  walking 
towards  the  garden,  after  the  visit,  and  after  the  hams ;  and 
Mrs.  Morris  was  in  the  family  way  before  the  hams  were 
sent. 

Cross-examined :  I  cannot  tell  the  name  of  the  servant, 
but  he  said  he  came  from  Mr.  Morris.  It  was  not  Oliver 
Williams.  The  cook  was  an  Englishwoman;  I  cannot  tell 
her  name.  She  never  came  back.  Ann  Evans  was  there 
along  with  me.  Thomas  Evans  and  Ann  Evans  lived  there 
at  the  same  time.  They  are  both  dead.  There  is  not  a 
ringle  living  servant  that  I  can  recollect.  I  remember  Evan 
Evans,  a  neighbour.  There  was  no  Evan  Evans  living  with 
Mrs.  Morris  at  that  time.  It  was  about  Allhallows  that  I 
went ;  it  was  about  a  fortnight  or  three  weeks  before  Christ- 
mas that  I  came  away.  There  was  an  alteration  in  her  ap- 
pearance when  I  went  away.  She  was  growing  bigger.  I 
used  to  help  to  make  the  beds,  according  as  company  used  to 
come  there.  I  made  a  bed  for  Mr.  Morris  in  what  we  used 
to  call  the  tea-room.  Mrs.  Morris  told  me  to  come  and  make 
up  a  bed,  for  Mr.  Morris  was  coming  to  sleep  there ;  and  Mrs. 
Morris  told  me  that  Mr.  Morris  was  coming  to  sleep  with  her 
that  night.  The  company  staid  late :  Mr.  Lloyd,  of  Garth- 
Llewyd,  Dr.  Price,  and  Mrs.  Lloyd.  The  company  left  about 
eleven  o'clock.  I  was  kept  there  till  about  two.  None 
of  the  company  slept  there  but  Mr.  *  Morris.  I  did  *  189 
the  work  that  was  to  be  done:  anybody  about  the 
house  might  see  me.  I  caimot  say  what  time  of  day  Mr. 
Morris  came,  but  he  staid  to  breakfast,  and  went  off  from 
about  ten  to  eleven.  William  Austin  was  living  there.  He 
lived  there  like  a  servant.  He  dined  in  the  parlour,  and  she 
called  him  a  servant.  He  called  her  mistress.  He  did  not 
always  take  his  meals  in  the  parlour.  I  have  seen  him  take 
his  luncheon  in  the  kitchen.  He  was  gone  that  day  some- 
where. He  came  home  next  day.  I  do  not  know  at  what 
time,  nor  where  he  went  to.     I  was  here  at  Shrewsbury  last 
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to  William  Morris,  of  Argoed.    I  knew  William  Morris  very 

well ;  he  came  to  his  brother's,  my  master,  very  often.    I 

knew  Mrs.  Morris.     Once  saw  her  at  John  Morris's.     I  lived 

there  from  May,  1792,  to  May,  1793.    Mrs.  Morris 

•  187    was  there,  and  some  other  *  persons  with  her,  and  Mr. 

William  Morris ;  they  came  to  dine  and  staid  dinner. 
Cross-examined :  I  mean  to  say  I  went  in  1792,  and  left  in 
1793.  It  was  thirty-five  years  ago ;  the  servant's  name  was 
Sarah,  who  lived  there  when  I  went  to  John  Morris.  I  never 
saw  her  before  nor  since.  No  man-servant  came  with  Mr. 
and  Mrs.  Morris.  They  came  on  their  feet  to  John  Morris 
at  Penbruton  from  Argoed,  about  a  quarter  of  a  mile.  The 
grounds  join.  They  stopped  until  the  morning,  and  then 
returned  to  Argoed.  I  mentioned  this  to  Watson  and  Har- 
per (the  plaintiffs  attorneys).  Somebody  told  about  it,  and 
they  applied  to  me  for  what  I  knew. 

Evan  Jones,  a  shoemaker:  I  was  apprenticed,  in  May, 
1788,  eighteen  miles  from  Llanfair.  I  served  exactly  four 
years.  I  then  went  to  work  with  Edward  Jones,  a  shoe- 
maker, at  Llanfair,  about  a  hundred  yards  from  Mrs.  Morris's. 
I  became  acquainted  with  the  person  of  Mr.  Morris;  my 
master  pointed  him  out  to  me,  after  being  at  Llanfair  about 
two  months.  I  have  seen  him  afterwards,  walking  about, 
and  going  into  the  White  House  frequently.  It  was  some- 
times called  Mrs.  Morris's  house,  and  sometimes  Mr.  Morris's. 

Cross-examined :  Mr.  Morris  lived  there  when  in  Llanfair ; 
I  think  he  was  not  always  there.  I  heard  he  kept  a  farm  at 
another  place.  I  have  seen  him  there  many  times  walking 
about,  and  going  into  his  house,  like  any  common  inhabitant. 

Elizabeth  Wellings :    I  knew  Mr.  and  Mrs.  Morris.     Her 

cook  was  gone  from  her,  and  I  went  there  for  nine  weeks. 

It  is  from  thirty-four  to  thirty-five  years  ago.     Whilst  there, 

Mr.  Morris  came :  I  went  home  to  sleep  between  two  and 

three  in  the  morning.     There  was  company  there. 

*188    The   company  *were  gone,  but  I  left  Mr.   Morris 

there.     I  went  back  about  seven  in  the  morning,  to 

get  the  breakfast,  and  I  found  V  ''here.     H-"         ^ 
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Arthur  and  Elizabeth  Wellings,  examined  on  the  second, 
were  in  Court  at  the  third  trial,  but  were  not  called  to  give 
evidence.     Most  of  the  other  witnesses  were  examined  on  all 

the  trials,  or  the  former  examinations  of  such  as  had 
*  192    *  died  before  the  second  or  third  trial  were  read  on 

them.] 

Evidence  for  the  respondents :  — 

Rev.  Richard  Walker,  curate  of  Wem  thirty-five  years : 
I  kept  a  school  at  Wem  many  years.  I  have  the  register-book 
of  baptisms.  There  is  this  entry :  ^^  Evan  Williams,  a  base 
child,  baptized  January  11th,  1793,"  in  the  handwriting  of 
the  clerk,  Francis  Owen.  There  is  this  note,  in  the  hand- 
writing of  Dr.  Smallbrooke,  the  late  rector :  **  Supposed  of 
Austin,  a  weaver  of  this  town's  son."  I  knew  that  Evan 
Williams ;  he  was  at  my  school  as  a  day-scholar ;  he  came 
28d  July,  1798 ;  he  continued  till  Chmtmas,  1800.  When 
he  came  to  me  he  was  five  years  and  a  half  old.  Old  Austin, 
the  father  of  William,  put  him  to  me.  He  resided  with  him. 
He  was  entered  by  the  name  of  Evan  Austin ;  he  went  in 
the  school  by  that  name.  He  called  the  old  weaver  '^  our 
dad,'«'  "  our  grandad."  Old  Austin  paid  his  schooling.  His 
circumstances  were  very  low.  After  his  death,  in  1805,  I 
gave  his  widow  charity ;  a  shilling  at  a  time.  She  died  in 
1809. 

Anne  Owen,  widow  of  a  parish-clerk  of  Wem :  I  lived  in 
the  same  house  at  Wem  thirty-five  years.  I  remember  Evan 
Williams  as  a  little  boy ;  he  lived  with  his  grandfather  and 
grandmother,  weavers,  and  went  by  the  name  of  Evan  Aus- 
tin. They  frequently  mentioned  that  he  was  the  son  of  Wil- 
liam Austin,  their  son. 

The  depositions  of  Mr.  James  Wilding,  taken  in  the  cause 

(in  182S),  and  read  at  the  trials :  The  plaintiff  was  at  this 

deponent's  school  at  High  Ercall,  and  boarded  in  the  house 

for  four  years.     He  was  brought  there  by  Edward 

*193    Austin,  of  Wem,  and  was  then  between  *nine  and 
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eleven  years.  The  bills  for  his  schooling  were  paid  by 
Miss  Careswell.  Deponent  supposed  they  were  paid  with 
Bftrs.  Morris's  money.  Plaintiff  told  him  she  was  his  mother ; 
that  was  after  she  refused  to  pay  for  his  schooling,  which  she 
did,  adding,  that  l^he  had  before  paid  for  him  out  of  com- 
passion. 

John  Edgerly,  attorney  at  Shrewsbury :  I  was  acquainted 
with  plaintiff  at  Mr.  Wilding's  school,  at  High  Ercall.  I  was 
there  two  or  three  years  with  him.  He  went  by  the  name  of 
Evan  Williams  most  generally ;  frequently  Evan  Austin.  He 
mentioned  his  father  by  the  appellation  of  Captain  Austin ;  (a) 
that  his  father  had  been  in  battle;  that  a  ball  had  struck 
him  on  his  waistcoat  pocket,  and  the  dollars  in  it  had  saved 
him. 

Joseph  Clay,  of  Wem,  surviving  executor  of  Captain  Aus- 
tin :  I  received  money  from  Cox  &  Greenwood,  army  agents, 
on  accoimt  of  Captain  Austin,  hardly  1002. 1  think ;  I  paid 
Mr.  Wilding,  of  Ercall,  for  Evan  Williams's  schooling. 

Ambrose  Jones :  I  was  at  school  at  Wilding's ;  I  knew  a 
young  man  I  have  seen  to-day  (the  plaintiff)  ;  he  was  called 
at  school  by  the  name  of  Evan  Morris  more  frequently  than 
by  any  other  name. 

Mrs.  Martha  Tong :  My  maiden  name  was  Careswell ;  I 
formerly  lived  at  Mardol  Head,  Shrewsbury ;  that  was  my 
home  until  I  was  married  two  years  since.  I  have  known 
plaintiff  since  1805.  I  was  at  Wem,  at  Captain  Austin's. 
EQs  father  and  mother  lived  with  him.  Plaintiff  was  fetched 
&om  school  to  see  Captain  Austin,  who  was  then  expected 
shortly  to  go  abroad.  Austin  brought  the  boy  into  the  par- 
lour. Mrs.  Morris  was  with  me  in  the  parlour.  He 
said,  *  "  Go  and  kiss  those  two  ladies."  He  did  so.  *  194 
Captain  Austin  called  him  his  dear  little  boy ;  and  Mrs. 
Morris  used  to  call  him  Evan.     He  used  to  caU  Captain  Aus- 

(a)  William  Austin  obtained  a  commission  in  the  army  in  1794  or 
1795. 
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tin,  captain  and  sir.  I  paid  one  half-year  for  his  schooling 
with  Mrs.  Morris's  money.  Captain  Austin  is  dead ;  he  went 
abroad  sometime  in  the  year  1805 ;  he  desired  me  to  be  kind 
to  the  boy,  and  he  would  be  grateful.  It  was  agreed  the  boy 
should  spend  his  holidays  with  me;  nothing  agreed  as  to 
money.  (Captain  Austin's  will,  dated  29th  of  April,  1805, 
and  attested  by  witness  and  Mrs.  Morris,  was  produced,  and 
read ;  left  all  his  property  to  the  boy,  by  name  of  Evan  Wil- 
liams.) Captain  Austin's  father  and  mother  were  then  alive 
and  in  poor  circumstances.  Plaintiff  came  to  my  house  dur- 
ing his  holidays,  and  talked  of  him  as  his  father.  Plaintiff 
wrote  to  me  from  school,  in  a  note  in  these  words :  —  "  Please 
to  send  me  a  knife  and  fork,  and  my  father's  paper-case." 

Cross-examined:  I  was  intimate  with  Mrs.  Morris:  she 
used  many  times  to  call  him  a  poor  little  friendless  orphan. 

This  witness,  at  the  second  trial,  said.  Captain  Austin  told 
her  he  felt  very  uncomfortable  about  leaving  the  boy ;  that 
he  was  the  boy's  father ;  and  he  made  her  promise  to  receive 
him  during  the  holidays.  Captain  Austin  wrote  several  let- 
ters to  witness,  during  his  absence,  all  about  the  boy's  school- 
ing, &c.  About  the  time  of  Captain  Austin's  sailing,  she 
received  a  note  in  the  boy's  handwriting  in  these  words :  — 
"  Tell  me  how  my  father  is."  The  boy  came  to  her  during 
the  holidays,  and  used  to  talk  of  Captain  Austin.  He  was 
put  into  mourning  by  witness  when  Captain  Austin  died. 

The  same  witness,  on  the  second  and  third  trials, 
*195    proved  the  memorandum   hereafter  set  forth  *and 
other  entries  respecting  the  plaintiff's  birth,  &;c.,  to 
be  of  his  handwriting. 

Ann  Lloyd,  deceased,  in  her  depositions  which  were  read 
at  the  three  trials,  said,  she  was  in  the  service  of  Mr.  and 
Mrs.  Morris,  in  1787,  at  Shrewsbury,  and  in  that  year  she 
hired  William  Austin,  by  directions  of  Mrs.  Morris,  to  be  her 
footman.  Before  Mr.  and  Mrs.  Morris  separated,  there  were 
disputes  between  them  about  Austin.  Mr.  Morris  used  to 
say  he  was  too  much  of  a  gentleman  for  him,  and  used  to  call 
him  Mrs.  Morris's  gentleman.  Mrs.  Morris  was  then  rather 
familiar  with  Austin,  as  Mr.  Morris  was  too  much  against 
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him,  and  Mr.  and  Mrs.  Morris  did  not  live  on  good  terms. 
After  the  separation,  Austin  went  with  Mrs.  Morris  to  Llan- 
&ir,  and  resided  with  her  till  he  went  into  the  army,  having 
the  management  and  direction  of  every  thing  except  the  rents, 
which  Mrs.  Morris  herself  received.  Deponent  was  in  her 
service  for  about  twelve  months  after  she  went  to  Llanfair, 
and  slept  in  the  same  room  and  bed  with  her.  Austin  had  a 
room  to  himself.  One  night,  while  his  room  was  undergoing 
some  repairs,  he  came  without  a  candle  to  the  room  where 
deponent  and  Mrs.  Morris  were  sleeping,  and  lay  down  on 
Mrs.  Morris's  side  of  the  bed  under  some  of  the  bedclothes 
till  morning,  when  deponent  got  up,  and  he  got  up  at  the 
same  time.  Deponent  believed  nothing  of  a  criminal  nature 
passed  between  them,  but  she  was  asleep  part  of  the  time. 
Some  time  after  that  deponent  saw  Mrs.  Morris  go  upon  her 
knees  and  declare  she  knew  no  other  man  than  Mr.  Moiiis, 
and  deponent  then  believed  her,  never  having  seen  any  thing 
in  the  least  criminal.  She  believed  this  declaration  was  made 
to  remove  from  her  mind  any  impression  that  Austin's  coming 
to  the  room  might  have  made. 

♦  Elizabeth  Lloyd  (formerly  Davies),  deceased,  in  *  196 
her  depositions  read  at  the  three  trials,  said,  she  went  * 
into  the  service  of  Mrs.  Morris,  at  Llanfair,  in  July,  1791. 
She  had  known  her  about  eighteen  months  before.  -  The  first 
time  she  saw  Mr.  Morris  was  in  1792,  at  Argoed.  They 
never  lived  together  as  man  and  wife  while  she  knew  them  ; 
never  saw  Mr.  Morris  at  or  near  the  abode  of  Mrs.  Morris. 
Austin  lived  in  Mrs  Morris's  service  while  deponent  was 
there,  but  he  was  treated  more  like  a  husband  and  master ; 
he  used  to  sleep  in  the  best  bedroom,  shoot,  and  course,  and 
take  his  meals  with  Mrs.  Morris,  sometimes  in  the  kitchen, 
sometimes  in  the  parlour,  but  never  with  the  other  servants. 
One  morning,  in  the  spring  of  the  year  1792,  about  nine 
o'clock,  deponent  had  to  go  for  a  breakfast  cloth  to  Austin's 
room,  the  linen  being  kept  there,  and  she  saw  Mrs.  Morris  sit* 
ting  on  the  side  of  the  bed,  in  a  loose  morning  dress,  and  lean- 
ing over  Austin,  who  was  lying  in  bed.  Deponent  on  seeing 
them  started.    Mrs.  Morris  observed,  *^  Davies,  I  have  been 
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tin,  captain  and  sir.  I  paid  one  half-year  for  his  schooling 
with  Mis.  Morris's  money.  Captain  Austin  is  dead ;  he  went 
abroad  sometime  in  the  year  1805 ;  he  desired  me  to  be  kind 
to  the  boy,  and  he  would  be  grateful.  It  was  agreed  the  boy 
should  spend  his  holidays  with  me;  nothing  agreed  as  to 
money.  (Captain  Austin's  will,  dated  29th  of  April,  1805, 
and  attested  by  witness  and  Mrs.  Morris,  was  produced,  and 
read ;  left  all  his  property  to  the  boy,  by  name  of  Evan  Wil- 
liams.) Captain  Austin's  father  and  mother  were  then  alive 
and  in  poor  circumstances.  Plaintiff  came  to  my  house  dur- 
ing his  holidays,  and  talked  of  him  as  his  father.  Plaintiff 
wrote  to  me  from  school,  in  a  note  in  these  words :  —  "  Please 
to  send  me  a  knife  and  fork,  and  my  father's  paper-case." 

Cross-examined:  I  was  intimate  with  Mrs.  Morris:  she 
used  many  times  to  call  him  a  poor  little  friendless  orphan. 

This  witness,  at  the  second  trial,  said.  Captain  Austin  told 
her  he  felt  very  uncomfortable  about  leaving  the  boy ;  that 
he  was  the  boy's  father ;  and  he  made  her  promise  to  receive 
him  during  the  holidays.  Captain  Austin  wrote  several  let- 
ters to  witness,  during  his  absence,  all  about  the  boy's  school- 
ing, &c.  About  the  time  of  Captain  Austin's  sailing,  she 
received  a  note  in  the  boy's  handwriting  in  these  words :  — 
'*  Tell  me  how  my  father  is."  The  boy  came  to  her  during 
the  holidays,  and  used  to  talk  of  Captain  Austin.  He  was 
put  into  mourning  by  witness  when  Captain  Austin  died. 

The  same  witness,  on  the  second  and  third  trials, 
*195    proved  the  memorandum   hereafter  set  forth  *and 
other  entries  respecting  the  plaintiff's  birth,  &c.,  to 
be  of  his  handwriting. 

Ann  Lloyd,  deceased,  in  her  depositions  which  were  read 
at  the  three  trials,  said,  she  was  in  the  service  of  Mr.  and 
Mrs.  Morris,  in  1787,  at  Shrewsbury,  and  in  that  year  she 
hired  William  Austin,  by  directions  of  Mrs.  Morris,  to  be  her 
footman.  Before  Mr.  and  Mrs.  Morris  separated,  there  were 
disputes  between  them  about  Austin.  Mr.  Morris  used  to 
say  he  was  too  much  of  a  gentleman  for  him,  and  used  to  call 
him  Mrs.  Morris's  gentleman.  Mrs.  Morris  was  then  rather 
familiar  with  Austin,  as  Mr.  Morris  was  too  much  against 
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liim,  and  Mr.  and  Mrs.  Morris  did  not  live  on  good  terms. 
After  the  separation,  Austin  went  with  Mrs.  Moiiis  to  Llan- 
&ir,  and  resided  with  her  till  he  went  into  the  army,  having 
the  management  and  direction  of  every  thing  except  the  rents, 
which  Mrs.  Morris  herself  received.  Deponent  was  in  her 
service  for  about  twelve  months  after  she  went  to  Llanfair, 
and  slept  in  the  same  room  and  bed  with  her.  Austin  had  a 
room  to  himself.  One  night,  while  his  room  was  undergoing 
some  repairs,  he  came  without  a  candle  to  the  room  where 
deponent  and  Mrs.  Morris  were  sleeping,  and  lay  down  on 
Mrs.  Morris's  side  of  the  bed  under  some  of  the  bedclothes 
till  morning,  when  deponent  got  up,  and  he  got  up  at  the 
same  time.  Deponent  believed  nothing  of  a  criminal  nature 
passed  between  them,  but  she  was  asleep  part  of  the  time. 
Some  time  after  that  deponent  saw  Mrs.  Morris  go  upon  her 
knees  and  declare  she  knew  no  other  man  than  Mr.  Moiiis, 
and  deponent  then  believed  her,  never  having  seen  any  thing 
in  the  least  criminal.  She  believed  this  declaration  was  made 
to  remove  from  her  mind  any  impression  that  Austin's  coming 
to  the  room  might  have  made. 

♦  Elizabeth  Lloyd  (formerly  Davies),  deceased,  in  *  196 
her  depositions  read  at  the  three  trials,  said,  she  went  * 
into  the  service  of  Mrs.  Morris,  at  Llanfair,  in  July,  1791. 
She  had  known  her  about  eighteen  months  before.  -  The  first 
time  she  saw  Mr.  Morris  was  in  1792,  at  Argoed.  They 
never  lived  together  as  man  and  wife  while  she  knew  them ; 
never  saw  Mr.  Morris  at  or  near  the  abode  of  Mrs.  Morris. 
Austin  lived  in  Mrs  Morris's  service  while  deponent  was 
there,  but  he  was  treated  more  like  a  husband  and  master ; 
he  used  to  sleep  in  the  best  bedroom,  shoot,  and  course,  and 
take  his  meals  with  Mrs.  Morris,  sometimes  in  the  kitchen, 
sometimes  in  the  parlour,  but  never  with  the  other  servants. 
One  morning,  in  the  spring  of  the  year  1792,  about  nine 
o'clock,  deponent  had  to  go  for  a  breakfast  cloth  to  Austin's 
room,  the  linen  being  kept  there,  and  she  saw  Mrs.  Morris  sit^ 
ting  on  the  side  of  the  bed,  in  a  loose  morning  dress,  and  lean- 
ing over  Austin,  who  was  lying  in  bed.  Deponent  on  seeing 
them  started.    Mrs.  Morris  observed,  ^^  Davies,  I  have  been 
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teUing  William  my  dream."  On  one  occasion,  after  depo- 
nent had  returned  with  Miss  Morris,  now  Mrs.  Davies,  from 
her  father's  at  Argoed,  Mrs.  Morris  asked  deponent  how  she 
liked  Mr.  Morris.  Deponent  replied,  **  He  was  a  very  nice 
gentleman."  Mrs.  Morris,  after  telling  Austin  what  depo- 
nent said,  added,  ^^  I  wish  she  (deponent)  was  bound  to  liye 
with  him  as  I  was,  and  then  she  would  know  what  sort  of  a 
man  he  was  —  God  eternally  damn  him." 

Evan  Davies,  deceased,  in  his  depositions,  said,  he  became 
tenant  to  Mr.  Morris  in  1787,  on  part  of  the  Llanfair  prop- 
erty, and  he  received  a  letter  from  Mr.  Morris  in  1788,  to 
pay  the  rents  thenceforward  to  Mrs.  Morris ;  she  had 

*  197    then  come  to  reside  at  Llanfair.    *  Deponent's  farm  was 

about  a  mile  distant.  One  day,  in  1792,  she  and  Aus- 
tin came  on  horseback  to  his  house,  greatly  alarmed,  and  said 
to  him,  that  Mr.  Morris  had  come  to  Llanfair,  and  they  re- 
quested to  be  let  into  deponent's  parlour,  and  to  be  locked 
in,  fearing  Mr.  Morris  might  come.  Deponent  did  so,  and 
after  locking  them  in,  took  the  key  in  his  pocket  the  whole 
day.  He  went  to  Mr.  Morris  at  Argoed,  soon  after  the  sep- 
aration, complaining  of  losing  him  for  a  landlord,  when  Mr. 
Morris  advised  him  ^'  to  get  away  from  Mrs.  Morris  as  soon 
as  he  could,  for  she  would  do  him  no  good,"  adding,  ^^  she 
had  gone  to  Llanfair  with  a  lad  whom  he  had  taken  out  of 
the  streets  to  clean  his  shoes."  Deponent  often  saw  Austin 
and  Mrs.  Morris  at  Llanfair ;  he  and  they  used  to  get  drunk 
together ;  she  used  to  sit  on  Austin's  knees ;  they  used  to 
tickle  and  play  with  each  other,  and  then  retire  together  for 
BoxAe  minutes,  telling  deponent  not  to  go  away  till  they 
came  back. 

John  Colley :  I  lived  with  Mrs.  Morris,  in  the  year  1790, 
at  Llanfair,  as  bailiff,  and  until  October,  1792.  I  did  not 
sleep  in  the  house,  but  near.  I  never  saw  Mr.  Morris  at 
Llanfair  in  company  with  Mrs.  Morris.  William  Austin  was 
doing  nothing  in  the  family  but  what  he  pleased.  Mrs.. 
Morris  treated  him  more  like  a  master  than  a  servant.  He 
dined  with  his  mistress,  and  not  like  another  servant.  He 
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was  in  the  best  room.  He  kept  his  clothes  in  her  room.  I 
have  seen  her  sometimes  call  him  Billy,  sometimes  William. 
He  kept  dogs,  and  used  to  shoot.  No  repairs  were  done  to 
the  floor  while  I  lived  there.  Plaintiff  is  as  like  Austin  as 
two  candles.  Evan  Evans  did  not  live  with  Mrs.  Morris 
whilst  I  was  there;  he  came  long  after  I  parted. 

On   the   second  trial,  this  witness  pointed  out  a 
*  stranger,  instead  of  the  plaintifiT,  as  being  like  Aus-    *198 
tin.     On  the  third  trial,  he  said  he  saw  Austin  once 
dressing  himself  in  the  room  in  which  Mrs.  Morris  used  to 
sleep.     There  was  a  little  passage  between  her  bedroom  and 
Austin's  room. 

David  Davies:  I  was  in  the  employ  of  Mrs.  Morris  at 
Llanfair.  I  began  about  1792,  for  from  four  to  five  years. 
I  worked  a  good  deal  for  her  in  1792.  I  never  saw  Mr. 
Morris  at  Llanfair,  in  1792.  She  called  him  William  Austin 
and  Captain  Austin.  The  servants  called  him  Mr.  William. 
He  had  a  tidy  room,  the  best  in  the  house.  I  saw  William  in 
bed,  and  her  in  the  room  with  him.  He  was  undressed,  in 
his  shirt ;  it  was  early  in  the  morning  of  New  Year's  Day. 
In  our  country  it  is  the  custom  to  say,  "  Happy  new  year." 
I  saw  Madam  Morris  standing  first  by  the  bed.  I  think  it 
was  1791  or  1792.  He  lay  on  his  back,  and  Madam  Morris 
tickled  him.  I  said,  ^^  Happy  new  year,"  and  went  away 
and  left  them  in  the  room.  She  spoke  unfavourably  of  Mr. 
Morris  when  she  mentioned  him  at  all. 

Cross-examined :  I  worked  off  and  on.  Mr.  Morris  might 
come  to  Llanfair  without  my  seeing  him. 

David  Humphries ;  I  lived  at  Llanfair  near  forty  years ; 
was  vestry-clerk  the  last  twenty.  I  remember  Mr.  Morris  and 
his  wife ;  he  lived  at  Argoed,  and  his  wife  at  Llanfair.  I 
knew  of  but  one  daughter.  I  never  knew  a  son.  I  did  some 
work  for  her  in  1792 ;  taught  her  daughter  to  write  when  she 
was  at  Llanfair  in  1792.  Mrs.  Morris  might  have  lived  there 
three  or  four  years  before.  He  (Mr.  Morris)  might  come 
there  without  my  seeing  him.  Plaintiff  is  one  of  the  likest 
to  William  Austin  I  ever  saw.     He  lived  with  Mrs.  Morris 
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until  he  went  into  the  army.     I  do  not  know  in  what 

*  199    capacity  he  came,  but  he  lived  *  like  master.     I  saw 

him  at  breakfast,  dinner,  and  supper  with  Mrs.  Morris. 
I  have  dined  there  often  when  he  sat  at  table.  I  went  once 
into  the  kitchen  and  found  nobody,  and  thought  I  heard  a 
stir  upstairs,  and  opened  a  door  and  saw  bedclothes;  and 
turning  to  a  bed  I  saw  Mrs.  Morris  in  bed,  who  said  she  was 
very  ill.  She  desired  me  to  go  down.  I  saw  somebody  else 
in  the  bed.  She  told  me  to  go  out  of  the  room.  She  opened 
the  door,  and  began  to  blame  Ann  Evans,  and  was  very 
violent  for  her  leaving  the  house.  I  never  saw  Mr.  Morris 
at  Llanfair.  I  cannot  tell  whether  it  was  1795, 1796,  or  1797 
that  I  found  them  in  the  bedroom  at  twelve  o'clock  at  night. 
I  rather  think  it  was  in  1795.  Mrs.  Morris  would  get  angry 
if  any  one  spoke  favourably  of  Mr.  Morris. 

Nicholas  Jones:  I  first  knew  Mrs.  Morris  at  Llanfair  in 
1790.  It  is  thirty-six  years  since.  I  remember  the  funeral 
of  Mr.  Morris ;  the  family  attended,  but  not  Evan  Williams, 
the  plaintiff.  I  lived  in  the  White  House,  servant  with  Mrs. 
Morris ;  went  there  in  the  winter  of  1790 ;  cleaned  knives 
and  drove  the  plough.  Never  saw  Mr.  Morris  there.  Austin 
slept  in  the  room  over  the  parlour.  They  lived  very  happy 
together,  more  like  husband  and  wife  than  mistress  and  ser- 
vant. Austin's  bedroom  was  about  eight  or  ten  yards  from 
Mrs.  Morris's ;  there  was  a  passage  and  a  room  between  their 
rooms.  I  could  see  anybody  passing  by  the  passage  window 
as  I  lay  in  bed.  I  have  seen  him  pass  at  four  o'clock  in  the 
morning  to  Mrs.  Morris's  room.  He  was  in  his  nightcap. 
This  was  in  May,  1791.     Heard  talking,  and  bed  cracking. 

Mary  Latham :  I  lived  as  servant  with  Mrs.  Morris 
♦200  at  Llanfair  from  December,  1790,  to  the  latter  *end 
of  August,  1792.  William  Austin  Uved  there.  He 
slept  over  the  best  parlour.  She  called  him  sometimes  Billy, 
sometimes  Austin :  made  free  with  him.  She  told  me  to  call 
him  Mr.  William.  He  had  the  best  head  of  hair  I  ever  saw. 
She  used  to  comb  it  and  put  it  into  three  plaits  once  or  twice 
a  week.  I  washed  his  linen.  She  ironed  it,  and  used  to  put 
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it  into  her  own  wardrobe  in  her  own  room.  In  consequence 
of  some  arrangement,  on  a  night  when  Miss  Davies,  of 
Towens,  and  Miss  Gwynne  were  there,  Mrs.  Morris  was  to 
sleep  in  Austin's  bed,  and  Austin  was  to  sleep  in  a  room 
opposite  to  mine.  I  went  up  into  Austin's  room  next  morn- 
ing to  see  if  she  wanted  any  thing,  and  I  found  Austin  and 
Mrs.  Morris  in  bed  together.  I  cannot  say  at  what  time  of 
the  year.  I  was  at  Mrs.  Morris's  when  she  was  in  the  family 
way.  She  was  very  large  not  long  before  Christmas.  I  heard 
a  report  of  a  child  being  bom  not  long  after  this.  I  used  to 
go  to  Mrs.  Morris's  to  see  her  after  I  left  her  service.  The 
last  time  I  was  there  Austin  was  out  by  Mrs.  Morris's  desire. 
I  sat  down  and  leaned  on  the  head  of  the  bed.  Whilst  I  was 
so  Austin  came  into  the  room ;  he  sat  down  on  the  other 
side.  I  was  not  asleep,  but  Mrs.  Morris  thought  I  was ;  and 
she  said,  "  How  could  you  stay  away  so  long,  knowing  my 
situation?  "  He  said,  "  Hush ! "  Mrs.  Morris  said,  "  The 
girl's  asleep."  I  never  saw  Mr.  Morris  in  my  life.  I  do  not 
recollect  any  repairs  done  to  the  house  while  I  was  there. 

David  Jones :  I  was  witness  to  this  will  of  William  Morris. 
Saw  it  executed  by  him,  27th  July,  1799,  leaving  his  property 
to  his  nephew,  to  the  exclusion  of  his  daughter,  and  an 
annuity  of  1002.  a  year  to  Mrs.  Morris.  He  was  then  dis- 
pleased with  his  daughter's  marriage. 

•  Francis  Allen,  attorney,  produced  and  proved  the  *  201 
deed  of  separation  between  Mr.  and  Mrs.  Morris.  The 
property  thereby  assigned  to  Mrs.  Morris  then  produced  2001. 
a  year,  and  now  (the  time  of  the  trial)  400/.  a  year.  Wit- 
ness also  produced  and  proved  the  last  will  of  Mr.  Morris, 
and  said,  ^*  I  prepared  his  last  will  of  1st  December,  1808. 
He  said  part  of  his  property  was  under  settlement,  and  part 
not.  He  said  it  was  settled  on  his  male  issue,  and  having 
BO  male  issue  he  could  not  leave  it  from  his  daughter.  (He 
had  not  the  deed  of  settiement.)  The  other  part- he  should' 
give  to  trustees,  to  prevent  her  having  possession  of  it.  He 
gave  aU  his  personalty  to  trustees  for  her  for  her  life,  and 
after  her  death  for  the  benefit  of  her  children.     The  person- 
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alty  was  about  4000Z.  or  5000Z,,  and  the  real  property  5002. 
(Will  read.)     He  revoked  his  former  will." 

William  Morris,  nephew  of  Mr.  Morris,  the  testator,  proved 
the  execution  by  him  of  an  agreement  with  the  lord  of  the 
manor  of  Lempster  and  others,  for  enclosing  certain  waste 
lands,  dated  20th  of  August,  1807,  in  which  the  defendant, 
Harriet  Davies,  was  described  as  ^*  the  only  child  and  heir- 
apparent  of  the  said  William  Morris." 

Mrs.  Charlotte  Morris,  widow  of  the  elder  brother  of  Mr. 
Morris:  I  was  well  acquainted  with  him.  I  have  fre- 
quently heard  him  say  he  had  but  one  daughter,  and  never 
heard  him  mention  that  he  had  a  son.  I  have  heard  him  say 
he  had  no  other  child  but  Harriet.  He  was  not  pleased  with 
her  marriage  at  first. 

Richard  Rees :   I  lived  with  Mr.  Morris  in  the  year  1790 ; 

staid  three  years.     I  never  saw  Mrs.  Morris  at  Argoed.     Mr. 

Morris  used  to  go  to  church  on  a  Sunday  morning  to 

*  202    Clunn,  and  return  on  a  *  Monday.    He  was  a  man  of 

retired  habits.  His  brother  used  to  return  with  him. 
I  never  heard  him  mention  any  son.  His  daughter  used  to 
live  with  him. 

Cross-examined:  My  master  used  to  take  a  ride  in  the 
mornings  and  return  at  night. 

Richard  Bennet:  I  lived  with  Mr.  Morris  irom  1791  for 
twelve  years.  He  generally  went  to  Clunn  on  a  Sunday 
morning.  His  brother  used  to  call  on  him.  Never  heard 
him  say  any  thing  about  a  son.  The  marriage  of  his  daughter 
with  Davies  offended  him  more  than  twelve  months.  Mrs. 
Morris  came  to  Argoed  after  that  marriage,  and  before  Mr. 
Morris  was  reconciled  to  Mr.  and  Mrs.  Davies ;  she  staid  each 
time  three  or  four  days;  she  and  Mr.  Morris  slept  in  dif- 
ferent bedrooms. 

John  Beaumont:   I  lived  with   Mr.   Morris  at  Argoed; 
went  in  1789,  and  left  him  in  1792.    He  used  to  go  to  Clunn 
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fireqnently,  and  to  hia  brother's.  He  had  another  brother  a 
mile  off.  He  did  not  keep  much  company.  I  recollect  hia 
daughter  marrying,  in  1799.  I  went  again  to  live  afresh 
with  him  before  she  married.  He  was  very  much  displeased 
with  her  marriage.  He  said  Dayies  had  robbed  him  of  his 
only  child  and  comfort.  He  never  went  to  Llanfair,  to  the 
best  of  my  opinion,  from  1789  to  1792,  during  all  my  first 
time. 

Richard  Nicholls :  I  was  at  Argoed  at  Mrs.  Davies's  mar* 
riage;  took  meat,  being  a  butcher.  Saw  Mrs.  Morris  at 
Argoed  about  there  weeks  after  the  daughter's  marriage. 
There  were  words  between  Mr.  and  Mrs.  Morris  when  in  the 
parlour  ;  and  I  was  in  the  kitchen,  and  heard  what  passed  in 
the  parlour.  Heard  Mr.  Morris  accusing  Mrs.  Morris  about 
a  child.  She  said  she  never  had  any  other  child  but 
Harriet.  She  said  that  she  wished  the  devil  might 
*take  her  if  she  had  any  child  but  Harriet.  She  *203 
used  the  expressions  more  than  ten  times ;  this  was  in 
1799. 

William  Jones,  and  Anne,  his  wife,  both  deceased,  in  their 
depositions,  said,  they  were  both  in  the  service  of  Mr.  Morris, 
in  the  year  1799,  when  Mr.  and  Mrs.  Davies  were  married. 
He  was  very  angry  with  them.  Mrs.  Morris  was  twice  at 
Argoed  after  the  marriage,  and  staid  three  or  four  days  on 
each  occasion.  She  and  Mr.  Morris  had  separate  bedrooms 
at  different  ends  of  the  house.  She  never  was  at  Argoed 
after  Mr.  Morris  was  reconciled  to  Mr.  and  Mrs.  Davies. 

Richard  Baxter,  surgeon :  I  was  apprenticed  to  a  surgeon 
in  Shrewsbury,  in  1786.  I  knew  Mr.  Morris  there.  He  was 
a  surgeon  and  man-midwife  ;  his  practice  was  not  extensive  ; 
he  did  not  like  his  profession.  I  saw  Mrs.  Morris,  but  was 
not  much  acquainted  with  the  family.  I  went  to  settle  at 
Montgomery  in  1790 ;  and  from  1792  I  attended  profession- 
ally on  Mr.  Morris,  then  residing  at  Argoed.  In  1808  I 
mentioned  to  him  a  report  I  heard  of  a  son  of  Mrs.  Morris. 
In  August  of  that  year  I  received  a  letter  from  Mrs.  Morris, 
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inclosing  a  letter  for  Mr.  Morris.  I  took  it  to  him  and  he 
would  not  receive  it ;  he  desired  me  to  throw  it  in  the  fire. 
I  told  him  I  heard  he  had  a  son.  He  said  he  never  had  a 
son.  I  mentioned  Mrs.  Morris  having  a  son.  He  said  he 
knew  no  such  thing,  and  he  spoke  of  his  daughter  as  his 
only  child,  and  he  declared  he  never  had  any  connubial  con- 
nection with  Mrs.  Morris  since  they  separated. 

Cross-examined :  Mrs.  Morris  was  a  very  fine  woman,  and 
desirable,  and  I  believe  very  fond  of  company.  • 

Margaret   Jones :  (a)    I  formerly  lived  with  Mr. 

*  204   *  Lloyd,   of  Garth-Lliewyd,  for  seven  years.     I  left 

thirty-one  years  last  May.  I  was  like  a  house-maid 
there ;  made  the  beds.  I  did  not  know  Mr.  Morris.  I  knew 
Mrs.  Morris ;  she  used  to  come  sometimes  on  a  visit  in  the 
evening.  She  never  slept  there  whilst  I  was  house-maid  to 
my  recollection.  I  conducted  ladies  to  the  bedrooms  always. 
No  gentleman  came  with  Mrs.  Morris  to  my  knowledge  whilst 
I  was  there.  Mary  Jones  succeeded  me  when  I  went  away. 
Cross-examined :  They  had  a  good  deal  of  company  in  my 
master's  time,  and  I  do  not  pretend  to  recollect  who  came 
there.  I  do  not  remember  that  Mrs.  Morris  slept  there.  I 
have  no  recollection  of  Mr.  Morris  coming  there,  and  never 
heard  of  his  name. 

Mary  Jones :  I  succeeded  the  last  witness  as  house-maid 
at  Garth-Llewyd.  I  remained  there  eight  years.  I  once  saw 
Mr.  Morris,  of  Argoed,  there.  Mrs.  Morris  w^  with  him 
that  day.  They  came  by  dinner-time,  now  from  eight  and 
twenty  to  nine  and  twenty  years  ago ;  they  staid  all  night. 
They  slept  in  two  rooms.  There  was  a  large  passage 
between  the  two  rooms :  no  communication.  I  lighted  Mrs. 
Morris  to  her  room.  Mrs.  Morris's  daughter  was  with  her 
on  that  occasion.  Her  daughter  slept  with  her.  I  am  sure 
Mr.  Morris  did  not  sleep  with  her  that  night. 

(a)  This  and  the  next  witness  were  called  for  the  purpose  of  contra- 
dicting Mrs.  Lloyd,  and  Williams,  her  coachman,  witnesses  for  the  appel- 
lant.    See  pp.  189-191,  supra, 
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Charles  Micklebiugh :  I  have  a  memorandun)  in  the  hand- 
writing of  the  plaintiff  upon  a  leaf  in  this  pocket-book.  He 
had  been  making  inquiries  about  his  birth  in  the  winter  of 
1811.  (The  memorandum  was  read,  and  was  this:  "I  was 
bom  at  the  White  House,  at  Llanfair :  when  bom,  on  a  Satur- 
day, market  day,  my  father  came  trembling,  and  saying,  Ann, 
what  shall  I  do  ?  Don't  be  afraid,  we  shall  do  very 
well.  As  soon  as  I  was  bom,  I  was  kept  warm  *  by  *  205 
Ann,  and  taken  into  the  malthouse;  given  to  my 
father  to  hold  while  she  got  the  horses  ready,  and  sent  Ann 
on,  and  he  followed  at  edge  of  night ;  and  Ann  rode  within 
a  mile  of  Wem  before  she  alighted,  and  then  gave  me  to  my 
fiftther  whilst  she  fetched  Mrs.  Austin  to  fetch  me  to  Wem ; 
and  they  both  turned  back,  and  got  to  Llanfair  at  night  next 
day,  when  she  went  to  many  shops  to  buy  things,  that  people 
may  not  think  she  had  been  out.  Mrs.  Morris  at  that  time 
kept  her  bed.  She  took  a  flasket  of  wine  and  biscuit  for  me 
on  the  road.  Miss  Gwynne  was  not  present  at* my  birth; 
but  backwards  and  forwards  at  that  time,  and  knew  of  it: 
and  when  Mrs.  Morris  and  her  fell  out,  she  asked  her, 
*  Where  is  the  child  without  a  father?'") 

Cros^examined :  The  pocket-book  was  left  in  the  office 
in  which  the  plaintiff  was  my  feUow  clerk.  I  told  Mr.  Watson 
(plaintiff's  attorney)  last  year,  that  I  destroyed  the  memo- 
randum. I  told  Mr.  Davies  of  it  in  the  spring  of  1825.  I 
sent  a  copy  of  it  to  Mr.  Watson. 

William  Jones,  (tii)  a  blacksmith  at  Llanfair:  I  helped  to 
do  work  at  Mrs.  Morris's  house  when  it  was  repaired  in  1788. 
It  was  done  in  May,  the  first  spring  she  came.  I  have  seen 
Richard  Ellis,  then  a  little  boy.  I  went  in  1788,  and  stayed 
there  one  year.  David  John  was  doing  jobs  in  the  cooper's 
line  after  this  job  was  finished;  and  I  was  about  thirteen 
when  I  went  there.  Ellis  was  less  than  me,  about  nine  or 
ten  years  old.     lam  talking  of  repairs  to  the  White  House. 

John  Lloyd :  I  was  employed  to  do  some  repairs  at  Mrs. 

(a)  This  witness  and  the  next  were  called  for  the  purpose  of  contra- 
dicting Richard  and  Jane  £Uis.     See  pp.  177,  178,  supra. 
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♦  206    Morris's  house  at  Llanfair,  in  1788.    John  •  Ellis  was 
there.    I  saw  a  little  boy,  John  Ellis's  son ;  Richard 
was  the  name. 

Mrs.  Payne:  I  live  at  Oswestry.  Mary  Evans  rented  a 
house  of  my  husband  next  door  to  us.  I  asked  her  who  she 
would  be  for,  and  she  said  for  young  Austin.  I  heard  her 
say,  "  If  Austin  got,  she  was  to  have  601.  per  year  for  life." 
She  always  called  him  young  Austin  to  me.  She  told  me 
Mrs.  Morris  had  a  child  by  Austin,  after  parting  some  time 
from  her  husband.  My  son  Richard  and  my  husband  were 
both  present  when  she  said  she  was  to  have  601.  per  year  for 
Hfe. 

Cross-examined:  I  said  to  her,  they  gave  you  a  great 
trouble,  and  you  have  been  in  London  twice,  and  I  hope  you 
will  get  well  paid.  I  never  told  her,  if  I  was  her,  I  would 
have  602.  a  year.  I  remember  Nicholas  Jones  being  at  our 
shop,  and  saying  he  would  pay  her  rent,  if  required.  She 
went  on  in  such  a  manner,  I  never  thought  well  of  her  dis- 
course. 

Richard  Payne,  step-son  to  last  witness:  I  remember 
Mary  Evans  living  at  Oswestry.  I  heard  her  say  that  if 
Austin  got,  she  was  to  have  601.  a  year  for  life.  Mrs.  Payne 
was  present  at  the  time.  This  conversation  was  after  her 
return  from  London. 

Mary  Jones,  of  Oswestry :  I  lived  there  when  Mary  Evans 
lived  there.  I  heard  her  say  if  young  Austin  gained  she  was 
to  have  602.  a  year  for  life,  and  also  200Z. 

Elizabeth  Jones :  I  lodged  with  Ann  Evans  at  Llanfair  a 

little  after  May,  when  I  went,  and  remained  till  the  following 

May.    I  am  not  quite  sure  of  the  year.    Mary  Evans  married 

in  August,  about  three  months  after  I  left  the  house.     I  left 

in  May.    I  do  not  remember  the  month  she  married.    I  am 

sure  I  did  not  see  Mary  Evans  during  the  time  that  I 

*207    lodged  *  there.   She  could  not  have  been  there  one  hour 

without  my  seeing  her.    I  was  at  home  day  and  night. 
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Tliree  children  were  at  home,  and  I  was  to  look  after  them 
for  Ann  Evans.    I  used  to  spin  mostly. 

Watkin  Davis,  apprentice  to  Edward  Evans,  the  husband 
of  Ann  Evans :  I  slept  at  my  father's ;  spent  the  day  at  my 
work  with  Edward  Evans.  I  lived  with  him  two  years  and 
a  half.  I  lived  for  twelve  months  in  Ann  Evans's  house. 
Had  two  rooms.  Remember  Mary  Evans's  marriage.  I  left, 
at  May,  Ann  Evans's  house.  I  was  there  a  twelvemonth, 
from  May  to  May.  I  was  a  skinner.  At  home  all  night,  and 
at  work  in  the  day.  I  did  not  see  Mary  Evans  in  that  year. 
It  was  impossible  for  her  to  be  there  eight  or  nine  days 
without  my  seeing  her.  She  might  come  at  night,  but  I 
never  saw  her  in  the  daytime.  I  worked  at  the  house,  but 
dept  at  my  father's. 

Field  Evans,  half-brother  of  the  husband  of  Mary  Evans : 
I  remember  her  living  with  my  father.  She  came  in  May, 
1791,  and  lived  till  May  following.  I  was  living  with  my 
father  the  whole  of  that  year.  I  do  not  remember  her  meeting 
with  any  accident  from  a  cow  that  year.  She  was  not  absent 
from  my  father's  service  during  any  part  of  that  year. 

Cross-examined:  About  thirty-five  years  ago  I  was  with 
my  father  on  the  farm ;  then  about  twenty-one.  I  am  now 
fifty.  I  attended  fairs  sometimes  for  my  father,  but  never 
staid  out  at  nights.  I  will  swear,  at  distance  of  thu-ty-five 
years,  that  I  was  never  out  a  week  during  that  year.  The 
servants  visit  by  chance.  I  wiU  not  swear  that  Mary  Evans 
did  not  go  on  a  visit  to  her  mother  during  that  year. 

Re-examined :  I  never  missed  her  to  my  recollection. 
She  might  have  been  absent  for  two  or  three  *  days ;    *  208 
she  could  not  have  been  absent  ten  days.     She  was 
married  to  my  brother  in  1792. 

The  last  six  witnesses  were  examined  at  the  second  trial  of 
the  issue  for  the  purpose  of  contradicting,  or  lessening  the 
effect  of,  the  testimony  of  Mary  Evans,  one  of  the  appellant's 
witnesses  on  the  first  and  second  trials.  Most  of  the  other 
witnesses  for  the  respondents  had  been  examined  on  interrog- 
atories in  the  cause,  and  such  of  them  as  were  living  were 
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examined  at  all  the  trials,  and  the  depositions  of  those  that 
had  died  were  read. 

At  the  second  and  third  trials,  after  the  case  for  the  re- 
spondents had  closed,  the  following  witnesses  were  called  for 
the  appellant,  for  the  purpose  of  contradicting  the  respond- 
ent's witnesses  who  said  that  the  appellant  was  like  Austin :  — 

Captain  Tucker  Stewart :  I  was  first  lieutenant  of  the  90th 
regiment  of  foot.  William  Austin  was  ensign,  then  lieutenant. 
I  knew  him  intimately.  Saw  him  daily.  He  was  appointed 
to  my  company.  I  was  at  the  assizes  at  Shrewsbury.  I  saw 
the  plaintiff  in  court.  I  saw  no  resemblance  between  plaintiff 
and  Captain  Austin.  I  saw  Captain  Austin  last  time  in 
1795.     Never  saw  plaintiff  till  accidentally  at  Shrewsbury. 

Mr.  George  Walmesley :  I  lived  at  Wem.  Knew  the  late 
Captain  Austin  well,  and  knew  plaintiff  from  a  boy.  I  do 
not  think  that  there  is  the  slightest  resemblance  between 
them. 

Lieutenant  Charles  Prince :  I  knew  Captain  Austin  well. 
I  was  at  Shrewsbury  last  year.  I  thought  the  plaintiff  not  a 
likeness  in  the  least.  I  saw  Captain  Austin  often.  First 
time  in  1799 ;  and  last  in  1805. 

The  appellant's  counsel,  in  his  reply,  read  from  the 

*  209    appellant's  pocket-book  (mentioned  in  the  evidence  *  of 

Mrs.  Tong  and  Mr.  Mickleburgh)  the  following  pas- 
sage in  the  appellant's  handwriting,  on  the  leaves  of  that 
book,  in  1810  :— 

"  Mr.  Wilding  has  received  a  letter  from  Mr.  KiflBn  to 
entreat  me  to  go.  Shall  be  in  the  habit  of  going  about  Llan- 
fair  a  good  deal.  I  shall  have  frequent  opportunities  of 
hearing  and  inquiring  a  good  deal  in  the  circumstances, 
when,  if  I  hear  any  thing  that  will  tend  to  any  advantage,  I 
will  be  sure  to  acquaint  you  of  it ;  and  in  all  probability  shall 
see  Ann  Evans,  most  likely  very  soon.  Will  act  according  to 
your  admonition." 
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And  he  contended  that  this  explained  the  other  entry  to  be 
an  account  of  what  he  had  learned  from  Ann  Evans. 

• 

The  Lord  Chancellor,  after  considering  the  whole  of  the 

evidence,  delivered  i^e  following  judgment:  — 

This  case  has  been  long  depending  in  this  Court.  The  bill 
was  filed  in  the  year  1812,  and  at  the  hearing  an  issue  was 
directed,  on  the  trial  of  which  a  verdict  was  found  for  the 
plaintiff.  An  application  was  made  for  a  new  trial,  and  it 
appeared  to  the  Court,  upon  adverting  to  the  evidence,  and 
other  circumstances  connected  with  the  manner  in  which  the 
question  was  put  to  the  jury,  that  it  was  a  proper  case  for  a 
new  trial.  There  was  one  of  the  witnesses  whose  evidence, 
if  believed,  would  have  put  an  end  to  the  case,  but  the 
Court  had  reason  to  think  that  there  existed  ground  for 
doubting  whether  the  evidence  which  she  gave  was  correct, 
and  it  was  put  to  the  second  jury,  to  say  whether  or  not  they 
believed  her  testimony.  Upon  the  second  trial  the  jury  were 
of  opinion  that  she  was  not  entitled  to  credit,  and  they 
found  a  verdict  for  the  defendant.  The  case  went 
*  down  to  a  third  trial,  the  jury  were  divided  in  ♦210 
opinion,  they  came  to  no  conclusion,  and  they  were 
discharged.  The  result  was  an  application  for  a  further 
investigation,  and  it  was  at  last  agreed  by  counsel  at  the  bar, 
that,  for  the  purpose  of  saving  further  expense  and  delay, 
the  application  for  a  new  trial  should  be  abandoned,  and  that 
the  case  should  be  left  upon  the  whole  of  the  evidence,  as 
weU  on  the  trials  as  in  the  cause,  to  my  decision.  I  have 
accordingly  read  and  considered  it  with  attention,  and  I  am 
now  to  state  the  effect  of  that  evidence,  as  connected  with 
the  law  applicable  to  this  subject,  and  the  conclusion  which  I 
have  formed  from  the  whole  of  it. 

The  facts  of  the  case,  as  I  recollect  them,  are  these :  It 
appears  that  Mr.  and  Mrs.  Morris  were  married  in  the  year 
1778  ;  they  resided  at  Shrewsbury,  where  he  practised  in  the 
medical  profession.  About  1788  they  separated,  and  articles 
of  separation  were  drawn  and  executed,  in  which  it  was 
recited,  that  in  consequence  of  unhappy  differences  existing 
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between  them,  they  had  agreed  to  live  apart.  A  provision 
for  Mrs.  Morris  during  her  life  having  been  made  by  those 
articles,  she  went  to  reside  at  Llanfair,  and  after  some  little 
time  Mr.  Morris  went  to  reside  at  a  place  called  Argoed^ 
fourteen  or  fifteen  miles  distant  from  Llanfair.  It  does  not 
appear,  although  these  parties  separated,  that  they  were  in  a 
state  of  decided  variance  and  hostility  with  each  other.  A 
young  man  of  the  name  of  William  Austin,  who  had  been 
taken  into  the  service  of  Mr.  and  Mrs.  Morris,  as  Mr.  Morris 
described  it,  ^^to  clean  his  shoes,"  was  suspected  of  some 
familiarity  with  Mrs.  Morris ;  he  accompanied  her,  together 
with  other  servants,  to  Llanfair;  but  notwithstanding  that 
circumstance,  some  intercourse  still  continued  to  be  kept 

*  211    up  between  Mr.  Morris  and  *  his  wife.     The  impression 

^  upon  my  mind,  from  the  evidence,  is,  that  the  extent 
and  the  nature  of  that  intercourse  have  been  much  exagger- 
ated by  the  witnesses  on  the  part  of  the  plaintiff.  I  cannot 
help  looking  at  the  evidence  as  to  this  point  with  a  consider- 
able degree  of  jealousy  and  suspicion.  When  I  find,  upon 
the  first  trial,  a  witness  deposing  to  certain  facts,  which,  if 
established,  would  have  been  decisive  of  the  cause,  and  the 
same  witness  afterwards,  upon  a  subsequent  trial,  wholly 
discredited  by  the  jury,  and  further,  that  upon  the  successive 
trials  which  have  taken  place,  witnesses  have  been  called  on 
one  trial  to  material  and  important  facts,  and  upon  a  subse- 
quent trial,  those  witnesses  have  been  withdrawn  from  an 
apprehension  that  their  former  evidence  might  be  contra- 
dicted ;  for  that,  indeed,  was  avowed  at  the  bar.  These  cir- 
cumstances, therefore,  together  with  the  testimony  on  the 
part  of  the  defendant,  as  to  the  character  of  Mr.  Morris,  his 
retired  habits,  his  disposition  to  live  constantly  at  home,  lead 
me  to  consider  that  the  evidence  with  respect  to  the  extent 
and  the  nature  of  the  intercourse  between  Mr.  and  Mrs. 
Morris,  after  their  separation,  has  been  considerably  exagger- 
ated. Some  facts,  however,  are  incontrovertible,  or,  at  least, 
are  established  to  my  satisfaction,  that  Mr.  Morris  was  in  the 
habit  of  going  over,  from  time  to  time,  from  Argoed  to  Llan- 
fair, while  Mrs.  Morris  resided  there ;  and  that  upon  some  of 
those  visits  he,  in  company  with  her,  gave  directions  with 
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respect  to  the  conduct  and  management  of  the  property. 
There  is  also  sufficient  evidence  to  satisfy  my  mind,  that  on 
more  than  one  occasion  he  was  in  her  house,  and  that  he 
sometimes  walked  with  her.     I   cannot,  according  to  my 
impression,  carry  the  evidence  beyond  the   circum- 
stances which  I  have  stated.    Mr.  Morris  was  *  living    *  212 
fifteen  miles  off,  at  Argoed ;  Austin,  who  had  accom- 
panied Mrs.  Morris  to  Llanfair,  continued  to  reside  for  many 
years  in  her  service ;  he  remained  in  her  service  until  he 
entered  the  army.    In  the  spring  of  the  year  1792,  Mrs. 
Monis  became  pregnant ;  that  pregnancy  was  not  communi- 
cated to  Mr.  Morris ;  she  endeavoured  to  conceal  it,  as  far  as 
she  was  able.     About  the  close  of  December,  1792,  she  was 
delivered  at  night  of  a  male  child;   and  there  is  sufficient 
evidence  of  identity  to  satisfy  me  that  that  male  child  is  the 
present  plaintiff.    Immediately  after  she  was  delivered,  the 
man  who  had  the  care  of  the  horses  was  sent  out  of  the  way. 
The  child  was  wrapped  carefully  in  flannel ;  two  horses  were 
taken  out  of  the  stable ;  a  woman  of  the  name  of  Ann  Evans, 
who  assisted  at  the  delivery,  and  Austin,  who  was  present 
about  that  time,  and  in  the  house,  and  who  is  described  as 
being  in  a  state  of  considerable  agitation,  mounted  those 
horses  and  set  off  with  the  child  towards  a  place  called  Wem, 
about  thirty  miles  from  Llanfair ;  when  they  arrived  within 
a  short  distance  of  Wem,  the  woman,  Ann  Evans,  was  left 
upon  the  road  with  the  child,  while  Austin  rode  on  to  his 
father's  house,  who  was  a  weaver,  carrying  on  business  at 
Wem ;  Mrs.  Austin,  the  mother  of  Austin,  came  and  received 
the  child,  and  Austin  and  Ann  Evans  returned  to  Llanfair 
with  as  much  expedition  as  they  could  use.     On  their  arrival 
there,  it  appears  that  Ann  Evans  was  anxious  to  go  about 
and  show  herself  as  much  as  possible,  that  no  suspicion 
might  be  entertained  of  her  absence.     Thus  the  greatest  care 
appears  to  have  been  taken,  at  the  risk  even  of  exposing 
the  life  of  the  child,  to  conceal  the  circumstance  of  Mrs.  Mor- 
ris's delivery.    The  child  was  shortly  afterwards  baptized 
at  Wem,  by  the  name  of  Evan  Williams,  and  was 
described  as  a  ^^  base-bom  *  child."     He  continued  for    *  213 
a  considerable  time  in  the  house  of  Mr.  and   Mrs. 
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Austin,  the  father  and  mother  of  William  Austin.  When  he 
had  attained  the  age  of  fiye  or  six  years,  he  was  put  to  school 
by  the  name  of  Evan  Austin,  with  a  gentleman  of  the  name 
of  Walker,  the  clergyman  of  the  place,  and  he  was  main- 
tained at  the  expense  of  Mrs.  Morris.  The  child  was  after- 
wards removed  to  a  school  at  High  Ercall;  he  was  there 
called  by  the  name  of  Evan  Williams,  by  which  he  had  been 
baptized,  but  was  described  also  by  the  name  of  Evan 
Austin.  Mrs.  Morris  from  time  to  time  saw  the  child  and 
treated  him  as  her  son,  and  during  the  whole  of  this  period 
he  was  treated,  and  obviously  considered  by  Austin  as  his  son. 
Austin,  before  he  left  England  (for  he  t^terwards  went  to 
the  West  Indies),  made  his  will..  He  was  possessed  of  some 
Uttle  property ;  his  father  and  mother  were  in  low  and  dis- 
tressed circumstances;  yet  by  that  will,  passing  over  his 
father  and  mother,  he  disposed  of  all  his  property  in  favour 
of  this  boy.  He  then  went  to  the  Isle  of  Wight ;  while  there 
he  corresponded  with  one  Martha  Garsewell ;  several  of  the 
letters  are  in  evidence,  and  the  whole  of  that  correspondence 
shows  that  he  considered  this  boy  as  his  son.  He  went  to 
the  West  Indies,  and  in  the  course  of  about  two  years  died 
there.  The  news  of  his  death  arrived  in  this  country,  and 
was  communicated  at  the  school,  and  the  boy  was  put  into 
mourning  as  the  son  of  Austin.  The  evidence  is  clear  and 
satisfactory,  as  to  Austin  living  in  a  state  of  adulteiy  with 
Mrs.  Morris;  the  pregnancy  was  concealed,  the  birth  was 
industriously  concealed,  Austin  was  acting  in  that  conceal- 
ment. No  communication  whatever  of  any  of  these  circum- 
stances was  ever  made  to  Mr.  Morris;   Mr.  Morris 

*  214    knew  nothing  of  the  delivery  of  *  Mrs.  Morris ;  he 

knew  nothing  of  the  birth  of  this  child ;  he  lived  for 
seventeen  years  afterwards,  considering  his  daughter  Harriet 
as  his  only  child.  In  the  year  1799,  Harriet  married  Mr. 
Davies  without  his  consent;  he  was  incensed  against  her,  and 
made  a  will,  by  which  he  disposed  of  his  whole  property  in 
favour  of  a  nephew.  In  the  year  1807,  he  was  a  party  to  an 
instrument  in  which  he  described  Harriet  Davies  as  his  only 
child  and  heir-at-law.  In  the  year  1808,  having  been  recon- 
ciled, he  disposed  of  his  {«*operty  in  favour  of  her  and  her 
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children,  and  no  notice  whatever  was  taken  by  him  of  any 
other  child.  It  appears,  indeed,  that  in  a  conversation  which 
he  had  with  Mrs.  Morris,  in  the  year  1799,  he  stated  some 
reports  which  had  accidentally  reached  his  ear  of  her  having 
had  a  child,  which  she  vehemently  and  peremptorily  denied. 
The  child,  therefore,  was  recognized  on  the  one  side  as  the 
child  of  Austin,  on  the  other  no  knowledge  whatever  of  such 
a  child  having  been  bom  ever  reached  Mr.  Morris ;  the  exist- 
ence of  such  a  child  was  never  communicated  to  him ;  in  no 
one  instance  did  he  act  upon  the  supposition  of  there  being 
such  a  child ;  there  was  nothing  but  that  vague  report,  which 
was  instantly  contradicted  by  Mis.  Morris. 

The  question  is,  whether,  under  these  circumstances,  the 
plaintiff  has  made  out  his  claim  to  be  the  legitimate  son  of 
Mr.  Morris.  There  is  no  doubt  or  difficulty,  as  it  appears  to 
me,  with  respect  to  the  law  applicable  to  this  question.  It 
was  stated  distinctly  and  clearly  by  the  Judges  in  the  case  of 
the  Banbury  peerage ;  and  I  consider  the  opinion  expressed 
upon  that  occasion,  not  as  laying  down  any  new  doctrine,  but 
as  arising  out  of  and  founded  upon  the  previous  deci- 
sions. On  that  occasion,  the  Lord  Chief  Justice  *  of  *  215 
the  Common  Pleas  stated  the  unanimous  opinion  of  the 
Judges  in  these  precise  terms :  "  That  in  every  case  where 
a  child  is  bom  in  lawful  wedlock,  the  husband  not  being  sep- 
arated from  his  wife  by  a  sentence  of  divorce,  sexual  inter- 
course is  presumed  to  have  taken  place  between  the  husband 
and  wife,  until  that  presumption  is  encountered  by  such 
evidence  as  proves  to  the  satisfetction  of  those  who  are  to 
decide  the  question,  that  such  sexual  intercourse  did  not  take 
place  at  any  time,  when  by  such  intercourse  the  husband 
could,  according  to  the  laws  of  nature,  be  the  father  of  such 
child."  The  question,  therefore,  is  a  question  of  fact,  whether 
sexual  intercourse  took  place  in  the  spring  of  the  year  1792 
(for  that  is  the  period  to  which  reference  must  be  had) 
between  Mr.  aaid  Mrs.  Morris  ?  In  the  absence  of  all  evi- 
dence, either  on  the  one  side  or  on  the  other,  the  law  would 
presume  that  such  sexual  intercourse  did  take  place.  It  was 
argued  at  the  Bar,  that  the  doctrine  contained  in  the  opinion 
which  I  have  stated  has  been  affected  by  a  case  which  was 
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decided  in  this  Court,  the  case  of  Setul  v.  Sead.  (a)  In 
truth,  however,  Sead  y.  Sead  does  not  in  the  slightest  degree 
affect  the  opinion  delivered  by  the  learned  Judges  in  the  case 
of  the  Banbury  peerage.  It  recognizes  and  adopts  that 
opinion,  and  all  that  is  said  by  the  present  Master  of  the 
Rolls  is,  that  the  Court  which  is  to  be  satisfied  that  sexual 
intercourse  did  not  take  place,  must  be  so  satisfied,  not  upon 
a  mere  balance  of  probabilities,  but  upon  evidence  which 
must  be  such  as  to  exclude  all  doubt ;  that  is,  of  course,  all 
reasonable  doubt  in  the  minds  of  the  Court  or  jury,  to  whom 
that  question  is  submitted.  Therefore,  in  deciding  this  case, 
I  look  upon  it,  that  the  point  to  which  I  am  to  direct  my 

*  216    *  attention,  as  a  question  of  fact,  is  this :  whether  the 

circumstances  are  such  as  to  satisfy  me  that  no  sexual 
intercourse  did  take  place  between  these  parties,  at  the  period 
to  which  reference  is  had  ? 

In  addition  to  the  intercourse  between  the  parties  at  Llan- 
fair,  which  I  have  already  taken  notice  of,  I  ought  to  advert 
to  two  other  circumstances  which  have  been  relied  upon. 
One  is  the  visit  to  Mrs.  Lloyd  at  Garth-Llewyd.  Mrs.  Lloyd 
proves,  that  at  the  time  when  these  parties  were  separated, 
the  one  living  at  Llanfair,  and  the  other  at  Argoed,  they  paid 
her  a  visit  at  Garth-Llewyd.  She  says  they  passed  the  eve- 
ning and  the  night  at  her  house,  and  she  supposes  they  slept 
together.  In  her  evidence  in  the  cause  in  this  Court,  she 
states  that  visit  to  have  taken  place  ^^  about  twenty  years 
ago,  or  more,  but  that  she  cannot  be  precise  with  respect  to 
the  time."  That  would  carry  it  back  to  about  the  year  1800. 
When  she  was  examined  at  the  trial,  she  could  mention  no 
time  to  which  that  visit  was  to  be  referred.  The  coachman 
was  called,  and  he  referred  the  visit  precisely  to  the  spring  of 
1792 ;  he  stated  it  to  have  been  thirty-seven  years  ago,  from 
the  period  when  he  was  examined  upon  the  last  trial.  There 
does  not  appear  to  be  any  thing  to  guide  his  recollection  as  to 
a  transaction  which  took  place  so  long  ago,  so  as  to  enable 
him  to  fix  it  with  any  degree  of  certainty  at  that  period,  at 
least  no  circumstance  having  that  tendency  was  stated,  and  it 
is  extraordinary  that  he  should  have  hit  upon  the  particular 
(a)  1  Sim.  &  Stu.  150,  and  Tom.  &  B.  138. 
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period,  which  would  so  exactly  have  acconnted  for  the  preg- 
nancy which  gave  birth  to  this  child.  It  is  observable  that 
he  is  contradicted  as  to  the  time  of  the  visit  by  Mrs.  Lloyd, 
at  least  he  does  not  agree  with  her.  He  is  also  contradicted 
by  the  two  females  who  lived  in  Mrs.  Lloyd's  house  suc- 
cessively as  servants  *  the  one  immediately  following  *  217 
the  other ;  both  of  these  witnesses  state  distinctly  that 
no  such  visit  did  take  place  at  the  time  alluded  to,  and  one  of 
them  mentions  that  a  visit  did  take  place  in  1798,  when  Mr. 
and  Mrs.  Morris  slept  there  in  different  rooms.  For  these 
reasons  I  pay  little  attention  to  the  evidence  of  the  coach- 
man ;  though  I  consider  it  as  a  fact,  that  these  parties,  at 
some  period  during  the  separation,  probably  about  the  year 
1799,  when  something  like  a  reconciliation  appears  to  have 
taken  place,  went  and  passed  the  evening  and  the  night  at 
Mrs.  Lloyd's,  at  Garth-Llewyd.  The  other  circumstance  con- 
nected with  the  intercourse  between  Mr.  and  Mrs.  Morris, 
which  I  ought  also  to  notice,  is  this,  that  in  the  year  1799,  at 
the  period  when  disputes  took  place,  in  consequence  of  the 
marriage  between  Harriet  Morris  and  her  present  husband, 
and  when  dissatisfaction  was  felt  by  Mr.  Morris,  in  conse- 
quence of  that  marriage,  Mrs.  Morris  appears  to  have  gone 
over  to  Aigoed,  and  to  have  passed  some  days  at  the  house  of 
Mr.  Morris,  on  two  different  occasions.  The  witness  who 
was  examined,  gave  evidence,  that  at  that  time,  Mrs.  Morris, 
although  she  had  passed  some  days  at  the  house,  slept  in  a 
distinct  and  separate  part  of  i^e  house,  and  did  not  pass  the 
night  with  Mr.  Morris. 

Having  noticed  these  two  circumstances,  which  I  ought  to 
have  stated  when  I  was  speaking  with  respect  to  the  inter- 
course between  these  parties,  I  come  back  to  the  question  of 
law.  I  have  stated  the  opinion  delivered  by  the  Judges  in 
the  Banbury  peerage  case ;  I  will  now  refer  to  what  was  said 
on  that  occasion  by  Lord  Redesdale.  That  most  learned, 
able,  and  acute  lawyer  expresses  himself  thus  (a)  :  ^^  I  admit 
that  the  law  presumeil  the  child  of  the  wife  of  A., 
*  bom  when  A.  might  have  had  sexual  intercourse  with    *  218 

(a)  Le  Marchant'8  Gardner  case,  Appendix,  pp.  437-439  ;  Sir  H. 
Nicolas'  Treatise  on  Adulterine  Bastardy,  pp.  462-464. 
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her,  or  in  due  time  after,  to  be  the  legitimate  child  of  A. ; 
but  this  was  merely  considered  a  ground  of  presumption, 
and  might  be  met  by  opposing  circumstances.  The  fact, 
indeed,  that  any  child  is  the  child  of  any  man,  is  not  capable 
of  direct  proof,  and  can  only  be  the  result  of  presumption, 
understanding  by  presumption,  a  probable  consequence  drawn 
from  facts,  either  certain  or  proved  by  credible  testimony,  by 
which  may  be  determined  the  truth  of  a  fact  alleged,  but  of 
which  there  can  be  no  direct  proof."  He  also  says,  "It  is, 
therefore,  of  high  importance  to  consider,  in  a  question  of 
legitimacy,  whether  the  fact  of  such  acknowledgment  as 
would  demonstrate  the  legitimacy  did  take  place,  or  whether 
by  circumstances  such  acknowledgment  was  rendered  impos- 
sible, as,  by  the  child  being  a  posthumous  child.  If,  on  the 
contrary,  it  appears  that  the  supposed  father  was  ignorant  of 
the  birth  of  such  a  child,  and  that  the  fact  of  its  birth  was 
concealed  from  him,  such  concealment  is  strong  presumptive 
proof  that  there  had  existed  no  SQ^ual  intercourse  which  could 
have  made  him  the  father  of  such  a  child."  Lord  Ellen- 
borough's  opinion,  though  delivered  in  more  general  terms, 
coincides  with  that  which  was  given  by  Lord  Redesdale  ; 
and  these  were  followed  by  the  opinion  of  Lord  Eldon,  to  the 
same  effect.  Lord  Ebskine  considered  it  necessary  to  prove 
the  actual  impossibility  of  sexual  intercourse  having  taken 
place ;  but  no  lawyer  will  now  contend  that  that  opinion  can 
be  supported.  The  case  comes  back,  therefore,  to  the  ques- 
tion of  fact ;  about  the  law  there  is  no  doubt.  Are  the  cir- 
cumstances of  this  case  such  as  ought  to  satisfy  the  person 
who  has  to  decide  upon  it  that  sexual  intercourse  did  not 
take  place  between  Mr.  and  Mrs.  Morris  in  the  spring  of 
1792? 

*  219        *  Having  already  stated  the  facts  of  the  case,  I  shall 

not  repeat  them,  but  shall  merely  refer  to  them.  Mr, 
and  Mrs.  Morris,  though  separated,  had,  to  a  certain  degree, 
communication  with  each  other.  It  must,  however,  be 
remembered,  that  at  that  time  Austin  was  carrying  on  an 
adulterous  intercourse  with  Mrs.  Morris.  It  must  also  be 
remembered  (for  that  occurs  in  the  evidence  of  many  of  the 
witnesses),  that  Mrs.  Morris  had  a  personal  dislike  to  her 
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husband,  which  she  expressed  in  the  strongest  and  coarsest 
terms.  These  things  are  not  to  be  omitted  in  considering  the 
question  whether  sexual  intercourse  did  or  did  not  take  place 
between  them,  notwithstanding  the  separation.  When  Mrs. 
Morris  became  pregnant,  she  made  no  communication  of  that 
circumstance  to  Mr.  Morris  ;  no  reason,  in  point  of  evidence, 
has  ever  been  assigned  for  that  concealment ;  she  was  expos- 
ing her  character  without  necessity,  if  sexual  intercourse 
with  her  husband  had  taken  place.  At  the  time  when  the 
child  was  bom,  the  birth  of  that  child  was  concealed  ;  it  was 
industriously  and  carefully  concealed,  and  concealed  from  Mr. 
Morris,  and  Austin  was  acting  in  that  concealment.  What 
reason  can  be  assigned,  or,  in  point  of  evidence,  has  been 
assigned  for  this  conduct,  except  the  desire  that  the  fact 
should  not  be  known  to  Mr.  Moi-ris  ?  Mrs.  Morris  was  haz- 
arding her  reputation ;  she  was  endangering  the  life  of  her 
child ;  she  was  depriving  that  child  of  its  prospects  as  the  heir 
of  Mr.  Morris,  and  she  was  giving  it  only  the  hope  of  being 
the  heir  of  a  person  who  was  destitute  of  property.  Surely 
these  are  circumstances  so  strong,  that  they  ought  to  be 
encountered  by  some  evidence  tending  to  show  a  probable 
reason  why  that  concealment  should  have  taken  place.  It 
was  not  a  mere  momentary  act ;  it  was  followed  up 
throughout.  *The  mother  allowed  the  child  to  be  *220 
removed  from  her,  and  to  be  christened  as  "  a  base- 
bom  child."  She  allowed  it,  during  the  lifetime  of  Austin 
up  ^  the  period  of  his  death,  to  pass  as  the  child  of  Austin. 
When  she  was  charged,  in  consequence  of  some  reports,  with 
having  had  a  child,  she  strongly  denied  the  accusation  ;  and 
during  i^e  seventeen  years  that  Mr.  Morris  Uved,  she  never 
whispered  to  him  that  she  ever  had  any  other  child  than 
Harriet  Davies.  I  require,  then,  when  I  am  coming  to  a 
conclusion  of  fact  as  to  whether  or  not  sexual  intercourse  did 
take  place  between  these  parties,  —  I  require  some  reasonable 
and  satisfactory  ground  upon  which  that  concealment  can  be 
explained.  What  is  the  representation  which  this  plaintiff 
himself  gives  of  all  these  transactions,  as  collected  by  him- 
self, the  result  of  his  own  inquiries  ?  It  was  proved  on  the 
last  trial,  and  is  in  evidence  in  the  cause.     [His  Lordship 
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read  the  contents  of  the  memorandum  as  g^ven  in  evi- 
dence.] (a)  This  is  the  history  of  the  transaction,  as  col- 
lected by  the  plaintiff  himself  in  the  inquiries  which  he  had 
made  upon  the  subject,  and  which  was  contained  in  a  book  in 
his  own  handwriting. 

I  have  endeavoured,  in  the  course  of  the  argument,  to 
obtain  some  reason  for  this  concealment.  It  was  said  at  the 
Bar  that  it  might  be  referred  to  this  circumstance  :  that  Mrs. 
Morris  was  not  fond  of  Mr.  Morris ;  that  she  disliked  him ; 
that  she  wished  to  continue  to  live  separate  from  him ;  and 
that  she  might  have  supposed,  if  the  circumstance  had  been 
communicated  to  him,  it  would  have  affected  the  separation. 
This,  however,  is  an  argument  against  the  probability  of  her 
having  permitted  sexual  intercourse  to  have  taken  place 
between  them.     But  the  argument  is  also  inconsistent 

*  221    with  the  statement  she  herself  *  made,  as  proved  by 

the  evidence  of  Miss  Gwynne,  whom  she  compelled  to 
go  down  upon  her  knees  and  to  promise  that  she  would  keep 
the  affair  concealed.  It  is  quite  inconsistent  with  the  par- 
ticular declaration  she  at  that  time  made,  and  to  which 
declaration  I  refer,  not  for  the  purpose  of  proving  that  the 
child  was  the  child  of  Austin  (for  it  cannot  be  made  use  of 
for  that  purpose),  but  for  the  purpose  of  negativing  the 
speculative  reason  which  has  been  assigned  at  the  Bar  for 
;the  concealment. 

Ajgain,  it  has  been  suggested  at  the  Bar,  that  as  she  was 
attached  to  Austin,  she  might  not  wish  him  to  be  apprised  of 
that  species  of  infidelity  on  her  part,  her  having  a  connection 
with  her  husband  ;  but  to  adopt  such  a  view  of  the  transac- 
tion, would  be  to  forget  the  character  of  the  parties;  it 
would  be  to  suppose  a  degree  of  refinement,  altogether 
incompatible  with  the  established  facts,  to  have  existed  in 
the  intercourse  between  these  persons, — persons  who  appear 
by  the  evidence  to  have  been  of  the  coarsest  character  as  to 
morals  and  conduct.  Such  a  theory  is  of  too  speculative  a 
nature  for  the  Court  to  adopt  it  as  an  ingredient  in  its  judg- 
ment. The  concealment,  coupled  with  the  other  circum- 
stances of  the  case,  and  the  utter  ignorance  in  which  Mr 
(a)  Vide  ante,  pp.  204,  205. 

[186] 


KORRIB  V.  DAYIEB.  *  221 

Morris  was  kept  to  his  death,  a  period  of  seventeen  years, 
with  respect  to  this  transaction,  satisfies  me,  as  a  conclusion 
of  fact,  that  no  sexual  intercourse  did  take  place  between 
Mr.  and  Mrs.  Morris  at  such  a  period  as  could  have  rendered 
the  child  the  ofiGspring  of  Mr.  Morris. 

In  giving  this  judgment,  I  affect  no  rule  of  law ;  I  state 
the  rule  as  I  find  it.  It  is  founded  on  sound  sense ;  and  I, 
as  I  am  bound  to  do,  acquiesce  in  it.  I  have  come,  like  a 
jury,  to  a  conclusion  of  fact.  The  circumstances  of  the  ease 
are  such  as  to  lead  me  to  that  conclusion  which  I  have 
stated,  not,  as  I  think,  *  upon  a  bare  balance  of  proba^  *  222 
bilities,  but  as  the  result  of  the  thorough  conviction  of 
my  mind,  founded  upon  a  careful  and  patient  attention  to  all 
the  evidence  in  the  case.  I  am  bound,  therefore,  having  this 
impression  of  the  facts,  to  state  my  opinion,  that  the  plaintiff 
is  not  entitled  to  the  property  in  dispute  as  the  son  of  Mr. 
Morris,  (a) 

April  28,  1836. 

When  the  appeal  against  this  judgment  came  to  be  heard 
the  first  time. 

The  Attorney-General  and  Mr.  Temple^  for  the  respond- 
ents, took  a  preliminary  objection,  insisting  that  no  appeal 
lay  from  a  decree,  to  which  all  the  parties,  by  their  counsel, 
consented  to  submit,  in  order  to  save  the  expense  and  delay 
of  another  trial  at  law.  The  parties  could  not  be  then  placed 
in  the  same  relative  situation  for  a  new  trial,  if  the  decree 
should  be  reversed. 

Mr.  Spenee  and  Mr.  Whateley^  for  the  appellant. — There 
was  no  evidence  of  consent  on  the  face  of  the  decree.  A 
petition  had  been  presented  to  the  House  by  the  appellant  in 
the  year  1834,  praying  their  Lordships  to  order  the  Judges  to 
attend  at  the  hearing  of  the  appeal.  The  appeal  committee, 
to  whom  that  petition  was  referred,  reported  that  the  cause 

(a)  This  judgment  was  printed  with  the  cases.  It  has  been  examined 
with  a  copy  corrected  by  Lord  Lyndhukst,  in  Sir  H.  Nicolas's  Treat,  p. 
229  ;  in  which  also,  at  p.  210,  is  his  Lordship's  judgment  directing  the 
second  trial  of  the  issue. 
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was  a  fit  case  for  the  attendance  of  the  Judges.  In  pursu- 
ance of  that  report,  the  House,  in  March,  1885,  appointed  a 
day  for  hearing  the  appeal,  and  made  an  order  for  the  Judges' 
attendance.  That  order  was  soon  afterwards  discharged,  but 
the  appeal  was  subsisting.  This  objection  should  have  been 
made,  if  made  at  all,  before  the  appeal  was  set  down 

*  228    for  hearing,  *  or  a  petition  should  have  been  presented 

to  the  House  to  rescind  the  order  for  setting  it  down. 
The  objection  came  now  too  late,  after  the  appellant  had 
incurred  all  the  expense.  None  of  the  parties,  nor  their 
counsel,  could  have  supposed  at  the  time  they  consented  to 
take  Lord  Chancellor  Ltndhubst's  decision  on  the  evidence, 
instead  of  going  to  a  new  trial,  that  they  were  to  be  pre- 
cluded from  appealing  against  that  decision.  There  was  no 
such  contract  entered  into  or  suggested  at  the  time.  An 
objection  of  this  sort  was  made  and  overruled  by  their  Lord- 
ships in  the  case  of  Attwood  v.  Small;  (a)  and  it  ought  not 
to  be  allowed  to  this  appeal,  either  as  to  the  form  or  the 
merits. 

X'ORD  Lyndhurst.  —  When  I  proposed  to  the  parties  to 
decide  the  question  upon  the  evidence  they  were  to  lay 
before  me,  instead  of  sending  it  again  for  trial  before  a  jury, 
I  did  not  consider  that  my  decree  was  to  be  exempt  from 
appeal.  I  never  contemplated  such  a  consequence.  The 
saving  of  expense  and  further  delay  was  my  object. 

The  Attorney-General,  in  reply.  —  The  respondents  did  pre- 
sent a  petition  against  the  appeal.  The  appellant  does  not 
now  pray  a  venire  de  novo,  for  he  consented  that  there  should 
not  be  a  new  trial ;  but  he  prays  a  reversal  of  the  decree.  If 
the  decree  should  be  reversed,  must  there  not  be  a  new  trial  ? 
Most  of  the  witnesses  being  dead,  the  parties  cannot  go  to 
trial  with  the  prospect  of  any  beneficial  result. 

The  question  in  the  appeal  depending  entirely  on  disputed 
facts,  and  the  evidence  consisting  of  the  Judge's  notes,  all 
which  were  before  Lord  Lyndhurst,  but  not  laid  on  the  table 

(o)  To  be  soon  reported.     [6  CI.  &  Fin.  232.] 
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of  the  House,  their  Loxdships  could  not  hear  the  appeal  with- 
out that  evidence. 

The  Lord  Chancellor.  —  The  House  cannot  enter- 
tain •the  objection  to  the  regularity  of  the  appeal.  ^224 
That  objection  was  disposed  of  by  the  appeal  com- 
mittee upon  evidence  which  is  not  before  the  House.  We 
have  only  the  record  of  the  decree  before  us,  and  on  that  no 
consent  appears  not  to  appeal.  If  it  were  alleged  that  the 
appeal  is  brought  in  breach  of  good  faith,  the  House  might 
put  off  the  hearing  until  the  objectors  produce  proof  of  that 
allegation.  It  is  admitted  that  there  was  a  consent,  but  how 
far  it  was  meant  to  extend  is  the  matter  in  dispute.  It 
nowhere  appears  that  the  parties  agreed  that  the  decree 
»  should  be  final  and  conclusive. 

As  to  the  objection  that  the  evidence  is  not  before  the 
House,  if  the  appeal  is  to  be  heard,  the  parties  cannot  refuse 
to  bring  in  the  whole  of  the  evidence  that  was  before  the 
Lord  Chancellor  in  making  the  decree. 

Lord  Devon  concurred  in  the  Lord  Chancellor's  view  of 
the  question.  If  the  appeal  was  to  be  heard,  their  Lordships 
should  have  all  the  evidence  in  the  cause  in  the  Court  below, 
and  tihe  Judges'  notes  of  the  evidence  at  the  trials. 

Lord  Lyndhxtrst  said  he  had  full  copies  of  the  Judges' 
notes,  and  could  furnish  them  if  the  parties  would  consent 
that  the  appeal  should  be  heard  on  the  merits. 

Lord  Devon.  —  Or  we  may  order  the  Judges  to  give  us 
their  notes.    That  is  a  novel  course,  but  not  illegal. 

The  Lord  Chancellor.  —  The  House  is  to  have  before  it 
all  the  documents  that  were  before  the  Lord  Chancellor,  and 
what  they  were,  the  recitals  in  the  decree  wiU  best  show. 

An  order  was  made  that  aU  the  evidence  and  documents 
that  were  before  Lord  Ltndhurst  when  he  pronounced  the 
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decree  should  be  printed  and  laid  before  the  House ;  and  the 
hearing  was  adjourned. 

June  19,  November  27,  80,  December  1»  4,  7,  1837. 

•  225        *  Mr,  Spenee  and  Mr.  Whateley^  for  the  appellant,  (a) 

—  This  suit  was  instituted  in  1811,  and  it  is  not  the  ap- 
pellant's fault  that  it  has  not  long  since  been  brought  to  a  ter- 
mination. The  delay,  for  the  first  twelve  years,  was  entirely 
caused  by  the  respondents'  keeping  Ann  Evans  out  of  the  way, 
as  was  fully  proved  by  their  own  letters  and  by  witnesses  pro- 
duced on  the  trials.  The  removal  and  concealment,  for  so 
many  years,  of  the  only  witness  who  could  prove  the  birth  and 
identity  of  the  appellant,  afford  strong  reasons  to  suspect  that 
the  respondents  were  well  aware  of  his  legitimacy,  especially 
when  it  appears  that  Mrs.  Morris,  the  mother,  whose  ani-  • 
mosity  towards  her  child  was  evinced  on  every  occasion,  was 
leagued  with  them  in  that  conspiracy.  The  depositions  of 
Ann  Evans,  though  given  with  reluctance,  not  only  prove 
the  birth  and  identity  of  the  appellant,  but  also,  together 
with  the  evidence  given  at  the  trials  by  John  Evans,  William 
Hughes,  Richard  and  Jane  Ellis,  Evan  Jones,  Robert  Lloyd, 
and  Mr.  Hassell,  unimpeached  witnesses,  confirmed  by  Mar- 
garet Roberts,  Oliver  and  Ann  WiUiams,  clearly  prove  access 

of  the  husband  and  wife.     That  is  one  feature  of  this 
♦226    case,  distinguishing  it  from   the  Banbury  *  Peerage 

(a)  Mr,  Spenee,  before  he  ox>ened  the  appellant's  case,  referred  to  the 
order  which  had  been  made  at  the  recommendation  of  the  appeal  com- 
mittee for  the  attendance  of  the  Judges,  and  afterwards  discharged,  and 
said  the  appellant  was  anxious  that  the  Judges  should  be  present,  as  the 
case  involved  important  questions  of  law,  and  he  had  presented  a  petition 
to  restore  the  order  for  their  attendance. 

The  Attorney- General  answered,  that  he  had  no  objection  to  have  that 
order  restored  ;  it  was  discharged  because  the  opinion  of  the  Judges  on 
the  law  of  this  case  had  been  already  given  to  the  House  in  the  Banbuiy 
peerage  case. 

Lord  Brougham.  —  This  is  an  appeal  on  questions  of  fact  and  of 
law  ;  should  any  point  arise  in  the  course  of  the  hearing  requiring  the 
assistance  of  the  Judges,  we  can  frame  a  question  for  them,  it  is  not 
usual  to  ask  the  House  to  call  in  the  Judges,  as  that  would  imply  that 
the  House  itself  is  not  competent  to  decide  the  case. 
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Case^  in  which  it  was  held  that  there  was  no  evidence  of 
access. 

[LoBD  Ltndhubst.  —  What  is  meant  by  access  ?]  ' 

Such  access  as  warrants  us  to  infer  that  sexual  intercourse 
took  place. 

[Lord  Brougham.  —  Generating  access  is  the  expression 
used  bj  Lord  Stanhope,  in  the  Banbury  Case,  (a)] 

From  the  evidence  of  these  and  other  witnesses  for  the 
appellant  arises  such  a  presumption  of  sexual  intercourse  as 
can  be  repelled  only  by  proof  that  no  such  intercourse  took 
place.  Elizabeth  Wellings  and  Ann  Arthiu:  might  have 
p^ved,  and  Richard  Ellis  did  prove,  that  Mr.  and  Mrs. 
Morris  were  together  about  the  time  the  child  must,  in  the 
course  of  nature,  have  been  begotten.  The  noble  Lord  who 
pronounced  the  decree  admitted  that  they  had  been  often 
together  at  Llanfair,  and  also  at  Gairth-Llewyd.  Rowland 
Mills,  as  well  as  Richard  Ellis,  has  proved  that  Mr.  and  Mrs. . 
Morris  were  together  at  Llanfair  at  a  time  corresponding  with 
the  birth  of  the  child.  Mrs.  Lloyd  gave  such  evidence  as 
leaves  no  reasonable  doubt  that  they  slept  together  the  night 
on  which  they  dined  at  her  house.  The  time  of  that  visit  is 
fixed  by  other  witnesses.  The  two  servants,  Margaret  Jones 
and  Mary  Davies,  are  not  more  entitled  to  credit  than  Mrs. 
Lloyd.  They  may  have  forgotten  the  facts  after  leaving  the 
service,  or  they  may  have  referred  to  a  different  visit,  for 
Mrs.  Morris  and  Mrs.  Lloyd  frequently  visited  each  other. 
One  of  the  servants  said  that  she  never  saw  Mr.  Morris  at 
Mrs.  Lloyd's ;  the  other  said  he  came  with  Mrs.  Morris,  and 
they  slept  in  different  rooms,  and  Miss  Morris,  their  daughter, 
was  with  them,  while  Mrs.  Lloyd  says  the  daughter  was  not 
with  them  on  that  occasion.  They  had  on  that  occa- 
sion, *  and  also  when  they  were  together  at  Llanfair,  *  227 
opportunities  of  sexual  intercourse,  and  if  such  inter- 
course took  place  between  them  about  the  time  the  child  was 

(a)  Le  Marchant's  Gardner  case,  App.  429. 
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begotten,  the  presumption  of  law  is  irresistible  that  the  child 
is  the  husband's,  although,  in  fact,  he  may  be  the  child  of  the 
adulterer.  When  an  opportunity  of  sexual  intercourse  be- 
tween husband  and  wife  is  shown,  and  the  husband  capable, 
and  a  child  is  bom  of  the  wife  at  a  time  when  that  child 
might,  in  the  course  of  nature,  have  been  begotten  at  that 
opportunity,  the  presumption  of  law  that  sexual  intercourse 
did  then  take  place  between  them  cannot  be  rebutted  by  any 
evidence  whatever.  Of  Mr.  Morris's  capability  there  cannot 
be  a  question ;  he  had  a  child  by  his  wife  during  their  cohal>- 
itation ;  he  was  a  young  man,  not  above  forty-five,  when  the 
appellant  was  begotten.  Mrs.  Morris  was  under  thirty-two, 
and  it  is  in  evidence  that  she  was  a  most  tempting  and  desir- 
able woman ;  she  was  heard  to  declare  a  dislike  to  Mr.  Morris, 
but  that  was  in  the  presence  of  her  paramour,  and  there  was 
no  evidence  that  Mr.  Morris  disliked  her ;  aU  the  inferences 
of  reason  as  well  as  of  law,  are,  that  at  these  interviews  he 
availed  himseK  of  his  marital  privileges.  He  did  not  know 
that  the  wife  was  living  in  adultery,  if  he  had  he  would  not 
have  allowed  the  daughter  to  live  with  her.  It  would  be 
absurd  to  expect  direct  proof  of  sexual  intercourse,  but  the 
law  will  presume  it  between  husband  and  wife,  if  they  have 
the  opportunity,  and  the  onus  lies  on  the  respondents,  who 
deny  it,  to  prove  that  it  did  not  take  place  at  the  meetings 
between  Mr.  and  Mrs.  Morris. 

The  admission  of  the  appellant's  illegitimacy  in  the  history 
of  his  birth,  collected  by  him  and  read  at  the  trials,  is 

*  228    not  evidence  of  his  status ;  and  it  seems  *  extraordi- 

nary that  the  noble  Lord  should,  in  his  judgment,  have 
given  any  weight  to  it. 

[Lord  Lyndhurst.  —  All  that  is  contained  in  the  memoran- 
dum is  proved  by  witnesses ;  it  is  not  the  appellant's  testi- 
mony against  himself.] 

He  could  not  himself  have  any  knowledge  on  the  subject, 

and  what  he  wrote  down  in  the  pocket-book  he  collected 

from  conversations  with  persons,  who,  being  aware  of  the 

separation,  and  of  Mrs.  Morris's  adultery  with  Austin,  sup- 
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posed  that  the  child  was  Austin's.  The  decree  was,  in  a 
great  measure,  founded  on  the  admitted  adultery  of  Mrs. 
Morris  with  Austin,  and  their  concealment  of  the  birth  of 
the  child  from  Mr.  Morris.  The  wife's  adultery  does  not 
repel  the  presumption  of  law,  if  the  husband  had  access  to 
her,  as  it  is  proved  he  had.  It  is  difficult  to  comprehend  the 
mother's  motives  for  concealing  the  birth  of  the  child,  and 
afterwards  denying  its  existence.  It  might  be  that,  as  she 
was  separated  from  her  husband,  and  Austin  was  living  with 
her,  she  feared  her  neighbours,  if  they  knew  she  had  a  child, 
would  conclude  that  Austin  was  the  father;  or  that  she 
really  believed  the  child  was  not  her  husband's,  and  she  did 
not  wish  to  deprive  the  daughter  of  ^'  her  birthright,"  as  one 
of  the  witnesses  said ;  or,  lastly,  that  she  feared  to  excite 
Austin's  jealousy  by  admitting  that  she  had  intercourse  with 
her  husband.  She  was  a  very  extraordinary  woman,  and  her 
concealment  of  the  child,  and  her  false  denial  that  she  had 
had  such  a  child,  are  not  grounds  for  holding  him  to  be  ille- 
gitimate. Her  declaration  was  false,  and  her  act  is  incompre- 
hensible. No  more  weight  ought  to  be  given  to  one  than  the 
other.  The  judgment  of  the  Lord  Chancellor  appeared  to  be 
founded  on  a  mere  balance  of  probabilities. 

[Lord  Lyndhurst.  —  Every  judgment  is  *  founded    *229 
on  presumptions  and  inferences  and  on  a  balance,  but 
not  a  mere  balance,  of  probabilities.] 

In  all  cases,  judgments  are  founded  on  certain  conclusions 
of  law  from  facts  proved  or  admitted.  No  conclusion,  one 
^ay  or  the  other,  ought  to  be  drawn  from  the  supposed 
likeness  of  the  appellant  to  Austin.  It  is  not  necessary  to 
show  that  Austin  was  not,  but  that  the  husband  might  be, 
the  father. 

The  reasons  subjoined  to  the  appellant's  printed  case  do 
not  go  to  the  extent  of  the  argument ;  they  were  signed  with- 
out due  consideration  of  the  answers  given  by  the  Judges 
to  the  questions  proposed  to  them  by  this  House  in  the 
Banbury  Peerage  Case,  (a)     Those  *  resolutions  of  the   *  230 

(a)  The  following  are  the  answers  referred  to.     They  are  almost  ver* 
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Judges,  although  of  very  high  authority,  are  not  binding 
on  the  House;  they  are  quite   consistent  with  the  appel- 

baiim  in  the  terms  of  the  questLons.  They  were  agreed  to  by  all  the 
Judges,  and  delivered  to  the  House  on  their  behalf  by  Sir  James  Mans- 
field, then  Lord  Chief  Justice  of  the  Court  of  Common  Pleas.  The 
fourth  and  fifth  formed  part  of  the  reasons  subjoined  to  the  appellant's 
oase. 

^*  Ist.  That  the  presumption  of  legitimacy,  arising  from  the  birth  of  a 
child  during  wedlock,  the  husband  and  wife  not  being  proved  to  be  im- 
potent, and  having  opportunities  of  access  to  each  other  during  the  period 
in  which  a  child  could  be  begotten  and  bom  in  the  course  of  nature,  may 
be  rebutted  by  circumstances  inducing  a  contrary  presumption. 

^'  2d.  That  the  fact  of  the  birth  of  a  child  from  a  woman  united  to  a 
man  by  lawful  wedlock,  is  generally,  by  the  l&w  of  £ngland,  prima  facie 
evidence  that  such  child  is  legitimate.  That  in  every  case  in  which  there 
is  prima  facie  evidence  of  any  right  existing  in  any  person,  the  onus  pro- 
handi  is  always  upon  the  person  or  party  calling  such  right  in  question. 
That  such  primA  facie  evidence  of  legitimacy  may  always  be  lawfully 
x«butted  by  satisfactory  evidence  that  such  access  did  not  take  place 
between  the  husband  and  the  wife,  as,  by  the  laws  of  nature,  is  necessaiy, 
in  order  for  the  man  to  be,  in  fact,  the  father  of  the  child.  That  the 
physical  fact  of  impotency,  or  of  non-access,  or  of  non-generating  access 
(as  the  case  may  be),  may  always  be  lawfully  proved  by  means  of  such 
legal  evidence  as  is  strictly  admissible  in  every  other  case,  in  which  it  is 
necessary,  by  the  law  of  England,  that  a  physical  fact  be  proved. 

**  3d.  That  after  proof  given  of  such  access  of  the  husband  and  wife, 
by  which,  according  to  the  laws  of  nature,  he  might  be  the  father  of  a 
child  (by  which  we  understand  proof  of  sexual  intercourse  between  them), 
no  evidence  can  be  received,  except  it  tend  to  falsify  the  proof  that  such 
intercourse  had  taken  place.  That  such  proof  must  be  regulated  by  the 
same  principles  as  are  applicable  to  the  establishment  of  any  other  fact. 

**  4th.  That  in  every  case,  where  a  child  is  bom  in  lawful  wedlock, 
the  husband  not  being  separated  from  his  wife  by  a  sentence  of  divorce, 
sexual  intercourse  is  presumed  to  have  taken  place  between  the  husband 
and  wife,  until  that  presumption  is  encountered  by  such  evidence  as 
proves,  to  the  satisfaction  of  those  who  ace  to  decide  the  question,  that 
such  sexual  intercourse  did  not  take  place,  at  any  time  when,  by  such 
intercourse,  the  husband  could,  according  to  the  laws  of  nature,  be  the 
father  of  such  child. 

**  5th.  ,That  the  presumption  of  the  legitimacy  of  a  child  bom  in 
lawful  wedlock,  the  husband  not  being  separated  from  his  wife  by  a 
sentence  of  divorce,  can  only  be  legally  resisted  by  evidence  of  such  facts 
or  circumstances  as  are  sufficient  to  prove,  to  the  satisfaction  of  those 
who  are  to  decide  the  question,  that  no  sexual  intercourse  did  take  place 
between  the  husband  and  the  wife,  at  any  time  when,  by  such  intercoursei 
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lant's  case,  but  it  is  necessary  to  see  whether,  as  far  as  they 
are  applicable  to  this  case,  they  are  confonnable  with  law, 
and  for  that  purpose  it  is  necessary  to  advert  to  the  law  on 
this  subject,  prior  to  the  decision  of  the  Banbury 
*  Peerage  Ca%e.  The  whole  of  that  law,  and  the  *  231 
cases  illustrating  it,  are  collected  in  Mr.  Le  Mar- 
chant's  report  of  the  Q-ardner  Peerage  Oase^  and  in  Sir 
Harris  Nicolas's  Treatise  on  Adulterine  Bastardy.  The 
earKest  case  on  the  question  of  legitimacy  that  is  reported 
is  Foxeroffs  Case^  (a)  10  Edw.  1.  It  was  cited  in  the  Ban- 
hiry  Peerage  Case^  as  an  authority,  that  the  legal  presump- 
tion of  the  legitimacy  of  a  wife's  child  might  always  be 
rebutted  by  evidence  tending  to  show  that  the  husband  was 
not  the  father,  without  proof  of  his  impotency  or  absence 
firom  the  realm  at  the  time  of  the  wife's  conception.  But  it 
appears  that  the  question  in  that  case  was  not  whether  the 
hiisband  begot  the  child  or  not,  but  whether  the  child  was 
born  in  lawful  wedlock,  (6)  and  the  marriage  was  found  to 
be  invalid.  That  case,  therefore,  was  not  an  authority  for 
the  position  for  which  it  was  cited.  In  Donne  and  Egerton 
y.  Binton  and  StarJcey^  (c)  14  Jac.  1,  it  was  held  by  the  then 

tihe  husband  could,  by  the  laws  of  nature,  be  the  father  of  such  child. 
Where  the  legitimacy  of  a  child,  in  such  a  case,  is  disputed  on  the  ground 
that  Uie  husband  was  not  the  father  of  such  child,  the  question  to  be  left 
to  the  jury  is,  whether  the  husband  was  the  father  to  such  child?  and  the 
evidence  to  prove  that  he  was  not  the  father  must  be  of  such  facts  and 
circumstances  as  are  sufficient  to  prove,  to  the  satisfaction  of  a  jury,  that 
no  sexual  intercourse  took  place  between  the  husband  and  wife  at  any 
time  when,  by  such  intercourse,  tiiie  husband  could,  by  the  laws  of  nature, 
be  the  father  of  such  child. 

*'  The  non-existence  of  sexual  intercourse  is  generally  expressed  by  the 
words  <  non-access  of  the  husband  to  the  wife,'  and  we  understand  those 
expressions  as  applied  to  the  present  question,  as  meaning  the  same  thing, 
because  in  one  sense  of  the  word  *  access,'  the  husband  may  be  said  to 
have  acccsB  to  his  wife  as  being  in  the  same  place  or  the  same  house ;  and 
jet  under  such  circumstances  as,  instead  of  proving,  tend  to  disprove  that 
aoy  sexual  intercourse  took  place  between  them."  See  1  Sim.  &  Stu. 
153  ;  Le  Marchant's  Gardner  Casey  Appendix,  433  ;  and  Sir  H.  Nicolas's 
Tteat.  181. 

(a)  1  Boll.  Ab.  369.  (b)  Sir  H.  Nicolas's  Treat.  30  and  557. 

(c)   1  Roll.  Ab.  368. 
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Lord  Chancellor  and  the  Chief  Justices  of  the  Courts  of 
King's  Bench  and  Common  Pleas,  that  ^^  if  a  married  woman 
has  issue  in  adultery,  still  if  the  husband  be  capable  of 
begetting  issue,  and  is  within  the  four  seas,  it  is  not  a  bas- 
tard." And  that  was  the  law,  as  appears  from  the  numerous 
cases  collected  by  Sir  H,  Nicolas,  (a)  from  the  reign  of 
Edw.  I.  to  Car.  I.  The  principle  of  intra  quatuor  maria  con- 
tinued to  be  then  in  full  operation.  In  Thecar^s  Case^  (6)  4 
Car.  1,  a  woman  was  delivered  of  a  child  '282  days  after  the 
death  of  Thecar,  her  husband ;  six  days  after  his  death  she 
had  married  Duncomb,  with  whom  she  had  cohabited 

*  232  for  six  months  before.     On  a  question  *  whether  the 

child  was  Thecar's  or  Duncomb's,  it  was  alleged,  but 
not  proved,  that,  though  Thecar  had  been  within  the  four 
seas,  he  was  not  capable  of  procreation  for  six  months  before 
his  death,  but  it  was  adjudged  that  no  averment  could  be 
received  that  Thecar  did  not  cohabit  with  his  wife  so  as  to  be 
the  father  of  the  child.  And  Lord  Coke,  in  his  First  Insti- 
tute, written  about  that  time,  says,  "  By  the  common  law,  if 
the  husband  be  within  the  four  seas,  if  the  wife  hath  issue, 
no  proof  is  to  be  admitted  to  prove  the  child  a  bastard  unless 
the  husband  hath  an  apparent  impossibility  of  procrea- 
tion." (c)  In  Viscount  Purbeck^s  Case^  all  the  circumstances 
of  which  are  collected  in  Sir  H.  Nicolas's  book,  p.  90,  Sir 
William  Jones,  Attorney-General,  is  there  (p.  114),  and  also 
in  Le  Marchant's  Gardner  Peerage  Case^  pp.  421,  422, 
reported  to  have  said,  "  Without  question  the  wife's  son  is 
the  husband's  son,  if  the  husband  were  intra  quatuor  maria;  " 
and  Lord  Nottingham,  then  Lord  Chancellor,  said,  ''It  is 
admitted  that  the  father  is  legally  the  son  of  the  grandfather, 
if  he  can  prove  himself  the  son  of  the  grandmother.  The 
grandchild,  after  fifty  or  sixty  years  elapsed,  is  put  to  prove, 
not  that  his  father  was  lawfully  begotten  (every  one  sees 
the  danger  of  that),  but,  which  is  all  one  in  consequence, 
that  his  father  was  begotten  of  his  grandmother.  This  ought 
not  to  be  endured,  for  JUiatio  non potest  probari  nee  debeL^^  (ci) 

(a)  P.  30  to  71.  (b)  Sir  H.  Nicolas,  74. 

(c)  First  Inst.  $44  a  ;  see  also  123  b,  and  the  notes,  and  378  a. 
(rf)  Sir  H.  Nicolas,  116, 117. 
[196] 


MORBIS  V.   DAYIES.  *  282 

There  are  several  cases  on  settlements  of  paupers  bearing 
on  this  subject.  In  Rez  y.  Albertson^  (a)  it  was  held  that  a 
child  begotten  and  bom  of  a  feme  covert^  while  her  husband 
was  beyond  the  four  seas,  is  a  bastard.  But  if  the 
husband  was  not  ultra  mare^  *  during  the  whole  time  *  233 
of  his  wife's  going  with  child,  the  child  was  held  legit- 
imate. Regina  v.  Murray,  (h)  In  St.  George  v.  St.  Mar^ 
gareU^c)  it  was  laid  down  that  "a  child  begotten  after 
divorce  a  tnensa  et  thoroj  was  bastard,  for  due  obedience  to 
the  sentence  was  to  be  presumed,  unless  the  contrary  were 
shown.  But  if  baron  andfeme^  without  sentence,  parted  and 
lived  separate,  the  children  begotten  during  that  separation 
should  be  held  legitimate,  until  the  contrary  was  proved,  for 
in  such  case  access  was  to  be  presumed ;  but  if  a  special 
Terdict  should  find  that  there  was  no  access,  then  the 
children  were  bastards ;  and  so  was  the  opinion  of  Lord 
Hale,  in  the  case  of  Dickens  v.  Collins.^^  Of  this  last  case 
there  is  no  report,  except  what  is  found  in  the  reference  to  it 
hy  the  Judges  in  the  Appendix  to  Mr.  Le  Marchant's  Gard- 
ner Peerage  Case^  and  in  Sir  H.  Nicolas's  book,  under  the 
title  of  Hospell  v.  Collins.  In'  St.  Andrew  v.  St.  Bride^  (d) 
the  wife's  children  were  declared  to  be  bastards,  because 
non-access  by  the  husband  was  found  as  a  fact ;  and  in  Pen- 
irel  V.  Pendrel^  («)  an  issue  from  Chancery,  the  Court  and 
counsel  agreed  that  the  old  doctrine  of  the  husband  being 
within  the  four  seas  was  not  to  take  place,  but  the  jury  were 
left  to  consider  the  point  of  access,  and,  no  access  being 
proved,  the  jury  found  against  the  legitimacy  of  the  party. 
In  that  case,  also,  the  defendant  was  allowed  to  prpve  that 
the  mother  of  the  party  was  a  woman  of  ill  fame,  but  her 
declarations  were  not  allowed  in  evidence  to  bastardize  the 
child. 

In  a  subsequent  case,  Lomax  v.  Holmeden^  (jg)  evidence 
having  been  given  of  the  husband's  being  frequently 
•m  London,  where  the  wife  resided,  access  was  pre-   *  23-i 

(a)  1  Ld.  Raym.  123  ;    B.  c.  2  Salk.  483. 

(b)  1  Salk.  122.  (c)  1  Salk.  123. 
(d)  strange,  51,  and  Le  Marchant's  Appx.  357. 

(«)  Strange,  925.  {g)  Strange,  940. 
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sumed;  and  then  to  rebut  the  presumption  of  the  child's 
legitimacy,  evidence  was  admitted  of  the  husband*s  ina- 
bility to  beget  a  child,  by  reason  of  a  bad  habit  of  body ; 
but  that  evidence,  amounting  only  to  an  improbability,  was 
not  sufficient.  In  the  case  of  Qoodright  v.  SauU  («)  it  was 
held  for  the  first  time,  that  the  child  of  a  married  woman, 
begotten  and  born  while  her  husband  was  within  the  country, 
may  be  proved  a  bastard  by  othier  evidence  than  that  of  the 
husband's  non-access.  That  was  a  decision,  granting  a  new 
trial,  by  the  same  Judge  who,  on  the  first  trial,  ruled  that, 
in  order  to  hold  a  child  illegitimate,  the  husband  being 
within  the  realm,  proof  of  non-access  was  indispensable.  In 
The  King  v.  Luffey  (6)  'it  was  held  that  non-access  of  the 
husband  during  the  whole  period  of  the  wife's  pregnancy 
need  not  be  proved;  it  was  enough  if  the  whole  circum- 
stances of  the  case  showed  a  natural  impossibility  that  the 
husband  could  be  the  father.  There  was  a  case,  Boughton  v. 
Boughton^  decided  in  1807,  not  reported,  but  referred  to  by 
Lord  Ebseine  in  the  Banbury  Peerage  Case^  in  which  proba- 
bility of  non-access  was  not  admitted  by  Lord  Ellenbobough 
to  have  any  effect ;  nothing  short  of  impossibility  of  access 
of  husband  was  admitted  to  show  that  sexual  intercourse  did 
not  take  place  between  him  and  his  wife,  so  as  that  he  could 
^ot  be  the  father  of  her  child.  And  in  a  case  of  Smyth  v. 
Chamberlaynej  which  occurred  about  the  same  time  in  the 
Ecclesiastical  Court,  and  is  reported  by  Mr.  Le  Marchant  in 
the  Appendix  to  the  Gardner  Peerage  Case^  it  was  laid  down 
by  Sir  W.  Wynne,  that  if  you  prove  opportunity  of 

♦  235   access  between  husband  *  and  wife  at  such  time  as 

would  correspond  with  the  birth  of  her  child,  that 
child  must  be  legitimate.  That  doctrine  agrees  with  what 
Lord  Ellenbobough  and  the  other  Judges  of  the  Court  of 
King's  Bench  said  in  the  King  v.  Luffe.  The  case  of  the 
Banbury  Peerage  claim  followed  next  in  order  of  time. 

The  resolution  of  the  Judges,  in  enswer  to  the  third  ques- 
tion, may  have  some  application  to  this  case.     There  is  here 
proof  of  access  between  the  husband  and  wife,  —  implying 
generating  access.  There  was  no  such  proof  in  the  case  of  Lord 
(a)  4  T.  R.  356.  (b)  8  East,  103. 
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Banbury.  The  subsequent  case  of  Roytiedge  v.  CarmtherB^  (a) 
in  this  House  is  similar,  in  many  of  its  circumstances,  to  this 
case.  The  husband  having  cohabited  with  his  wife  for  ten 
years  without  having  any  child  by  her,  left  her  in  the  begin- 
ning of  August,  1740,  and  she  was  Jiot  then  with  child.  He 
returned  after  some  months,  when  he  found  her  with  chUd, 
and  brought  an  action  of  divorce  against  her :  she  was  deliv- 
ered of  a  daughter  on  the  28th  of  May,.  1741.  The  decree  in 
the  suit  for  divorce  was  not  pronounced  for  six  months  after- 
wards. The  Judges  in  Scotland  held  that  the  daughter  was 
the  legitimate  child  of  the  husband,  and  that  decision  was 
affirmed  in  this  House,  (i) 

[Lord  Brougham. — ^It  appears  from  Mr.  Dow's  report,  that 
the  husband  and  wife  were  cohabiting  at  a  time  corresponding 
with  the  birth  of  the  child  in  the  ordinary  course,  August, 
1740,  the  child  being  bom  in  May,  1741]. 

The  arguments  of  the  Scotch  Judges,  and  also  of  Lord 
Eldon  in  this  House,  would  go  to  establish  the  child's  legiti- 
macy, even  if  a  longer  time  had  elapsed  from  the  hus- 
band's departure  till  ♦  the  birth  of  the  child.  The  next  *236 
case  is  Head  v.  Head^  (e)  which  is  still  more  like  this 
case  than  Routledge  v.  CamUhers^  both  in  facts  and  in  law. 
It  is  there  decided,  that  where  opportunity  of  personal  access 
between  husband  and  wife  is  established  (as  it  is  in  the  case 
now  before  the  House),  sexual  intercourse  is  to  be  presumed, 
and  the  presumption  must  stand  until  rebutted  by  clear  and 
satisfiEtctory  evidence.  The  facts  stated  in  the  report  of  the 
case  of  Clarke  v.  Maynard  (d)  were  too  scanty  for  drawing 
any  conclusion  from  the  judgment.  The  next  case  is  Bury  v. 
PhUpotty  (e)  in  which  it  is  held  that  where  there  is  an  oppor- 
tunity of  sexual  intercourse  between  husband  and  wife  at  a 
time  which  would  correspond  with  the  birth  of  an  after-bom 
child,  even  though  the  wife  is  living  in  adultery,  the  Court 
will  declare  the  legitiiflacy  of  the  child.  The  last  case  on 
this  subject  is  Cope  v.  Cope^  (^)  which,  in  many  of  its  ciroum- 

(a)  4  Dow,  392.  (6)  4  Dow,  408. 

(c)  1  Sim.  &  Sta.  150;  Turn.  &  B.  188.  (d)  6  Madd.  344. 

{e)  2  My.  &  K.  349.  (^)  1  Moo.  &  R.  269. 
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stances,  resembles  the  present  case.  That  part  of  the  learned 
Judge's  observations  to  the  jury,  referring  to  the  judgment 
now  under  appeal,  ought  not  for  that  reason  to  be  held 
entitled  to  any  weight.  The  wife  in  that  case  had  been  living 
in  adultery,  the  child  wis  concealed  from  the  husband,  and 
was  baptized  as  illegitimate  ;  but  it  was  not  on  those  grounds 
that  the  case  was  put  to  the  jury,  or  that  they  found  a  ver- 
dict against  the  legitimacy  of  the  party,  but  because  it  was 
shown  that  the  husband  could  not  have  had  sexual  intercourse 
with  the  mother.  Cope  v.  Cope^  therefore,  follows  the  current 
of  cases  in  which  it  was  held,  that  where  a  husband  has 

*  237    had  an  opportunity  *  of  access  to  his  wife  at  a  period 

which  admits  of  his  having  begotten  the  child  bom  of 
her,  he  is  presumed  to  have  done  so.  The  opportunity  of 
sexual  intercourse  between  the  mother  of  the  appellant  and 
her  husband  were  in  this  case  so  clearly  proved,  as  to  raise, 
independently  of  the  legal  presumption,  the  strongest  moral 
presumption  that  sexual  intercourse  did  take  place  between 
them  at  the  time  when  the  husband,  by  such  intercourae, 
could,  by  the  law  of  nature,  be  the  father  of  the  appellant ; 
and  under  such  circumstances,  to  allow  the  fact  of  the  mother 
having  lived  at  the  time  in  a  state  of  adultery  with  another 
person,  and  of  her  having  concealed  the  birth  of  the  appellant 
from  her  husband,  and  of  the  adulterer  having  recognized  the 
appellant  as  his  child,  which  were  the  facts  on  which  the 
respondents  mainly  relied,  to  have  the  effect  of  proof,  that  no 
such  sexual  intercourse  did  take  place  between  the  mother  of 
the  appellant  and  her  husband,  or  to  enter  into  any  balance 
of  probabilities  as  to  whether  the  husband  or  the  adulterer 
was  the  father  of  the  appellant,  would  be  contrary  to  the 
acknowledged  principles  of  law,  and  would  lead  to  the  most 
inconvenient  and  dangerous  consequences. 

The  Attorney-  General  and  Mr.  Temple^  for  the  respondents. 
— The  first  matter  to  be  inquired  into  is  the  law  on  this  sub- 
ject ;  and  the  second  is,  whether  that  law  is  applicable  to  the 
facts  of  this  case  ?  If  the  question  had  been  left  on  the  reason 
annexed  to  the  appellant's  case,  taken  from  the  resolution  in 
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the  Banbury  Peerage  Case^  there  would  be  no  difficulty  m 
coming  to  a  decision ;  but  the  appellant's  counsel  have,  at  the 
bar,  withdrawn  that  reason,  and  now  say,  that  if  there 
was  a  physical  possibility  of  sexual  intercourse  *  be-  *  238 
tween  the  husband  and  wife  within  such  time  as  that 
the  appellant  could  be  the  ofl&pring  of  that  intercourse,  your 
Lordships  must  presume  his  legitimacy.  Admitting  that  there 
was  a  possibility  of  sexual  intercourse,  we  submit  that  the 
presumption  that  such  intercourse  took  place  may  be  repelled 
by  evidence  of  facts,  which  induce  a  contrary  presumption ; 
such  as  the  continued  separation  of  the  husband  and  wife,  her 
nninterrupted  adultery  with  a  paramour  in  her  house,  their 
concealment  of  the  child,  the  adulterer's  taking  him  away  to 
the  house  of  his  own  parents,  baptizing  him  as  base-bom,  and 
treating  him  as  his  own  child,  and  by  his  will  leaving  him  all 
the  property  he  had,  away  from  his  own  father  and  mother, 
who  were  in  distress.  Were  all  these  proved  or  admitted 
facts  to  be  put  out  of  consideration  on  the  decision  of  this 
case  ?  Lord  and  Lady  Banbury  lived  in  the  same  house  for 
several  years,  during  which  one  or  both  of  her  children  were 
begotten ;  yet  the  presumption  of  sexual  intercourse  between 
them  was  rebutted  by  a  series  of  facts  ;  not  because  he  was 
eighty  years  of  age,  for  many  persons  of  that  and  greater  age 
have  been  deemed  capable  of  procreation ;  not  because  there 
was  not  a  possibility  of  access,  but  for  the  various  cogent  reasons 
stated  at  large  in  the  speeches  delivered  in  this  House  in  the 
case  by  Lords  Redesdale,  Ellenborouoh,  and  Eldon,  whose 
arguments  it  would  be  presumptuous  in  us  to  try  to  support. 
There  was  not  one  case  among  the  whole  series  stated  in 
Sir  Harris  Nicolas's  book,  from  Foxcroft's,  in  the  time  of 
Edward  I.,  to  Burt/  v.  Philpott^  in  the  year  1884,  that  did 
not  support  the  Banbury  Peerage  Ca^e.  Cope  v.  Cope^  the 
last  case  of  all,  and  not  in  that  book,  was  decided  on  the  same 
principle.  The  Banbury  Case  was  never  doubted  until  some 
slight  was  cast  on  it  by  the  learned  Judges  Yaughan 
and  *  Gaselee,  on  the  trials  of  this  case,  putting  it  *  289 
to  the  jury  whether  there  were  opportunities  of  sexual 
intercourse.  All  the  cases  decided  in  the  Courts,  either 
at  equity  or  at  law,  since  the  Banhury  Peerage  Case^  were 
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decided  in  conformity  with  that  case,  as  Routledge  y.  Car- 
ruthers^  in  Scotland,  and  in  this  House ;  Sead  y.  Sead,  before 
the  Vice-Chancellor,  and  on  appeal  before  the  Lord  Chan- 
cellor; Burif  V.  PhUpott^  Clarke  v.  Maynard^  and  Cope  v. 
Cope;  and  from  Sir  H.  Nioolas's  view  of  them  this  appellant 
can  draw  no  aid.  The  likeness  of  the  appellant  to  Austin 
was  a  feature  peculiar  to  this  case,  and  upon  that  point  the 
most  acute  judges  have  founded  powerful  arguments.  In 
Day  y.  Day^  (a)  Mr.  Justice  Heath  said  that  Lord  Mansfield 
thought  that  a  family  likeness  was  a  material  proof  that  a 
child  was  the  genuine  offspring  of  the  parents  from  whom 
he  claimed,  referring  to  the  following  observations  of  Lord 
Mansfield  in  the  Douglas  cause  in  this  House:  '^I  have 
always  considered  likeness  as  an  argument  of  a  child's  being 
the  son  of  a  parent,  and  the  rather  as  the  distinction  is  more 
discernible  in  the  human  species  than  other  animals ;  a  man 
may  survey  10,000  people  before  he  sees  two  faces  perfectly 
alike ;  and  in  an  army  of  100,000  men,  every  one  may  be 
known  from  another.  If  there  should  be  a  likeness  of  feature 
there  may  be  discriminancy  of  voice,  a  difference  in  the  gesture, 
the  smile,  and  various  other  characters,  whereas  a  family  like- 
ness runs  generally  through  all  these ;  for  in  every  thing  there 
is  a  resemblance,  as  of  features,  size,  attitude,  and  action." 

The  Lord  Chancellor. — My  Lords,  in  this  case  there 

*  240    are  two  questions,  very  different  certainly  in  *  their 

nature,  and  leading  to  very  different  consequences, 
according  to  the  opinion  your  Lordships  may  form  upon 
them :  the  one  affecting  the  interests  of  the  parties,  and  the 
other  a  legal  question  of  greater  importance  in  point  of  law. 
My  Lords,  I  understood  the  argument  of  the  appellant  (but 
it  is  a  question  which  probably  your  Lordships  will  take  time 
to  consider  before  you  come  to  a  final  decision  upon  it)  to 
be,  that,  under  the  circumstances  which  are  admitted  on  both 
sides  to  have  passed  between  the  husband  and  the  wife  at  the 
time  when  the  child  was  begotten,  it  is  not  lawful  to  look 
at  the  subsequent  conduct  of  the  parties,  in  order  to  repel 
the  presumption  which  those  circumstances  raise  of  sexual 
(a)  Sir  H.  Nioolas's  Treat.  140,  n. 
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jntercouTse  havuig  taken  place ;  and  it  is  contended  that  that 
point  is  not  decided  in  the  Banbury  Peerage  Caee^  and  that 
it  is  contrary  to  the  principle  of  all  the  cases  on  the  subject. 
My  Lords,  a  question  of  so  much  importance  undoubtedly 
requires  an  investigation  of  the  authorities  which  have  been 
brought  before  you,  before  your  iLordships  come  to  a  final 
decision  upon  it :  and  it  is  the  more  necessary  to  take  time 
before  your  Lordships  come  to  a  final  decision  upon  it, 
because,  from  the  discussion  at  the  bar,  it  is  obvious  that  the 
use  of  one  particular  word  may  lead  to  doubt  in  future  cases. 
The  other  question  is  a  question  immediately  affecting  the 
interests  of  the  parties,  but  not  one  of  any  general  import- 
ance in  point  of  principle ;  namely  (if  your  Lordships  be  of 
opinion  that  you  are  at  liberty  to  look  to  the  subsequent 
conduct  of  the  parties,  in  order  to  rebut  what  the  counsel 
for  the  appellant  contend  to  be  the  irresistible  conclusion  of 
law),  whether  the  circumstances  in  evidence  are  sufficient 
to  counterbalance  that  legal  presumption,  and  to  lead 
your  Lordships  to  a  conclusion  *  inconsistent  with  that  *  241 
which  would  otherwise  be  the  conclusion  of  law.  That 
also  requires  investigation  of  the  evidence,  and  if  your  Lord- 
ships think  that  Tuesday  next  will  allow  sufficient  time  to 
inquire  into  those  points,  I  think  your  Lordships  will  be  in  a 
situation  that  day  to  dispose  of  this  case. 
Adjourned  accordingly. 

December  12. 

The  Lord  Chancellor.  —  My  Lords,  the  case  to  which  I 
am  about  to  call  your  Lordships'  attention,  has  naturally 
excited  great  interest  from  the  length  of  Utigation  which  has 
attended  it,  and  from  the  various  results  which  have  followed 
the  trials  which  have  been  directed  to  take  place.  It  also 
has  assumed  considerable  importance  from  the  propositions 
which  have  been  argued  at  your  Lordships'  bar,  involving 
questions  which  affect  the  community  at  large  on  a  subject 
most  interesting  to  the  various  questions  that  may  arise  in 
the  distribution  of  property. 

My  Lords,  it  is  obviously  necessary  to  consider  this  case  in 
many  points  of  view  totally  distinct  from  one  another ;  an4 
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one  question  is  with  respect  to  the  way  in  which  the  law  is  to 
apply  to  the  facts  of  the  case.  Having  ascertained  what  the 
rule  of  law  ought  to  be,  the  next  question  is  how  far  the  facts 
bring  the  case  within  that  rule  of  law. 

My  Lords,  the  appellant's  proposition  of  law  is,  that  when 
there  is  evidence  showing  the  husband  and  wife  to  have  been 
in  such  a  situation  together  as  that  sexual  intercourse  might 
have  taken  place,  the  presumption  of  law  that  it  took  place 
i^  not  to  be  rebutted  by  circumstantial  evidence,  such  as  evi- 
dence of  subsequent  conduct.     It  is,  however,  admitted 

*  242    that  *  such  inference  may  be  met,  and,  if  the  circum- 

stances be  strong  enough,  repelled  by  evidence  dimin- 
ishing the  probability  or  showing  the  improbability  that  such 
intercourse  did  in  fact  take  place  upon  the  occasion,  such  as 
the  shortness  of  the  time  the  parties  were  together,  the  pur- 
pose for  which  they  met,  and  the  circumstances  of  the  place 
in  which  they  were  ;  that  is,  by  evidence  not  going  directly 
to  negative  the  fact  of  sexual  intercourse,  but  by  circumstan- 
tial evidence  negativing  the  presumption  of  such  interviews 
having  been  used  for  the  purpose  of  sexual  intercourse,  \)y 
raising  from  the  facts  proved  a  still  stronger  presumption  that 
no  sexual  intercourse  did  in  fact  take  place.  But  it  is  con- 
tended that  such  circumstantial  evidence  must  be  confined  to 
the  particular  circumstances  of  such  meetings. 

Now  the  point  in  issue  is,  whether  the  husband  and  wife, 
on  the  occasions  referred  to,  had  sexual  intercourse  ;  that  is, 
whether  they  committed  a  certain  act,  and  it  has  not  been 
explained  why,  if  circumstantial  evidence  be  received  to  prove 
or  disprove  the  act  of  one  party,  such  circumstantial  evidence 
is  to  be  confined  to  the  particular  period  of  the  imputed  act, 
and  why  the  subsequent  acts  and  conduct  of  the  parties  are 
not  to  be  looked  at  and  considered,  for  the  purpose  of  estab- 
lishing or  repelling  the  presumption  of  the  act  in  question 
having  taken  place. 

If  after  the  birth  of  a  child  whose  legitimacy  is  questioned, 
the  husband  and  wife  had  acknowledged  the  child  as  legiti- 
mate, such  recognition  would,  beyond  all  doubt,  be  received 
as  strong  evidence  of  the  legitimacy ;  but  if  so,  evidence  of 
their  having  repudiated  the  child  as  illegitimate  must  be 
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receivable  to  disprove  the  legitimacy.     The  argument  of  the 
appeUant  is  put  thus :  If  sexual  intercourse  be  proved, 

•  no  evidence  will  be  permitted  to  prove  the  child  ille-  *  243 
gitimate,  and  proving  the  husband  and  wife  to  have 
been  in  situations  in  which  sexual  intercourse  might  have 
taken  place,  is  proof  of  sexual  intercourse.  And  as  no  dis- 
tinct proof  of  actual  sexual  intercourse  is  required  or  capable 
of  being  given,  therefore  no  evidence  can  be  received  to 
prove  the  child  illegitimate.  This  argument  appears  to  me  to 
rest  entirely  upon  confounding  two  things,  which  are  per- 
fectly distinct,  viz.,  the  proof  or  conclusion  of  sexual  inter- 
course having  taken  place,  with  the  evidence  by  which  such 
a  conclusion  is  to  be  established.  If  sexual  intercourse  be 
proved  ;  that  is,  if  the  jury  or  the  Judge  trying  the  question 
of  fact  be  satisfied  that  sexual  intercourse  took  place  between 
the  husband  and  wife  at  the  time  of  the  child  being  conceived, 
the  law  will  not  permit  an  inquiry  whether  the  husband  or 
some  other  man  was  more  likely  to  be  the  father  of  the  child ; 
and  some  facts  are  so  strong  as  to  afford  irresistible  evidence 
of  sexual  intercourse  having  taken  place,  such  as  the  husband 
and  wife  sleeping  together,  there  being  no  natural  impedi- 
ment to  sexual  intercourse ;  but  in  the  absence  of  such  irre- 
sistible evidence,  the  fact  of  sexual  intercourse  must  be  tried 
like  every  other  fact  to  which  no  direct  evidence  is  applicable. 
Proof  that  the  husband  and  wife  were  living  in  the  same 
town,  and  so  had  opportunities  of  meeting,  and  therefore  of 
sexual  intercourse,  would,  in  the  absence  of  any  proof  raising 
a  presumption  to  the  contrary,  be  sufficient  to  establish  the 
legitimacy  of  a  child  born  of  the  wife.  Proof  that  they  had 
been  in  the  same  room  or  in  the  same  house  together,  would 
be  much  stronger  evidence  of  the  fact,  the  strength  of 
which,  however,  would  vary  with  the  circumstances ;  and 
as  neither  would  be  direct  proof  of  sexual  intercoiurse, 

•  but  of  facts  from  which,  taken  by  themselves,  sexual    *  244 
intercourse  would  be  inferred,  such  inference  must,  as 

in  all  other  cases,  be  capable  of  being  repelled  by  the  proof  of 
facts  tending  to  raise  a  contrary  inference. 

The  argument  for  the  appellant  assumes,  as  a  rule  of  law, 
that  no  evidence  is  admissible  to  disprove  sexual  intercourse 
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having  taken  place,  where  the  opportunity  is  proved  to  have 
existed,  the  husband  and  wife  being  proved  to  have  been 
within  the  same  house.  This  is  very  like  attempting  to  estab- 
lish a  doctrine  of  intra  quatuor  muros^  instead  of  the  exploded 
doctrine  of  quatuor  maria.  But  it  is  admitted  that  the  par- 
ties may  be  followed  within  these  four  walls,  and  the  fact  of 
sexual  intercourse  not  only  disproved  by  direct  testimony, 
but  by  circumstantial  evidence  raising  a  strong  presumption 
against  the  fact.  If  so,  the  principle  does  not  stand  on  any 
positive  rule  of  law,  but  upon  evidence  of  the  fact  as  to 
which  the  ordinary  rules  of  evidence  must  be  applied. 

Such  would  appear  to  be  the  obvious  and  common-sense 
state  of  the  question,  as  the  law  is  now  understood,  and  such 
appears  to  be  the  result  of  all  the  authorities  since  the  Ban- 
bury Peerage  Case;  for,  although  some  Judges  since  that 
time  have  used  expressions  not  quite  reconcilable  with  the  true 
The    doctrines  principles  of  that  case  and  of  the  opinions  of  the 

laid  down  In  the     ,.    j  •  -x     t    j  i.   i    j    xt_    x 

Banbury  Peerage  JuQ&^eS  fflVCn  UDOU  it,  I  dO  UOt  find  that  aUV 
Case,     examiiiSd    ^     ,        ,  ^  *      ,  .    .  ,  , 

and  approved  of,  Judge  has  cvcr  expressed  any  opimon  that  the 

and  held  appUca-    .  ,      ,  -  ^  ,      ,    .  f  ,  .         , 

bietothiscaae.  law  had  uot  bccu  corrcctly  laid  down  m  that 
case,  or  manifested  any  intention  of  acting  on  any  principle 
inconsistent  with  the  doctrine  there  propounded.  Approving 
as  I  do  of  that  doctrine,  and  feeling  strongly  the  great  evil 
that  would  arise  from  questioning  rules  so  solemnly  pro- 
pounded, and  which  have  now  for  many  years  been 

*  245    considered  as  *  the  established  and  acknowledged  law 

upon  the  subject,  I  shall  confine  my  inquiries  to  the 
principles  laid  down  in  that  case,  and  acted  upon  in  subse- 
quent cases. 

My  Lords,  it  is  very  material  before  I  observe  upon  the 
particular  doctrine  as  found  in  the  opinions  of  the  Judges, 
and  laid  down  by  the  noble  Lords  who  gave  their  opinions 
in  the  Banbury  Peerage  Case^  that  I  should  call  your  Lord- 
ships' attention  to  the  position  in  which  the  facts  of  that 
case  stood.  I  lay  entirely  out  of  the  question  all  the  evi- 
dence given  by  witnesses  who  were  not  believed,  and  on 
whose  evidence  therefore  this  House  did  not  proceed,  prov- 
ing undoubtedly,  if  believed,  not  only  that  Lord  and  Lady 
Banbury  were  living  together  without  any  separation  in  fiwjt 
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or  law,  but  that  they  were  actually  in  the  habit  of  sleeping 
together.  Those  witnesses  were  not  believed,  and  your 
Lordships  may  assume,  that  the  judgment  of  this  House  was 
not  at  all  aflfected  by  what  was  deposed  to  by  those  witnesses. 
Some  facts,  however,  were  in  evidence,  which  were  beyond 
all  doubt  established,  because  they  rested  on  records  and 
evidence,  with  respect  to  the  authority  of  which  no  doubt 
existed.  There  being  two  children,  one  bom  in  1627,  and 
the  other  bom  in  January,  1630,  —  corresponding  with  Janu-* 
ary,  1631,  according  to  the  present  calculation  of  time, — 
evidence  was  given  of  a  deed  executed  in  the  year  1629,  in 
which  Lord  Banbury  makes  a  provision  for  his  wife,  describ- 
ii^  Lady  Banbury  as  '*  his  good  and  loving  wife ; "  and  in 
the  year  1630,  he  gave  the  residue  of  his  property  to  his  wife, 
and  appointed  her  his  sole  executrix.  Perhaps  not  very  much 
is  to  be  inferred  from  these  two  documents,  for  the  recital  in 
a  deed,  and  the  provision  in  a  will,  are  not  so  inconsistent 
with  the  fact  of  the  husband  and  wife  living  in  a  state 
which  would  *  negative  the  husband  being  the  father  *  246 
of  the  child,  as  to  counterv'ail  that  fact.  But  what  I 
wish  to  call  your  Lordships'  attention  to  is,  the  absence  of 
all  proof  to  the  contrary.  There  was  the  fact  of  a  husband 
and  wife,  as  to  whom  there  was  no  proof  of  any  thing  to  the 
contrary  of  their  living  together  as  such,  —  as  far  as  the 
evidence  went  the  proof  was  the  other  way ;  there  was  that 
dealing  with  regard  to  the  property,  and  the  provision  in  the 
will,  from  which  it  would  be  inferred,  without  evidence  to 
the  contrary,  that  they  were  living  together  in  the  ordinary 
situation  of  husband  and  wife,  and  then  the  law  would 
assume,  —  there  being  no  evidence  to  shake  it,  —  the  neces- 
sary conclusion  of  law. 

My  Lords,  in  addition  to  these  facts,  it  appears  that  on 
three  several  occasions  of  fines  being  levied  in  January, 
1630,  November,  1631,  and  June,  1632,  they  appeared  to- 
gether in  public  for  the  purpose  of  levying  those  fines.  In 
addressing  the  House  as  to  the  facts,  the  noble  Lords  who 
had  to  decide  the  Banbury  Peerage,  had  to  deal  with  a  case 
in  which  there  was  no  evidence  raising  any  presumption,  — 
so  far  at  least  as  the  evidence  to  which  I  have  alluded  goes, 
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—  not  only  no  evidence  of  separation,  but  no  evidence  from 
which  it  could  be  inferred  that  there  was  any  thing  in  the 
relative  situation  of  Lord  and  Lady  Banbury  different  from 
the  ordinary  situation  of  husband  and  wife.  On  the  other 
hand,  however,  there  were  facts  which  this  House  considered 
as  raising  a  presumption  so  irresistible  that  the  child  born 
was  not  the  child  of  Lord  Banbury,  that  they  came  to  the 
resolution  that  they  were  not  only  justified,  but  bound  to 
report  to  the  Crown  that  the  child  in  question  was  not  the 

child  of  Lord  Banbury;  there  were  circumstances 
*247    arising  from  the  conduct  of  the  parties,  and  *the 

mode  in  which  the  child  had  been  treated,  and  vari- 
ous other  circumstances,  which  it  is  not  now  necessary  to 
detail ;  for  we  are  not  now  considering  whether  the  conclu- 
sion to  which  the  House  came  in  the  Banbury  Peerage  Case 
was  correct  or  not,  but  what  were  the  principles  upon  which 
the  House  proceeded  in  that  case.  Sir  Samuel  Romilly, 
who  was  then  the  advocate  at  the  bar  in  favour  of  the  claim, 
did  not  put  the  rule  of  law  in  the  way  in  which  it  has  been 
put  on  behalf  of  the  appellant  in  the  present  case.  Sir 
Samuel  Romilly,  after  stating  how  the  facts  of  the  case 
stood,  did  not  contend  that  the  evidence  could  not  be  met 
by  circumstantial  evidence  ;  but  he  used  the  expressions,  "  If 
the  reputation  had  existed  that  Nicolas  was  not  the  son  of 
Lord  Banbury,  the  law-officers  of  the  Crown  were  bound  to 
have  brought  it  forward  ;  they  ought  to  have  proved  such 
reputation."  (a)  Lord  Erskine,  who  took  the  strongest  part 
in  favour  of  the  claimant  in  1811,  moved  that  the  claim  might 
be  admitted.  Upon  his  motion  Lord  Ellenborough  expressed 
himself  thus :  "  There  is  no  doubt  that  the  presumption  of 
the  legitimacy  of  *a  child,  the  husband  and  wife  having 
access,  may  be  rebutted."  Now  it  is  very  true,  that  in  all 
these  cases  much  confusion  arises  from  the  various  senses  in 
which  the  word  *' access"  is  used.  It  is  quite  clear  that 
Lord  Ellenborough  there  did  not  mean  to  use  the  word 
"access"  in  the  sense  of  sexual  intercourse,  but  access 
aflfording  opportunities  of  communicating  together,  oppor- 

(a)  Le  Marchant's  Gardner  Case^  App.  425  ;  Sir  H.  Nicolas*a  Treat. 
440. 
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tnnities  of  sexual  intercourse,  but  not  actual  sexual  inter- 
course ;  because  it  is  not  disputed  that  the  fact  of  sexual 
intercourse  being  established,  no  question  could  be 
raised  as  to  the  legitimacy  of  a  child  *bom  within  *248 
the  proper  time.  Lord  Redesdalg  says:  ^^The  pre- 
smnption  of  the  birth  of  a  child  in  wedlock  may  be  rebutted 
both  by  direct  and  presumptive  evidence ;  first,  by  direct,  as 
impotency  and  non-access,  that  is,  impossibility  of  access; 
secondly,  by  all  those  circumstances  which  may  have  the 
effect  of  raising  a  presumption  that  the  child  is  not  the  issue 
of  the  husband." 

My  Lords,  nothing  was  done  upon  that  motion  of  Lord 
EssKiNE  in  1811.    In  the  year  1813,  the  motion  was  again 
made,  and  my  Lord  Redesdale  then  expressed  himself  thus : 
^^  In  the  case  of  a  husband  and  wife  living  in  such  habits  of 
intercourse  as  that  the  husband  may  be  the  father  of  the 
child,  as  the  fact  that  the  child  is  the  child  of  A.,  is  only 
presumption ;  it  may  be  rebutted  by  circumstances,  and  the 
conclusion  must  be  drawn  from  all  the  circumstances  taken 
together."     On  the  same  occasion  Lord  Ellenborouoh  thus 
expressed  himself :  "  The  presumption  in  favour  of  legitimacy 
is  sometimes  strong,  often  weak,  but  being  only  presumption, 
and  not  a  rule  of  law,  it  is  liable  to  be  repeUed  by  circum- 
stances leading  to  a  contrary  presumption,  &c.     Physical 
impossibilify  would  be  conclusive.     Why  is  moral  impossi- 
bility to  be  rejected? "    Lord  Erskine,  upon  the  same  occa- 
sion, said :   *^  The  presumption  of  the  legitimacy  of  a  child, 
bom  in  wedlock,  can  only  be  repelled  by  proof  of  the  impos- 
sibility of  the  husband  being  the  father,  and  this  impossibility 
must  arise  from  physical  inability,  or  non-access."     Undoubt- 
edly, if  by  non-access  Lord  Erskine  meant  non-sexual  inter- 
course, he  does  not  lay  down,  in  that  passage  at  least,  any 
rule  from  which  any  conclusion  can  be  drawn,  for  that  would 
be  consistent  with  th^  opinions  of  all  the  learned  Judges  and 
Lords  who  have  expressed  their  opinions.    But,  if  by 
*  non-access  he  meant  no  opportunities  of  access,  he    *  249 
undoubtedly  differs  from  the  other  learned  Lords.    He 
says,  indeed,  that  the  presumption  of  sexual  intercourse  can- 
not yield  to  evidence  of  its  being  improbable.     That  dictum 
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undoubtedly  raises  a  proposition  which  is  not  supported  by 
the  other  opinions.  But  he  immediately  afterwards  says, 
*'  incompetency  is  only  presumption ; "  so  that  you  are  to  go 
into  evidence  to  render  the  fact  of  sexual  intercourse  more 
or  less  credible,  incompetency  not  b^ng  capable  of  positive 
and  direct  proof.  He  says,  the  fact  of  incompetency  is  only 
presumption,  arising  from  medical  opinions  and  other  causes ; 
therefore,  according  to  his  own  opinion,  evidence  is  to  be 
let  in,  as  to  the  fact  of  competency  or  incompetency,  to  raise 
a  presimiption,  according  to  the  we^ht  given  to  such  evi- 
dence, that  the  child  was  the  child  of  the  husband  and  wife, 
negativing  the  presumption  arising  from  medical  evidence  of 
the  incompetency,  which  can  hardly  ever  amount  to  impossi- 
bility, at  least  not  to  direct  proof  of  the  impossibility  of  the 
husband  being  the  father  of  that  child.  On  that  occasion 
Lord  Eldon  states,  that  he  approves  of  Lord  Hale's  doctrine 
in  Soipell  v.  CoUvm^  that  the  issue  for  the  jury  was  as  to  the 
fact  of  access,  that  is,  sexual  uitercourse,  and  not  access  of 
another  sort,  which  only  affords  a  ground  for  inferring  sexual 
intercourse,  which  may  be  rebutted  by  evidence.  He  then 
sajrs :  ^^  The  question  is,  whether  Lord  and  Lady  Banbury  had 
sexual  intercourse  at  such  time  as  that,  in  the  course  of  nature, 
Nicholas  KnoUys  could  have  been  the  fruit  of  that  intercourse. 
Of  this  there  can  be  no  direct  evidence.  Circumstantial  evi- 
dence must  therefore  be  received,  and,  amongst  other  evidence, 

that  of  the  conduct  of  the  supposed  parents.''  (a) 
*  250       *  My  Lords,  in  his  protest  against  the  judgment  of 

the  House,  Lord  Ebskine  did  not  dispute  the  opinions 
given  by  the  Judges  upon  the  first  and  second  questions; 
and  he  assumed  the  fact,  that  Lord  and  Lady  Banbury  were 
living  together ;  he  admitted  that  concealment  was  admissible 
against  the  primary  presumption  of  access,  but  not  against 
the  fact  of  actual  access. 
Now,  my  Lords,  the  result  of  the  opinions  and  the  grounds 

(a)  These  passages,  cited  by  the  Lord  Chancellor  from  the  speeches 
of  Lords  ERSKmB,  Rkdebdalb,  Ellbnborouoh,  and  Eldox,  in  the 
Banbury  Peerage  Case,  are  not  in  the  exact  words  of  the  reports  of  Mr. 
Le  Marchant  and  Sir  H.  Nicolas,  but  they  are  to  the  same  import  and 
efEect  where  the  words  are  not  the  same. 
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upoB  which  the  House  proe.eeded  in  the  Banbury  Peerage 
Ca$e^  appear  to  me  to  be  left  in  no  manner  of  doubt.  There 
were  feu^ts,  which  undoubtedly,  if  taken  by  themselves,  would 
have  been  proof  of  the  legitimacy  of  the  child;  there  was  the 
marriage,  the  absence  of  all  proo^of  impotency  from  the  age  of 
the  earl ;  the  age  might  make  it  more  or  less  probable,  but  there 
was  no  evidence  to  show  that  he  was  of  that  age  which  ren* 
dered  it  impossible  that  he  should  be  the  father  of  the  child. 
There  was  no  natural  impediment  proved;  there  was  the 
absence  of  all  evidence  of  the  parties  living  tc^ether  otherwise 
than  as  husband  and  wife  ordinarily  live  together.  But  then 
the  question  was,  whether  the  husband  and  wife  had  sexual 
intercourse,  so  as  to  make  it  possible  for  the  husband  to  be 
the  father  of  the  child.  The  circumstances  of  the  conduct 
and  history  of  the  transaction,  the  facts  which  attended 
the  birth  of  the  child,  the  mode  in  which  the  child  was  recog- 
nized by  the  one  party,  and  never  brought  to  the  knowledge 
of  the  other;  the  conduct  of  those  who  alone  could  have 
knowledge  of  the  fact,  whether  the  husband  was  the 
farther  of  the  child  or  not,  were  all  *  considered  so  *251 
strong,  as  in  that  case  to  repel  the  legal  presumption 
of  the  child  bom  in  wedlock  of  the  wife  being  the  child  of 
the  husband.  I  think  when  your  Lordships  come  to  consider 
the  facts  of  this  case,  you  will  not  hesitate  to  say,  that  that 
was  the  legitimate  inference  to  be  drawn  from  the  facts  in 
the  Banbury  Peerage  Case.  There  can  be  no  question  what- 
ever of  the  inference  to  be  drawn  from  the  facts  in  this  case. 
The  opinions  of  the  Judges,  if  they  did  not  apply  directly 
to  the  facts  of  this  case,  would  of  course  be  of  infinite 
value  as  the  unanimous  opinions  of  the  Judges  of  England  ; 
undoubtedly  they  derive  much  greater  weight  as  being  sub- 
mitted to  tliis  House,  and  so  fitted  in  with  the  facts  of  the 
case  as  to  be  adopted  by  the  House  and  made  the  ground  of 
its  decision.  The  Judges  in  the  answer  to  the  first  question, 
aay,  —  I  give  this  as  the  result  of  the  opinion  they  delivered, 
—  First,  that  when  husband  and  wife  having  opportunities 
of  access,  the  presumption  of  legitimacy  may  be  rebutted  by 
circumstances  inducing  a  contrary  presumption.     Secondly, 
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that  non-access,  or  non-generating  access,  may  be  proved  by 
means  of  such  legal  evidence  as  is  admissible  in  every  other 
case  in  which  it  is  necessary  to  prove  a  physical  fact. 
Thirdly,  that  after  proof  of  sexual  intercourse  evidence  will 
not  be  admitted  except  to  disprove  the  fact.  Fourthly,  that 
sexual  intercourse  is  presumed,  unless  met  by  such  evidence 
as  satisfies  those  who  are  to  decide  that  it  did  not  take 
place.  Then  in  terms  they  state,  that  by  access  they  meai) 
sexual  intercourse,  and  not  such  intercourse  as  is  understood 
by  being  in  the  same  place  or  in  the  same  house.  Now,  my 
Lords,  all  these  answers  assume,  that  if  sexual  intercourse  be 
proved  at  the  proper  time,  the  legitimacy  of  the  child  cannot 
be  questioned,  and  that  the  fact  of  sexual  intercourse 

*  252  may  be  tried  like  any  other  fact.     •  They  do  not  assume 

that  opportunities  of  sexual  intercourse  are  conclusive 
evidence  that  it  did  take  place. 

My  Lords,  I  consider  the  Banbury  Peerage  Case  as  estab- 
lishing a  principle,  not  only  from  the  opinions  of  the  Judges, 
but  from  the  points  actually  decided,  distinctly  negativing 
the  presumption  argued  for  at  the  bar,  —  namely,  that  where 
the  evidence  proves  that  the  husband  and  wife  had  opportu- 
nities of  access,  from  being  shown  to  have  been  in  the  same 
house  or  place,  no  evidence  from  the  conduct  of  the  parties, 
that  is,  no  circumstantial  evidence,  can  be  received  to  repel 
the  presumption  of  sexual  intercourse,  and  therefore  of  the 
legitimacy  of  the  child,  —  because,  first,  in  that  case,  there 
was  no  evidence  of  any  separation  or  quarrel  between  Lord 
and  Lady  Banbury,  and  the  presumption  of  their  living 
together  as  man  and  wife,  and  of  a  sexual  intercourse  there- 
fore arose,  but  yet  was  capable  of  being  repeUed  by  circum- 
stantial evidence;  secondly,  because,  independently  of  the 
witnesses  whose  testimony  was  discredited,  there  was  evi- 
dence direct  of  their  being  on  terras  at  least  of  friendship,  from 
the  acts  to  which  they  were  both  parties,  and  from  the  fines, 
when  they  appeared  together  in  public.  It  must,  therefore, 
have  been  assumed,  that  Lord  and  Lady  Banbury  were  living 
together  as  much  as  if  the  direct  evidence  of  their  being  in 
the  same  house  was  credited.  But  the  presumption  of  sexual 
intercourse  thence  arising,  was  rebutted  by  the  conduct  of 
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the  parties  and  other  circumstantial  evidence.  It  does  not 
appear  to  me  that  there  is  any  difficulty  in  extracting  the 
rule  of  law,  either  from  the  decision  of  the  case  or  from 
the  opinions  of  the  Judges ;  and  the  rule  of  law  so  to  be 
extracted  appears  to  me  to  be  utterly  inconsistent  with  the 
position  upon  which  in  point  of  law  the  case  of  this  appellant 
is  rested. 

.  *  But  it  has  been  supposed,  that  subsequent  cases  *  253 
have  not  proceeded  upon  the  rule  so  to  be  extracted 
from  the  Banbury  Peerage  Oase^  and  Head  v.  Head  (^a\is 
cited  for  that  pufpose.  Now  the  facts  of  that  case  do  not 
bear  upon  the  question,  because  there  were  no  facts  to  rebut 
the  presumption  of  legitimacy  arising  from  the  interviews 
and  opportunities  of  sexual  intercourse  proved  to  have 
existed.  But  Sir  John  Leach,  in  terms,  recognizes  the  doc- 
trine of  the  Banbury  Peerage  Case^  and  says,  that  where  the 
husband  and  wife  are  proved  to  have  been  together,  sexual 
intercourse  will  be  presumed,  unless  disproved  by  evidence 
of  circumstances  affording  irresistible  presumption  that  it 
could  not  have  taken  place ;  not  direct  proof  negativing  the 
fact,  but  evidence  of  circumstances  affording  a  presumption 
i^ainst  it,  by  which  must  be  understood  moral  conviction 
that  it  bad  not  taken  place. 

In  Lord  Eldon's  observations  upon  the  Banbury  Peerage 
Case^  in  the  case  of  Head  v.  Heady  he  correctly  states  the 
opinions  of  the  Judges  upon  the  point  in  question,  and 
expresses  no  disapprobation  of  them  ;  but  he  certainly  seems 
to  have  supposed  that  the  decision  did  not  turn  upon  that 
point.  He  evidently,  however,  on  that  occasion,  had  not 
leferred  to  the  case  which  had  been  decided  ten  years 
before. 

My  Lords,  in  the  Q-ardner  Peerage  Oase^  in  1824,  there 
were  two  points  upon  which  the  illegitimacy  might  have 
been  established.  First,  on  the  medical  evidence,  that  the 
tune  of  imputed  gestation  was  so  long  as  to  render  it  impos- 
sible for  the  husband  to  have  been  the  father  of  the  child ; 
but  in  order  to  decide  upon  this  ground  it  was  necessary, 
first,  to  come  to  a  conclusion  in  favour  of  that  proposition 

(a)  1  Sim.  &  Stu.  150  ;  Turn.  &  R.  138. 
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against  the  very  strong  medical  testimony  on  the  ol^er 

*  254    *  side.     The  second  point  was,  that  though  there  might 

he  a  possibility  of  the  husband  being  the  father,  upon 
the  question  of  time,  there  was  sufficient  circumstantial  eyi- 
denoe,  of  which  the  length  of  time  no  doubt  formed  a  part, 
to  lead  to  the  conclusion  that  he  was  not,  and  it  is  clear  that 
the  House  decided  on  the  latter  ground;  for  Lord  Eldon 
declined  entering  into  the  discussion  oi  the  tUtimum  tempus^ 
by  which  consideration  alone  the  physical  impossibility  could 
be  proved,  and  proceeded  upon  all  the  evidence  together, 
which  satisfied  his  mind  that  the  child  was  not  the  child  of 
the  husband. 

In  Buty  V.  PhilpoU^  (a)  there  was  no  evidence  to  rebul  the 
legal  presumption  of  legitimacy  except  the  adultery  of  the 
wife ;  but  Sir  John  Leach  recognized  the  rule  that  the  pre- 
sumption of  sexual  intercourse,  arising  from  access  afford- 
ing opportunities,  might, be  rebutted,  which  is  precisely  that 
which  is  controverted  by  the  appellant.  Sir  John  Leach 
acted  on  the  same  principle,  in  Clarke  v.  Maynard,  (i)  in 
1822,  access,  in  his  judgment,  in  that  case,  being  to  be  con- 
sidered as  meaning  sexual  intercourse. 

Such  are  the  whole  of  the  decided  cases  which  have 
occurred  in  this  country  upon  this  point,  since  the  Banhury 
Peerage  Case.  It  is  not,  I  think,  material  to  inquire  into  the 
form  in  which  the  rule  of  law  has  been  laid  down  at  Nisi 
Prius,  particularly  in  cases  in  which  such  form  has  been  so 
often  objected  to  as  to  have  been  the  ground  of  a  new  trial 
being  directed,  because,  as  I  do  not  find  any  instance  in  which 
any  Judge  has  intended  to  lay  down  a  rule  different  from 
that  which  is  to  be  extracted  from  the  Banbury  Peerage  Case^ 
any  deviation  from  the  correct  expression  of  that  rule 

*  265    which  may  have  occurred  in  directing  *  the  jury,  must 

be  attributed  to  the  circumstances  attending  a  trial 
where  the  Judge  probably  had  not  the  means  of  refreshing 
his  memory  as  to  the  precise  definition  of  the  rule. 

I  have  before  said  that  I  have  no  intention  of  going  through 
the  cases  which  preceded  the  Banbury  Peerage  Caee^  but  I 

(a)  2  My.  &  E.  849.  (b)  6  Madd.  &  Geld.  364. 
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cannot  bat  observe  that  the  case  of  the  King  y.  Luffe  (a)  is 
not,  in  my  opinion,  to  be  consideTed  as  so  opposed  to  the 
principle  of  the  Banfmry  Peerage  Ca%e  as  has  been  supposed. 
If  Lwd  Ellenbobough's  judgment  in  that  case  were  subject 
to  such  a  construction,  it  would  weigh  but  little  against  the 
more  maturely  considered  opinion  of  the  same  learned  Judge 
at  a  period  long*  subsequent.  But  it  is  to  be  recollected,  that 
the  King  v.  I^ffe  was  a  case  of  actual  proved  impossibility ; 
and  in  this,  as  in  all  other  cases,  the  language  of  the  Judges 
must  be  construed  with  reference  to  the  subject-matter  before  . 
the  Court ;  and  in  that  case,  Mr.  Justice  Le  Blanc  refers  to 
Q-oadright  y .  Said^  (V)  as  establishing  that  there  was  no  neces- 
sity to  proye  the  impossibility  of  access  if  the  other  circum- 
stances of  the  case  went  strongly  to  rebut  the  presumption  of 
access. 

If,  then,  your  Lordships  are  at  liberty  to  examine  the  facts 
of  the  case,  and  upon  a  careful  consideration  of  all  the  evi- 
dence, to  ask  yourselyes  whether  there  is  satisfactory  proof 
that  the  child  bom  of  Mrs.  Morris  in  January,  1798,  was  not 
the  child  of  her  husband,  I  cannot  think  that  your  Lordships 
will  have  any  difficulty  in  coming  to  that  conclusion.  The 
husband  and  wife  had  been  living  in  different  places,  under 
articles  of  separation,  ever  since  the  year  1788.  They  had 
one  child,  a  daughter.  The  wife  lived  in  undisputed  adul- 
tery with  a  person  of  the  name  of  Austin.  Early  in 
January,  1798,  she  was  *  delivered  of  a  child,  whose  •  256 
birth  was  anxiously  concealed,  and  it  was  taken  the 
veiy  night  of  its  birth  thirty  miles  to  the  father  of  this  Aus- 
tin, where  it  was  reared.  It  was  baptized  as  a  base-bom 
child.  It  was  recognized  by  Austin  as  his  child  up  to  the 
tune  of  his  death,  and  when  he  died  he  left  his  property  to 
the  child,  to  the  exclusion  of  his  parents,  who  were  in  yery 
distressed  circumstances.  Mrs.  Morris,  who  always  treated 
this  child  as  her  offspring,  when  charged  by  the  husband  with 
having  had  a  child,  positively  denied  the  fact.  That  the  hus- 
band was  in  absolute  ignorance  of  the  birth  of  the  child  till 
long  afterwards  is  not  in  doubt,  and  when  he  did  know  or 

(a)  8  East,  193.  (6)  4  T.  B.  356. 
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suspect  it  he  repudiated  the  child  as  his,  which  is  proved  by 
his  leaving  his  property  to  others  at  the  time  he  had  quar- 
relled with  his  daughter.  These,  then,  are  the  unequivocal 
acts  of  the  only  three  persons  who  could  have  what  may  be 
called  knowledge  of  who. was  the  father  of  the  child,  all  con- 
curring in  this,  that  he  was  not  the  child  of  Mr.  Morris.  Can 
the  conduct  of  any  of  the  three  be  reconciled  with  the  sup- 
position that  it  was  his  child,  or  could  possibly  be  his  ? 

If  Mrs.  Morris  had  had  connexion  with  her  husband,  so 
that  he  might  be  the  father  of  the  child,  why  should  she  have 
concealed  the  birth  ?  Why  deprive  the  child  of  its  birth- 
right, and  incur  the  risk  of  being  detected  in  having  given 
birth  to  an  illegitimate  child  ?  If  Mr.  Morris  had  had  con- 
nexion with  his  wife,  so  that  he  might  have  been  the  father 
of  the  child,  why  should  he  reproach  his  wife  with  having 
had  a  child  ?  And  why  repudiate  a  child  of  which  he  must 
have  supposed  himself  to  be  the  father  ?  And  why,  if  there 
had  been  any  pretence  for  throwing  the  burden  of  the  child 
upon  Mr.  Morris,  did  Austin  take  upon  himself  that 

*  267    charge,  and  throughout  his  life  *  recognize  the  child  as 

his  own,  and  leaVe  it  all  his  property  at  his  death  ? 
No  evidence  that  could  be  given  could  shake  the  moral  cer- 
tainty arising  firom  the  acts  of  these  three  persons  ;  but  what 
are  the  facts  given  in  evidence  to  repel  the  presumption  aris- 
ing from  these  acts,  or  rather,  perhaps,  to  support  the  pre- 
sumption of  law  in  favour  of  the  legitimacy  of  the  issue  of  a 
married  woman  ?  First,  it  was  attempted  to  be  shown  that 
the  husband  and  wife  had  slept  together  about  the  time  at 
which  the  child  must  have  been  begotten.  This,  at  the  first 
trial,  was  attempted  to  be  proved  by  Mary  Evans,  who  fixed 
the  visit  to  Mrs.  Lloyd's  in  17.92,  and  by  John  Williams,  the 
coachman ;  but  they  so  contradicted  each  other  as  to  deprive 
both  of  all  credit.  The  same  witnesses  were  produced  at  the 
second  trial ;  but  Mary  Evans,  though  proved  to  have  been 
in  Court,  was  not  examined  on  the  third  trial.  Again,  at  the 
second  trial,  Ann  Arthur  was  examined,  to  prove  that  Mr. 
and  Mrs.  Morris  passed  a  night  together  at  John  Monis's  in 
1792 ;  and  Elizabeth  Wellings  was  examined,  to  prove  that 
Mr.  Morris  passed  a  night  at  Mrs.  Morris's,  at  Llanfair,  about 
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Christmas,  1792 ;  but  neither  of  these  witnesses,  though 
proved  to  have  been  in  Court,  were  examined  at  the  last 
trial.  The  only  other  attempt  to  prove  that  Mr.  and  Mrs. 
Morris  slept  together  about  that  time  was  by  Mrs.  Lloyd,  but 
she  only  sajrs  that  she  knew  nothing  to  the  contrary  of  their 
having  slept  together,  and  she  gives  no  date  to  the  visit. 
John  WilUams,  indeed,  gave  the  date,  the  date  of  1792,  but 
he  is  contradicted  by  Mrs.  Lloyd,  as  to  the  manner  of  their 
coming,  and  by  Mary  Evans  ;  and  Margaret  Jones,  who  was 
Mrs.  Lloyd's  servant  till  1796,  says  she  never  saw  Mr.  Mor- 
ris; and  Mary  Jones,  who  was  housemaid  for  eight  years 
from  1796,  says  that  Mr.  and  Mrs.  Morris  came  over 
*to  Mrs.  Lloyd's,  but  slept  in  separate  rooms.  It  *258 
must  be  supposed  that  this  was  the  visit  of  which 
Mrs.  Lloyd  speaks ;  that  is  the  only  way  in  which  the  testi- 
mony of  the  witnesses  can  be  reconciled. 

The  attempt  and  the  failure  of  the  attempt  to  prove  that 
Mr.  and  Mrs.  Morris  slept  together,  leaves  on  the  mind  an 
impression  very  different  from  what  would  have  been  the 
effect  of  a  mere  absence  of  all  evidence  upon  that  subject. 
But  then  evidence  is  brought  to  prove,  that  Mr.  and  Mrs. 
Morris  were  frequently  in  company  together  at  Llanfair  in 
the  year  1792 ;  some  witnesses  speaking  to  their  being  to- 
gether in  the  house,  and  others  in  the  fields  and  road ;  and 
the  question,  if  the  witnesses  are  believed,  is,  whether  sexual 
intercourse  is  to  be  presumed  to  have  taken  place  from  the 
opportunities  which  such  meetings  afforded. 

It  appears  to  me  that,  independently  of  the  presumption 
arising  from  the  conduct  of  the  parties,  the  evidence  of  these 
witnesses  of  itself  disproves  the  proposition  it  is  adduced  to 
prove.  To  have  been  the  father  of  the  child,  Mr.  Morris 
must  have  had  sexual  intercourse  with  Mrs.  Morris  about  the 
end  of  March,  1792.  The  witnesses  speak  of  their  being 
seen  together  in  the  spring  and  in  the  autumn,  and  till 
near  Christmas,  1792,  particularly  Evan  Evans  and  Elizabeth 
Wellings.  If  this  intercourse  took  place  in  March  or  April, 
it  must  be  supposed  to  have  been  repeated  at  those  subse- 
quent meetings ;  but  it  is  clear  that  Mr.  Morris  had  not  till 
long  afterwards  any  suspicion  of  Mrs.  Morris  having  been 
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pregnant ;  so  that  upon  the  supposition  of  the  appellant,  Mr. 
Morris  must  not  only  not  have  seen  the  outward  symptoms  of 
pregpancy,  which  are  proved  to  have  been  visible  to  every  one 
else,  but  he  must  have  been  in  the  habit  of  sexual  inter- 
course with  tiis  wife  without  discovering  it.  This, 
•259  *to  my  mind,  proves  that  but  little  credit  is  to  be 
given  to  the  evidence  of  these  witnesses,  and  that  it 
is  absolutely  certain  that  if  these  interviews  did  take  place, 
they  did  not  lead  to  sexual  intercourse. 

My  Lords,  I  think  it  quite  unnecessary  to  go  into  any  further 
detail  of  the  evidence.  The  result  is,  I  tiiink,  stated  by  the 
noble  and  learned  Judge  in  the  Court  below  (a)  very  dis^ 
tinctly,  and  certainly  not  too  unfavourably  to  the  case  of  ihe 
appellant.  I  have  no  doubt  that  your  Lordships  are  entitled 
to  look  into  all  the  circumstances  of  the  case,  in  order  to 
satisfy  your  minds  whether  sexual  intercourse  did  take  place 
between  Mr.  and  Mrs<  Morris,  at  such,  time  as  might  make  it 
possible  for  him  to  have  been  the  father  of  the  child ;  and  I 
think  it  equally  free  from  doubt,  that  the  fair  and  irresistible 
result  of  such  inquiries  is  the  conviction  that  no  such  inter- 
course did  take  place,  and  that  the  child  was  not  his.  The 
appeal  must,  therefore,  be  dismissed ;  but  after  the  various 
conflicting  verdicts  which  have  been  given  upon  this  case,  I 
think  it  should  be  dismissed  without  costs. 

Lord  Lyndhuhst.  —  My  Lords,  I  attended  very  closely  to 
the  arguments  of  the  learned  counsel  at  the  bar  upon  this 
appeal ;  but  I  confess  that  those  arguments  did  not  lead  me 
in  any  degree  to  alter  the  opinion  I  had  formed  upon  the 
subject,  when  it  was  under  my  consideration  in  the  Court  of 
Chancery.  As  the  judgment  which  I  then  pronounced  has 
more  than  once  been  read  at  your  Lordships'  bar  by  the 
counsel  for  the  appellant,  I  feel  that  I  should  not  be  justified 
in  entering  into  the  detaUs  of  this  question,  particularly  after 
the  very  full  and  able  exposition  of  it  which  has  been 

*  260    made  by  my  noble  and  learned  friend  *  on  the  wool- 

sack.   I  am  desirous,  however,  of  saying  one  or  two 

(a)  Lord  Lyndhubst. 
[218] 


XOBBIS  if.  DJLT1B8*  *  260 

words,  or  rather  of  making  one  or  two  obeerrations,  both  as 
it  respects  the  law,  and  as  it  regards  the  facts  of  the  case. 

The  law  was  laid  down  by  the  learned  Judges  in  the  Ban^ 
bury  Peerage  Ca^e  in  these  terms :  "  That  in  every  casfe  where 
a  child  is  bom  in  lawful  wedlock,  the  husband  not  being 
separated  from  his  wife  by  sentence  of  divorce,  sexual  inter^ 
course  is  presumed  to  have  taken  place  between  the  husband 
and  wife,  until  that  presumption  is  encountered  by  sucl/evi- 
dence  as  proves,  to  the  satisfaction  of  those  who  are  to  decide 
the  question,  that  such  sexual  intercourse  did  not  take  place 
at  any  time,  when,  by  such  intercourse,  the  husband  could, 
according  to  the  law  of  nature,  be  the  father  of  such  child."  (a) 
That  was  the  proposition  laid  down  by  the  learned  Judges 
unanimously,  in  their  answer  to  one  of  the  questions  put  to 
them  by  your  Lordships'  House  ;  and  the  proposition  so  stated 
by  the  learned  Judges  was  afterwards  enforced  with  great 
power  by  my  Lord  Redbsdale,  my.Lord  Ellenborotjgh,  and 
my  Lord  Eldon,  as  Chancellor  of  this  kingdom,^ — three  noble 
lords,  of  whom  I  may  say,  no  more  learned  and  distinguished 
individuals  ever  adorned  the  tribunals  of  this  country.  Lord 
ELtDON,  in  particular,  stated,  in  the  course  of  his  able  argu- 
ment, the  proposition  of  law  in  these  terms :  (6)  "  He  decided 
(speaking  of  Lord  Hale,  in  Haepell  v.  Colline)  that  the  issue 
for  the  jury  was,  as  to  the  fact  of  access,  or,  as  I  understand 
him  to  mean,  sexual  intercourse.  For  the  access  in  question 
is  of  a  peculiar  nature,  not  being  access  in  the  ordinary  accept 
tation  of  the  word,  but  access  between  a  husband  and 
wife  viewed 'with  reference  to  its  result,  namely,  *  the  •  261 
procreation  of  the  children.  It  is  true,  that  the  proof 
of  access  of  another  sort  is  a  groimd  for  inferring  sexual  inter- 
course, but  the  inference,"  he  says,  "  is  only  a  highly  probable 
and  strong  one.  A  jury  (and  your  Lordships  here  perform 
tiie  functions  of  a  jury)  ought  to  be  told,  that  where  the 
husband  and  wife  have  had  the  opportunity  of  sexual  inter- 
course, a  very  strong  presumption  arises  that  it  must  have 
taken  place,  and  that  the  child  in  question  is  its  fruit,  and 
your  Lordships  ought  also  to  be  told,  that  this  is  but  a  very 

(a)  Vide  ante^  p.  230,  4th  answer. 
^  (b)  Sir  H.  Nicolas's  Treat.  521. 
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strong  presumption,  and  no  more ;  that  a  strong  presumption 
may  be  rebutted  by  evidence,  and  that  it  is  the  duty  of  a  jury 
and  your  Lordships  to  weigh  the  evidence  against  the  pre- 
sumption, and  to  decide  according  as,  in  the  exercise  of  free 
and  honest  judgment,  either  may  appear  to  preponderate,  (a) 
It  is  necessary,  however,  to  consider  what  evidence  is  admis- 
sible to  rebut  this  presumption.  This  is  a  question  of  some 
nicety,  and  deserving  of  the  utmost  attention  your  Lordships 
can  give  to  it."  He  then  proceeds  with  his  argument  and 
says,  "  Evidence  of  the  conduct  of  the  supposed  parents  of 
the  child  appears  to  me  to  be  admissible  evidence  upon  this 
question."  This  is  the  manner,  then,  in  which  the  law  was 
stated,  not  only  by  the  learned  Judges  who  were  summoned 
to  attend  your  Lordships'  House,  but  in  which  that  law  was 
also  stated  and  enforced  by  the  noble  and  learned  lords  to 
whom  I  have  referred. 

Undoubtedly,  my  Lords,  the  learned  counsel  at  the  bar 

were  entitled  to  do  that  which  they  did  do,  and  with  great 

ability,  namely,  endeavouring  to  impugn  those  propositions 

and  those  doctrines ;  but  I  doubt  very  much  whether  your 

Lordships  will  think,  unless  some  cases  in  opposition 

*  262    to  the  opinion  so  expressed  *  could  have  been  cited, 

that  any  observations  of  that  kind  would  be  attended 
with  much  effect. 

My  Lords,  I  stated  upon  the  former  occasions,  and  I  still 
entertain  that  opinion,  that  the  learned  Judges  laid  down  no 
new  principle  of  law  in  the  Banbury  Peerage  Ca^e.  The 
moment  the  Courts  of  justice  decided  against  the  absurd  doc- 
trine of  intra  quatuor  maria^  it  appeared  to  follow  as  almost 
a  necessary  consequence,  that  no  other  rule  could  be  estab- 
lished than  that  which  is  stated  by  the  learned  Judges  in  the 
case  to  which  I  have  referred ;  and,  my  Lords,  in  the  case  of 
Pendril  v.  Pendril^ — I  refer  to  the  judgment  of  the  Court  as 
reported  in  a  note  in  Mr.  Justice  Buller's  Nisi  Prius,  (i)  — 
and  in  the  case  of  Q-oodright  v.  Savl^  and  in  the  other  cases 
that  were  referred  to  by  the  noble  lords  in  the  course  of  the 

(a)  See  the  note  on  this  passage,  Sir  H.  Nicolas,  522. 
(6)  Bull.  N.  P.  113. 
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argument,  it  appears  to  me  that  the  principle  laid  down  by 
the  learned  Judges  is  clearly  and  distinctly  involved. 

My  Lords,  it  was  suggested  at  the  bar,  but  I  think  not 
stated  with  much  confidence,  that  the  opinion  of  the  learned 
Judges  in  the  Banbury  Peerage  Case  had  been  overruled  by 
subsequent  decisions,  or,  at  least,  was  at  variance  with  sub- 
sequent decilions.  I  have  looked  through  the  different  cases 
to  which  my  noble  and  learned  friend  has  adverted,  and  I 
find,  looking  at  them  minutely  and  attentively,  that  not  one 
of  them  in  the  slightest  degree  breaks  in  upon  the  principle 
80  laid  down.  I  agree  in  that  which  is  stated  by  my  noble 
and  learned  friend,  that  particular  expressions  may  be  picked 
out  from  the  opinions  delivered  by  the  Judges  on  different 
occasions,  which  expressions,  taken  without  reference  to  the 
facts  of  the  case  to  which  they  were  intended  to  apply,  may 
be  made  the  foundation  of  plausible  arguments  for  the 
purpose  *  of  impeaching  the  authority  of  the  decision  *  263 
in  the  Banbury  Case  ;  but  they  do  not  go  at  all  further 
than  that  which  I  have  suggested,  and  it  is  remarkable  —  and 
in  that  also  I  concur  with  the  noble  and  learned  lord  on  the 
woolsack  —  that  in  no  one  of  the  various  cases  to  which  refer- 
ence has  been  made  (I  refer  to  the  subsequent  decisions)  has 
the  principle  laid  down  by  the  learned  Judges  in  the  Banbury 
Case  ever  been  called  in  question. 

Reference  has  been  made  to  what  was  stated  by  Lord 
Eldon  in  the  case  of  Head  v.  Sead.  Lord  Eldon  upon  that 
occasion  stated,  and  stated  very  correctly,  that  the  opinions 
of  the  learned  Judges,  in  answer  to  the  questions  put  to  them 
by  your  Lordships,  do  not  amount  to  the  authority  of  a  judi- 
cial decision.  Undoubtedly  they  do  not.  It  is  not  a  judicial 
decision,  —  it  is  an  opinion  given  upon  a  hypothetical  state- 
ment of  facts,  not  upon  the  case  precisely  as  it  is  in  argument 
before  your  Lordships  ;  but  then  that  noble  and  learned  lord 
adds,  and  adds  with  great  propriety,  that  an  ^'opinion  so 
expressed,  and  unanimously  expressed,  by  all  the  learned 
Judges  of  England,  must  possess  very  great  weight,  and  is 
entitled  to  the  greatest  consideration,  although  stiictly  and 
technically  it  cannot  be  considered  as  a  judicial  decision." 
That  was  what  was  stated  by  the  noble  and  learned  lord  in 
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the  case  of  Head  v.  Head;  he  does  not  appear  for  a  moment 
to  entertain  a  doubt  that  the  evidence  of  circumstances  and 
the  conduct  of  the  parties  might  be  made  use  of,  for  the  pur- 
pose of  rebutting  and  repelling  the  presumption.  He  does 
not,  at  least,  state  that  it  may  not  be  made  use  of.  Had  he 
so  stated,  such  statement  would  have  been  contrary  to  and 
directly  at  variance  with  that  very  opinion  which  I  have  just 
read,  expressed  by  him  in  the  course  of  the  argument 

*  264    *  in  the  Banbury  Peerage  Case.     But  that  the  noble 

and  learned  lord  did  not  so  mean,  is  quite  obvious 
from  what  took  place  in  the  following  year,  in  the  case  which 
has  been  referred  to  by  my  noble  and  learned  friend,  the  case 
of  the  Gardner  Peerage.  In  that  case,  a  considerable  body 
of  evidence  of  medical  men  was  offered  for  the  purpose  of 
showing  that  it  was  impossible,  according  to  the  course  of 
nature,  that  Captain  Gardner  could  have  been  the  father 
of  the  child,  on  account  of  the  interval  which  had  elapsed 
between  his  leaving  England  and  the  birth  of  that  child. 
There  was  also  much  evidence  with  respect  to  the  conduct 
of  the  parties.  What  was  the  course  pursued  by  the  noble 
and  learned  Judge  when  he  came  down  to  move  the  judg- 
ment in  your  Lordships'  House  ?  He  rejected  the  whole  of 
the  medical  evidence.  He  said  he  could  form  no  satisfactory 
conclusion  with  respect  to  it,  and  he  decided  the  case,  and 
recommended  to  your  Lordships  to  decide  it,  solely  upon  the 
conduct  of  the  parties.  He  expressed  himself,  my  Lords,  in 
these  terms :  "  Without  entering  into  a  discussion  as  to  the 
vltimvm  tempvs  pariendi^  he  was  perfectly  satisfied  upon  the 
whole  evidence  that  the  case  had  been  made  out.  It  might, 
no  doubt,"  he  said,  ^^  be  expedient,  ex  abundante  cawtela^  to 
dwell  upon^  the  circumstance  of  protracted  gestation,  but 
there  was  enough  without  it.  The  birth  of  the  child  was 
sedulously  concealed  from  the  husband.  He  was  called  by 
the  name  of  the  adulterer,  who  reared  him,  educated  him, 
and  finally  provided*  for  him  "  (these  are  facts  which  exist 
in  this  case),  ^'  having,  moreover,  married  Mrs.  Gardner  the 
instant  the  divorce  was  obtained.    Surely,  if  the  Banbury  Oa$e 

be  law,  there  is  enough  to  bastardize  the  child  with* 

*  265    out  resorting  to  the  other  evidence,  which  forms  *so 
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laige  a  portion  of  this  case;  and,  after  ^11,  what  does  it 
amount  to  ?  "  It  is  quite  clear,  therefore,  that  that  case  was 
decided  upon  the  advice  of  that  noble  lord,  merely  with  refer- 
ence to  the  conduct  of  the  parties,  and  therefore  that  case, 
having  been  decided  the  year  after  the  case  of  Sead  v.  Sead^ 
shows  that  he  never  meant  tp  express  a  doubt  that  evidence 
of  circumstances  and  of  the  conduct  of  the  parties  might 
be  made  use  of,  for  the  purpose  of  repelling  the  inference 
of  law  arising  from  the  relation  of  husband  and  wife. 

My  Lords,  this,  then,  is  the  view  I  have     preeomptiaii  of 
always  taken  of  the  law  connected  with  this  peued  or  sbakcoi 

.  .  T    t     J*  "y  mere  probabll- 

subject;    at  the  same  time,  as    I  before  ex*  ity. 
pressed,  and  I  now  feel,  that  presumption  of  law  is  not 
lightly  to  be  repelled.     It  is  not  to  be  broken  in  upon,  or 
shaken  by  a  mere  balance  of  probability ;  the  evidence  for 
the  purpose  of  repelling  it  must  be  strong,  distinct,  satisfao- 
toiy,  and  conclusive.     The  question  is,  therefore,  whether 
the  facts  of  this  case  are  sufficient  to  repel  that  presumption. 
My  Lords,  I  have  no  intention  of  repeating  the  observations, 
which,  in  the  Court  below,  I  made  upon  the  evidence  as 
applicable  to  this  case ;   they  have  been  gone  through  in 
detail  with  great  accuracy  by  my  noble  and  learned  friend ; 
but  I  think  I  may  venture  to  say,  that  all  the  circumstances 
which  occurred  in  the  Banbury  Peerage  Case^  and  upon  which 
reliance  was  placed,  all  the  principal  circumstances  exist  in 
this  case,  and  with  more  distinctness  and  precision  than  the 
case  of  the  Banbury  Peerage.     In  the  case  of  the  Banbury 
Peerage,  the  adultery  was  questioned  by  the  learned  counsel. 
It  was  established  merely  by  argument  and  inference.     In 
this  case,  the  adultery  was  distinctly  and  clearly  proved,  and 
was  admitted  by  the  counsel  at  the  bar.    It  could  not, 
indeed,  be  denied.    The  next  point,  and  *  the  great    *  266 
and  material  point  in  cases  of  this  kind,  was  the  con- 
cealment of  the  birth  of  the  child.    In  the  Banbury  Peerage 
Case^  that  was  open  precisely  to  the  same  observation  I  have 
made  as  to  the  other  point :  it  was  not  distinctly  and  clearly 
proved  as  a  matter  of  fact,  but  was  collected  by  arguments 
and  by  inference.    In  the  present  case  it  was  proved  with 
the  utmost  precision  and  distinctness,  and,  like  the  other 
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point,  so  overwhelming  was  the  evidence,  that  it  was  admit- 
ted by  the  counsel  at  the  bar  in  the  course  of  their  argument 
as  a  fact  distinctly  established. 

The  third  material  point  in  cases  of  this  kind,  namely,  the 
acknowledgment  of  the  child  by  the  adulterer,  was  also  con- 
tested in  the  Banbury  Peerage  Case.  Here  it  was  proved  by 
an  abundance  of  evidence,  which  rendered  it  impossible  to 
doubt  it ;  and  that  point  also  was  admitted  by  the  learned 
counsel  at  the  bar.  These  three  material  and  essential  points, 
which  were  the  great  points  on  which  the  Banbury  Peerage 
Case  turned,  all  exist  in  this  case,  and  are  established  by 
irresistible  evidence. 

Then  again,  with  respect  to  the  disposition  of  the  property, 
an  argument  was  drawn,  and  fairly  and  properly  drawn,  in 
the  Banbury  Peerage  Case^  from  the  circumstance  of  Lord 
Banbury  alienating  his  property  and  taking  no  notice  of  his 
supposed  child.  That  fact  exists  in  this  case  in  a  manner 
quite  clear,  and,  if  I  may  so  express  myself,  with  much 
emphasis,  for  what  did  the  father  do?  Having  quarrelled 
with  his  daughter  in  consequence  of  her  marriage,  one  would 
have  supposed,  under  those  circumstances,  that  if  he  found 
it  necessary  to  make  a  new  will,  and  he  found  he  had  a  son, 
he  would  have  noticed  this  son  in  the  wUl,  and  have  dis- 
posed of  the  property  in  favour  of  the  son;  but  he 

*  267    takes  no  notice  of  his  supposed  *  son,  but  gives  the 

property  to  his  nephew.  He  afterwards  is  reconciled 
to  his  daughter,  revokes  the  will,  and  gives  her  the  whole 
property,  and  describes  her  either  in  thdt  or  some  other 
instrument  as  his  only  child.  It  is  quite  clear  that  up  to 
the  day  of  his  death,  which  was  thirteen  years  after  the 
birth  of  the  chUd,  he  never  knew  of  the  birth  of  the  child. 
He  had  heard  a  rumour,  which  he  communicated  to  his  wife, 
and  she  distinctly  and  positively  contradicted  it. 

Then,  my  Lords,  with  respect  to  the  adultery.  In  the 
case  of  the  Banbury  Peerage,  the  disposition  of  Lord  Vaux's 
property  in  favour  of  Nicholas,  was  made  use  of  as  an  argu- 
ment for  the  purpose  of  showing  that  he  was  a  son  of  Lord 
Vaux,  and  not  of  Lord  Banbury.  The  same  argument  exists 
in  this  case,  and  the  same  state  of  facts.  This  young  man, 
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Mr.  Austm,  makes  his  will,  and  passes  over  his  father  and 
mother,  persons  in  a  distressed  situation  or  a  low  situation 
of  life,  to  whom  the  property  would  haye  been  of  great 
importance,  and  disposes  of  his  property  in  favour  of  this 
child,  whom  he  has  uniformly  acknowledged  as  his  own.  In 
the  Banbury  Peerage  Case^  there  was  no  register  of  baptism*; 
in  this  case,  there  is  a  register  of  baptism  produced  and 
proved,  in  which  he  is  described  as  a  base-born  child.  It 
appears  to  me,  that  every  inference  that  could  fairly  be 
drawn  from  the  £eu;ts  in  the  Banbury  Peerage  Cane  may  be 
drawn  in  this  case,  and  that  the  evidence  is  more  distinct, 
more  precise,  and  more  conclusive  in  every  part  of  this  case, 
than  it  was  in  that  celebrated  case. 

Then  the  learned  counsel  at  the  bar  draw  this  distinction 
between  the  Banbury  Peerage  Caee  and  the  present.  They 
say  that  here  the  husband  and  the  wife  are  constantly 
brought  together,  and  that  did  *  not  appear  in  the  *  268 
Banbury  Peerage  Case.  The  noble  and  learned  lord 
OB  the  woolsack  has  entered  into  that  part  of  the  case,  and 
bas  shown  that  there  is  no  foundation  for  that  observation. 
The  learned  counsel  at  the  bar  assumed  it  as  a  fiict  that  they 
were  living  together ;  it  was  stated  and  assumed  as  a  fact  in 
the  argument  of  Lord  Erskine,  and  was  never  controverted ; 
it  was  taken  throughout  as  a  fact  not  to  be  disputed.  I  am 
aware  of  an  observation  which  was  made  by  the  counsel  at 
the  bar  as  to  the  word  "  access,"  which  occurs  in  part  of 
the  argument  of  Lord  Eldon  ;  but  I  agree  with  Sir  Harris 
Nicolas,  that  that  is  inconsistent  with  the  rest  of  his  argu- 
ment, and  that  there  must  be  some  mistake  in  the  report. 
There  is  nothing  to  show  that  they  did  not  live  together ; 
and,  as  has  been  stated  by  the  noble  and  learned  lord  on 
the  woolsack,  it  must  be  taken,  as  these  parties  were  not 
separated,  and  as  there  was  no  evidence  to  show  any  variance 
OP  difference  between  them,  that  they  did  live  together ;  and 
so  it  was  admitted  during  the  whole  of  the  argument.  But, 
my  Lords,  they  are  brought  together  on  the  particular  occa- 
sions which  have  been  referred  to  by  my  noble  and  learned 
fiiend,  one  of  which  was  the  occasion  of  levying  the  fines ; 
and  in  the  different  instruments  that  are  executed,  he  de- 
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scribes  his  wife  on  one  or  two  occasions  as  his  loving  wife, 
in  terms  of  endearment,  and  he  disposes  of  his  estate  in  her 
favour.  All  these  circumstances  show,  not  only  that  there 
was  no  variance  or  hostility  between  them,  but  that  they 
were  on  the  best  possible  terms.  We,  therefore,  are  unable 
to  suppose  that  there  was  no  access,  that  is,  no  personal 
approach  between  them ;  for  if  we  refer  to  the  evidence  in 
the  case,  the  evidence  of  Mary  Ogden  and  the  evi- 

*  269   dence  of  Edward  Wilkinson,  there  is  no  doubt  *  they 

were  constantly  together ;  and  no  person  reading  the 
whole  of  the  case,  —  which  I  have  read,  with  the  view 
of  ascertaining  this  point,  and  seeing  what  impression  the 
facts  make  upon  my  mind,  —  nobody  can  entertain  a  doubt 
that  they  were  living  together,  and  therefore  there  is  no 
foundation  for  that  distinction  which  has  been  endeavoured 
to  be  drawn  between  this  case  and  the  case  of  the  Banbury 
Peerage.  The  conclusion  I  have  come  to  is  this,  that  upon 
all  the  evidence,  giving  my  best  attention  to  it,  it  operates 
upon  my  mind  to  produce  the  thorough,  entire,  and  absolute 
conviction,  that  this  child  was  not  the  child  of  Mr.  Morris, 
but  that  it  was  the  child  of  the  paramour  or  adulterer,  Wil- 
liam Austin. 

Decree  affirmed,  without  costs. 
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APPEALS 

FROM  THE  COURT  OF  CHANCERY  IN  IRELAND. 


LORTON   AND  Another  v.  KINGSTON  and  Others. 

1836. 

Robert  Edward,  Viscount  Lorton,  and  the  )    . 

Hon.  Robert  Kino j  ^i'i'«««««*- 

George,  Earl  of  Kingston,  and  Others    .     .    Bespondents. 

KINGSTON  V.  LORTON  and  Others. 

George,  Earl  of  Kingston Appellant. 

Robert  Edward,  Viscount  Lobton,  and  the  ) 
Hon.  Robert  Kino j  ^^'P^ndenU. 

Construction  of  Deeds. 

Sir  H.  E.,  being,  in  1722,  in  possession  of  estates  A.  and  B.,  by  virtne 
of  a  limitation,  in  a  deed  dated  1689,  to  him  for  ninety-nine  years, 
remainder  to  his  first  and  other  sons,  in  tail  male,  in  strict  settlement ; 
with  similar  limitations  to  his  brother  R.  K.  and  his  issue,  re- 
mainder to  his  sisters  in  *  tail ,  —  by  an  indenture  of  settlement,  *  270 
covenanted  with  R.  K.,  the  sisters,  and  also  the  trustee  to  pre- 
serve, &c.,  to  levy  fines  and  suffer  recoveries  (levied  and  suffered 
accordingly),  to  the  use,  as  to  estate  A.,  of  R.  K.  in  fee  ;  and  as  to 
estate  B.,  to  trustees  for  sale,  but  if  not  sold  (as  happened),  to  the  use 
of  Sir  H.  K.  for  life,  remainder  to  his  first,  &c.,  sons,  in  strict  settle- 
ment ;  to  which  last  uses  estate  A.  also  devolved  at  R.  K.'s  death  in 
1725,  by  virtue  of  an  indenture  executed  by  him  in  1724.  Sir  H.  K. 
afterwards,  claiming  to  be  seised  in  fee  of  both  estates,  devised  them 
to  his  younger  sons  E.  and  H.  In  moieties,  for  their  respective  lives, 
remainders  to  their  first,  &c.,  sons,  respectively,  in  tail  male.  After 
Sir  H.  K.'s  death  in  1739,  R.,  his  eldest  son  (afterwards  Lord  K.), 
entered  into  possession  of  both  estates,  and  suffered  recoveries.  On 
his  death  without  issue  in  1755,  E.,  his  brother  and  heir,  and  H. 
claiming  as  his  devisee,  instituted  suits  against  each  other,  which  they 
terminated  by  agreement,  confirmed  by  Act  of  Parliament,  securing 
to  H.  for  life  and  to  his  issue  both  estates,  whether  Sir  H.  K.  had 
power  to  devise  them  or  not ;  remainder  to  E.  and  his  issue  in  tail,  so 
far  only  as  Sir  H.  K.  had  power  to  devise  them. 
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JSeldf  let,  That  Sir  H.  K.  did  not  acquire  the  fee  of  the  estates,  and  had 
no  power  to  devise  them  ;  2d,  That  R.  (Lord  K.)  acquired  the  fee  and 
died  so  seised,  and  if  he  died  intestate,  £.  was  entitled  to  the  rever- 
sion in  fee,  expectant  on  the  estate  vested  in  H.  hy  the  agreement  and 
Act ;  and  Sd,  That  no  case  of  election  arose  on  Sir  H.  E.'s  will  be- 
tween E.  and  H.,  or  E.  and  his  eldest  son.^ 

Trials  of  Issues,    Admissibility  of  E^ndence. 

On  the  trial  of  an  issue,  whether  R.  (Lord  K.)  died  intestate,  the  parties 
being  at  liberty  to  read  all  the  evidence  that  was  read  in  the  cause, 
depositions  of  a  witness  in  former  suits  between  H.  and  E.,  and  E.'s 
eldest  son,  who  had  the  same  interests  in  the  question  as  the  parties  to 
the  issue,  were  read,  to  this  effect :  Deponent  was  employed  by  H.  in 
1758,  and  by  E.  in  1775,  to  inquire  of  Mrs.  R.  concerning  a  will  made 
by  R.  in  1746  (an  extant  coimterpart  was  in  evidence),  and  she  in- 
formed him  on  each  occasion,  that  being  at  R.'s  house  in  1752,  she 

I  went  into  his  dressing-room,  and  he  being  at  a  bureau  there  open 
before  him,  upon  seeing  her,  took  out  a  parchment  writing,  and  said 
it  was  a  will  he  had  formerly  made  for  particular  purposes  (then  satis- 
fied), and  he  bid  her  throw  it  in  the  fire,  for  he  had  no  further  use  for 
it,  and  did  not  intend  it  to*  stand  good,  and  she  accordingly  threw  it 
in  the  fire,  where  it  was  burned  in  presence  of  R.  and  herself  ; 

•  271     after  which  he  told  her  he  had  •  a  counterpart  in  the  hands  of 

M.  W. ,  and  he  would  take  it  from  him  and  cancel  it,  for  he  did 
not  intend  it  to  stand  good.  Witness  reduced  this  statement  to  writ- 
ing, and  after  Mrs.  R.  read  and  approved  and  signed  it,  he  sent  it  to 
H.  in  1758,  and  to  £.  in  1775.  The  jury  found  a  verdict  of  intestacy, 
saying,  that  they  had  taken  Mrs.  R.'s  declaration  into  their  considera- 
tion. 
Hdd^  reversing  an  order  for  a  new  trial,  1st.  That  the  depositions  were 
admissible,  not  to  prove  the  facts  stated  in  Mrs.  R.'s  declaration,  but 
that  it  was  known  to  E.  and  H.,  and  (by  means  of  otiier  evidence)  to 
E.'s  eldest  son,  who,  as  well  as  EL,  having  tiie  same  interests  under 
the  will  as  the  plaintiff  in  the  issue,  and  knowing,  or  having  the  means 
of  knowing,  the  facts  relating  to  the  cancellation  of  the  will,  aban- 
doned it,  as  invalid.  2d.  That,  without  these  depositions,  there  was 
sufficient  evidence,  unobjected  to  in  the  cause  (pleadings,  depositions, 
and  a  decree  in  former  suits,  an  agreement  and  Act  of  Parliament, 
and  other  acts  of  parties  having  the  same  interests  as  plaintiff,  incon- 
sistent with  the  validity  of  the  will),  to  warrant  the  verdict,  and  to 
satisfy  the  conscience  of  the  Judge  in  equity,  —  the  only  object  of 
directing  issues.'    3d.  That  pleadings  and  depositions,  and  a  decree  in 


*  For  cases  respecting  election,  see  Dillon  v.  Parker,  1  CI.  &  Fin.  303, 
note  (1). 

•  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1124-1126.     The  object  of  an 
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a  former  suit,  thevame  will  being  in  issue,  were  admissible,  as  showing 
the  acts  of  the  parties  who  had  the  same  interests  under  the  will  as 
the  plaintiff.^  4th.  That  though  an  heir,  against  whom  a  will  is  set 
up,  is  entitled,  of  course,  to  an  issue,  a  party  setting  up  a  will  against 
him  is  not ;  and  this  being  the  case  here,  and  the  facts  to  be  tried 
being  incapable  of  living  testimony,  an  issue  ought  not  to  have  been 
dxrecied.^  5th.  That  a  Judge  in  equity  is  not  to  order  a  new  trial  of 
an  issue  on  the  groimd  of  reception  of  illegal,  or  rejection  of  legal  evi- 
dence, or  nusdirection  of  the  Judge  on  the  first  trial,  if  he  is  enabled 
to  administer  the  equities  between  the  parties  without  another  trial. 
6th.  That  as  no  injury  resulted  from  an  omission,  in  the  order  direct- 
ing the  issue,  of  a  reservation  of  just  exceptions  to  the  evidence  read 
in  the  cause,  the  omission  is  not  a  subject  for  appeal  after  the  trial.* 
7th.  And  if  after  the  deaths  of  all  witnesses  who  could  have  spoken  to 
the  will,  which,  while  they  lived,  was,  after  investigation  by  the  par- 
ties interested,  and  under  advice,  abandoned  as  invalid,  a  jury  found 
a  verdict  in  its  favour,  a  Court  of  equity  ought  not  to  act  upon  it. 

Februaiy  22,  29.    March  1,  7,  8, 10, 14,  1836. 
January  28,  1838. 

The  property,  forming  the  subject  of  the  suits  out  of 
which  these  appeals  arose  consists  of  lands  in  the 
•  county  of  Sligo,  called  Carrigeaghs,  otherwise  Alts,  *  272 
Templevanny,  Trinemore,  Trinemacmurtagh,  Trine- 
scrabagh  (which,  for  brevity,  are  herein  called  the  first  class 
of  lands),  and  Cloon  and  Burrin,  otherwise  Ballindoon  and 
Barrow  (which,  for  the  same  reason,  are  called  the  second 
class).  The  appellants  in  the  first  appeal  claim  to  be  enti- 
tled. Lord  Lorton  as  tenant  for  life,  and  his  eldest  son,  Robert 

iflsae  at  law  is  to  inform  the  conscience  of  the  Court ;  and  if  the  Court 
can  be  satisfied  that  substantial  justice  has  taken  place,  the  verdict  will 
not  be  disturbed  on  mere  technical  grounds.  Black  v.  Lamb,  1  Beasley 
(N.  J.),  114 ;  Black  v.  Shreve,  2  Beasley  (N.  J.),  455 ;  Trenton  Bank  Co. 
p.  RosseU,  1  Green  Ch.  511 ;  Basset  v.  Johnson,  1  Green  Ch.  154.  See 
Lansing  o.  Russell,  15  Barb.  510 ;  Thomasson  o.  Kennedy,  3  Rich.  £q. 

m. 

■  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  867,  868,  and  oases  cited ;  Levis- 
ton  e.  French,  45  N.  H.  21. 

*  See  this  subject  fully  treated  in  2  Dan.  Ch.  Fr.  (4th  Am.  ed.)  1071- 
1080,  and  notes  ;  Carlisle  v.  Cooper,  3  C.  £.  Green,  241 ;  Stockbridge 
Iron  Co.  0.  Hudson  Iron  Co.  102  Mass.  45 ;  Shaw  v.  Norfolk  Co.  R.  R. 
Co.,  16  Gray,  409  ;  Robinson  v.  Anderson,  7  De  G.,  M.  &  G.  239. 

*  See  1  Dan.  Ch.  Fr.  (4th  Am.  ed.)  871,  884. 
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Eling,  as  tenant  in  tail  in  remainder,  to  all  those  lands,  under 
the  will  of  Robert,  late  Earl  of  Kingston,  devisee  in  fee  under 
the  will  of  Edward,  first  Earl  of  Kingston,  who  was  next 
brother  and  heir-at-law  of  Robert,  Lord  Kingsborough,  who 
died  in  1755,  seised  in  fee  and  intestate,  as  the  appellants 
insist ;  while  the  Earl  of  Kingston,  respondent  in  the  first, 
and  appellant  in  the  second  appeal,  contends  that  he,  Lord 
Kingsborough,  was  not  so  seised,  and  had  no  power  to  devise 
the  said  lands ;  or,  if  he  had,  that  he  left  a  will,  dated  the 
14th  of  February,  1746,  containing  a  devise  under  which  the 
Earl  of  Kingston  is  entitled.  The  Lord  Chancellor  of  Ire- 
land, having  been  of  opinion  that  Lord  Kingsborough  was 
seised  in  fee,  directed  an  issue  to  try  whether  he  died  intes- 
tate as  to  his  freehold  lands,  and  there  being  a  verdict  for 
intestacy,  his  Lordship  made  an  order  for  a  new  trial.  The 
first  appeal  is  against  that  order.  The  second,  or  cross 
appeal,  questions  the  seisin  in  fee  of  the  alleged  testator,  and 
also  complains  of  the  orders  directing  the  issue  and  the  new 
trial  of  it,  so  far  as  they  gave  the  parties  liberty  to  use  at 
such  trial  all  the  proofs  read  at  the  hearing  of  the  cause,  con- 
sisting partly  of  various  deeds,  depositions,  and  pleadings 
hereinafter  mentioned. 
By  indenture  of  release,  dated  February,  1689,  Robert, 
second  Baron  Kingston,  settled  the  whole  of  the  said 

♦  273    lands,  together  with  the  bulk  of  his  family  *  estates, 

in  default  of  issue  male  of  his  own  body,  to  the  use  of 
his  uncle.  Sir  Robert  King,  for  ninety-nine  years,  if  he  should 
so  long  live,  with  remainder  to  trustees  during  his  life,  with 
remainder  to  Sir  Robert's  then  eldest  son,  John  King,  for 
ninety-nine  years,  if  he  should  so  long  live,  with  remainder 
to  trustees  during  his  life,  with  remainder  to  John  King's  first 
and  other  sons  successively  in  tail  male,  with  remainder  to 
Sir  Robert's  then  second  son,  Henry,  afterwards  Sir  Henry 
King,  for  ninety-nine  years,  if  he  should  so  long  live,  with 
remainder  to  trustees  during  his  life,  with  remainder  to  Hen- 
ry's first  and  other  sons  successively  in  tail  male,  with  similar 
limitations  to  Sir  Robert's  youngest  son,  Robert  King,  and 
his  issue,  with  remainder  to  the  daughters  of  Sir  Robert  in 
tail. 
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The  estates  comprised  in  that  settlement  devolved,  in  1720, 
upon  Henry  (then  Sir  Henry)  King,  under  the  limitation  to 
him  for  ninety-nine  years  ;  and  by  indenture  of  release  and 
settlement,  dated  April,  1722,  he  and  his  brother  Robert,  and 
their  two  surviving  sisters  (who  were  the  first  tenants  in  tail 
in  e%9e  under  the  settlement  of  1689),  conveyed  all  the  said 
lands  to  John  French  (the  surviving  trustee  to  preserve  con- 
tingent remainders  under  that  settlement)  and  others,  and 
covenanted  to  levy  fines  to  them  in  fee,  and  to  suffer  recov- 
eries; and  it  was  declared  that  such  fines  and  recoveries 
(which  were  shortly  after  levied  and  suffered)  should  enure, 
as  to  the  first  class  of  lands,  to  the  use  of  Robert  King  in 
fee  ;  and,  as  to  the  second  class,  together  with  other  lands,  to 
the  use  of  T.  Marley,  A,  French,  and  R.  French,  in  trust  to 
sell  them,  and  out  of  the  produce  to  pay  certain  debts  and 
8ums  of  money  therein  specified,  with  a  proviso  that  if  those 
lands  should  not  be  sold  within  seven  years,  they 
should  result  to  Sir  Henry  for  life,  remainder  to  *  his  *  274 
first  and  other  sons  successively  in  tail  male,  according 
to  the  uses  in  strict  settlement  thereby  limited  of  the  bulk  of 
the  family  estate. 

Robert  King,  according  to  that  arrangement,  entered  into 
possession  of  the  first  class  of  lands ;  and  by  an  indenture  of 
release  and  settlement,  dated  August,  1724,  in  consideration 
of  his  then  intended  marriage  with  Frances  Smyth  (after- 
wards duly  solemnized),  he  settled  them  to  the  use  of  him- 
self for  life,  with  remainder,  subject  to  his  intended  wife's 
jointure,  to  the  use  of  the  first  and  other  sons  of  the  marriage 
in  tail  male,  and  in  default  of  such  issue  to  such  uses  as  he 
(the  settlor)  should  appoint ;  and  in  default  of  appointment, 
to  the  use  of  his  sons  by  any  future  marriage,  with  remainder 
to  Sir  Henry,  and  his  first  and  other  sons  in  strict  settlement ; 
and  by  the  same  settlement  other  lands,  of  which  Robert  was 
seised  in  fee,  were  limited  in  default  of  issue  to  the  use  of 
himself  in  fee.  He  died  in  1725  intestate,  without  issue, 
and  without  having  exercised  the  power  so  reserved  to  him 
over  the  first  class  of  lands,  and  they  thereupon  devolved  to 
Sir  Henry  for  life,  remainder  to  his  first  and  other  sons,  in 
strict  settlement ;  and  Robert's  other  lands  descended  to  Sir 
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Henry  as  his  heir-at-law.  The  lands  of  the  second  dass 
were  not  sold  under  the  trusts  of  the  settlement  of  1722,  and 
therefore,  at  the  end  of  seven  years  from  that  date,  they 
reverted  to  Sir  Henry  for  life,  with  remainder  to  his  first  and 
other  sons,  in  strict  settlement,  —  according  to  Lord  Lorton^s 
statement,  which  was  controverted  by  the  Earl  of  KingstoiL, 
who  stated  in  the  pleadings  hereafter  mentioned,  that  the 
said  lands  were  sold,  and  purchased  by  Sir  Henry. 

Sir  Henry  King  had  issue  three  sons,  Robert,  £d- 
♦  275  ward,  and  Henry ;  and  by  his  will,  dated  June,  *  1734, 
he  devised  by  name  all  the  lands  which,  by  the  settle* 
ment  of  1724,  were  limited,  in  default  of  issue  of  Robert 
King  (the  settlor),  to  himself  in  fee,  and  which  the  will 
stated  descended  or  came  to  Sir  Henry  on  the  death  of  his 
said  brother,  and  also  the  second  class  of  lands,  upon  certain 
trusts  for  the  benefit  of  his  two  younger  sons,  Edward  and 
Henry,  and  their  issue.  Sir  Henry,  after  the  date  of  this 
will,  became  entitled  to  other  lands  in  the  county  of  Sligo, 
and  amongst  them  to  certain  lands  called  Carriglass,  under 
the  will  of  William  King^  dated  December,  1786,  and  by  a 
codicil  to  his  will,  dated  Jan.,  1739,  he  devised  all  the  lands 
which  came  to  him  upon  the  death  of  his  brother  Robert, 
and  the  lands  purchased  by  him  from  the  trustees  of  his 
marriage  settlement  (of  1722),  and  also  the  lands  devised  to 
him  by  William  King,  to  certain  persons  therein  named,  as  to 
one  moiety,  after  a  term  of  eleven  years  from  the  date  of  the 
codicil,  to  the  use  of  Edward  for  life  (with  power  to  him, 
when  in  possession,  to  charge  his  moiety  with  a  jointure  and 
younger  children's  portions),  remainder  to  Edward's  first  and 
other  sons  successively  in  tail  male,  with  remainder  to  Sir 
Henry's  youngest  son  Henry  for  life,  remainder  to  Henry's 
first  and  other  sons  successively  in  tail  male,  with  remainders 
over  ;  and  as  to  the  other  moiety,  after  nineteen  years,  to  the 
same  uses  as  the  first  moiety,  except  that  such  second  moiety 
was  limited  to  Henry  and  his  issue  before  Edward  and  his 
issue ;  and  the  testator  declared  that  if  such  of  his  sons  as 
should  at  any  time  be  his  eldest  son  should  die,  and  the 
estate  settled  upon  the  testator's  marriage  should  descend 
and  come  to  his  second  or  one  of  his  younger  .sons,  such  son 
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«  should  hare  lihe  settled  estate  shonld  Bot  take  any  of  the 
lands  thereby  devised,  but  the  same  should  go  to  his 
next  *  son  under  the  limitations  and  with  the  remain-  *  276 
ders  over  aforesaid,  his  meaning  being  (his  paternal 
estate,  which  would  go  to  his  eldest  son,  being  a  sufficient 
provision  for  him),  that  all  the  remainder  of  his  real  estate, 
whether  left  to  him  or  fallen  to  him,  should  be  divided 
among  his  younger  sons,  and  if  only  one  such  son,  the  whole 
to  him. 

Sir  Henry  King  died  in  1789,  whereupon  his  eldest  son, 
Bobert  (afterwards  created  Lord  Kingsborough),  became 
entitled  to  a  legal  estate  in  tail  male  in  the  first  class  of  lands, 
mider  the  settlement  of  1724,  and  to  a  similar  estate  in  the 
second  class,  under  the  settlement  of  1722,  and  to  an  equi- 
table estate  in  tail  male  in  both  classes  under  the  settlement  of 
1689 ;  (a)  and,  upon  attaining  his  majority  in  1745,  he  entered 
mto  the  actual  possession  of  both  classes  in  common  with  the 
rest  of  the  family  estates,  and  in  1746  suffered  recoveries, 
whereby  he  acquired  the  fee-simple,  and  he  continued  in  pos- 
session up  to  his  death,  and  exercised  several  acts  of  owner- 
ship over  both  classes  of  lands. 

Edward,  the  second  son  (afterwards  Sir  Edward  King, 
Bart.,  and  subsequently  Earl  of  Kingston),  attained  twenty- 
one  in  1746  or  1747,  and  Henry  in  1758,  and  upon  attaining 
their  respective  ages  they  entered  into  possession  of  their 
respective  moieties  of  the  lands  expressly  devised  by  Sir 
Henry's  will,  except  the  second  class,  which  they  never 
claimed  against  their  elder  brother.  Sir  Edward  married  in 
1752,  and  on  that  occasion  executed  articles,  whereby  he 
agreed  to  charge  his  moiety  with  a  jointure  for  his  intended 
wife,  and  with  portions  for  his  younger  children. 

In  May,  1755,  Robert,  Lord  Kingsborough,  died  with- 
out issue,  leaving  his  next  brother,  Sir  Edward,  *  his    *  277 
heir-at-law.     Sir  Edward  being  then  in  France,  his 
brother  Henry  caused  the  papers  of  Lord  Kingsborough  to  be 
searched,  and  there  was  found  among  them  a  paper  purport- 
ing to  be  his  will,  dated  January,  1752,  and  devising  all  his 

(a)  This  statement  was  not  admitted  by  the  Earl  of  Kingston. 
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real  estates  to  Henry  for  his  life,  with  remainder  to  his  sons 
in  strict  settlement,  with  remainders  to  Sir  Edward  and  his 
sons,  with  a  clause  directing  Henry  to  convey  to  Sir  Edward 
his  moiety  or  share  of  the  lands  devised  to  them  by  Sir  Henry, 
their  father.  Henry,  relying  upon  that  will,  entered  into  pos- 
session of  all  the  estates,  and  also  possessed  himself  of  the 
title-deeds  and  papers  of  Lord  Kingsborough.  Sir  Edward 
returned  to  Ireland  in  June,  1755,  and,  setting  up  his  title 
as  heir,  prepared  to  dispute  the  will,  believng  it  not  to  be 
a  genuine  instrument.  Henry  at  the  same  time  filed  a  bill 
against  him  in  the  Court  of  Chancery  in  Ireland,  stating  the 
devises  in  the  will,  and  praying  to  perpetuate  the  testimony 
of  the  surviving  witnesses  to  it.  Sir  Edward  put  in  his 
answer  in  July  of  the  same  year,  insisting  on  his  title  as  heir, 
or  else,  under  the  settlement  of  1722,  or  other  settlements,  in 
case  it  should  appear  that  RolS^rt,  Lord  Kingsborough,  had 
no  power  to  devise ;  and  he  shortly  afterwards  commenced 
proceedings  in  ejectment  against  Henry  for  recovery  of  the 
family  estates  lying  in  the  county  of  Roscommon. 

In  November,  1766,  Henry  filed  a  second  bill  against  Sir 
Edward,  stating,  amongst  other  things,  that  Robert,  Lord 
Eangsborough's  desk  was  sealed  immediately  upon  his  death, 
and  afterwards  opened,  and  search  made  amongst  his  papers, 
when  the  will  of  1752  was  found;  and  that  Sir  Edward 
shortly  afterwards  returned  to  Ireland,  set  up  his  title  as  heir, 
and  afterwards  offered  to  refer  matters  to  arbitration;  and 
further  stating,  that  Henry  had,  in  accordance  with  the 

♦  278    *  said  will,  offered  to  convey  to   Sir  Edward  all  the 

lands  devised  to  them  by  Sir  Henry,  but  that  Sir 
Edward  would  not  accept  of  such  conveyance ;  and  praying 
that  Sir  Edward  might  set  forth  an  account  of  all  the  lands 
which  passed  by  Sir  Henry's  codicil,  to  or  in  trust  for  his 
younger  sons.  Sir  Edward  put  in  his  answer  to  that  bill 
within  six  days ;  (a)  stating,  amongst  other  things,  that  he 
received  a  letter  from  Henry,  in  August,  1756,  offering  to 
make  over  to  him  all  the  estate  of  which  he  was  possessed 
by  virtue  of  his  father's  will ;  and  that  about  a  month  pre- 

(a)  The  hurry  in  ^hich  the  pleadings  were  got  up  was  urged  as  an 
excuse  afterwards  for  retracting  some  of  the  statements. 
[284] 


LOBTON  V.    KINGSTON.  *  278 

Tiously  Henry  had  made  him  a  verbal  offer  to  the  effect  in 
the  bill  stated ;  and  that  upon  mention  being  made  to  him 
by  Sir  Edward,  several  months  before,  that  Sir  Henry  had 
devised  some  lands  to  Sir  Edward  and  Henry,  which  they 
were  not  in  possession  of  under  his  will,  and  of  which  Henry 
took  possession  upon  the  death  of  Robert,  Lord  Kingsborough, 
Henry,  after  consideration,  told  Sir  Edward  that  he  had  been 
advised  by  Mark  Whyte,  his  attorney,  that  Sir  Henry  had  no 
power  to  devise  the  said  lands,  and  that  he  was  restrained 
from  devising  them  by  a  settlement  made  by  Robert,  late  Lord 
Kingston,  and  that  Mark  Whyte  had  advised  him  not  to  give 
up  such  lands  to  Sir  Edward.  To  this  answer  were  attached 
schedules,  one  of  which  purported  to  contain  the  lands  of 
which  Sir  Henry  King  died  seised  in  fee,  to  the  best  of  the 
knowledge  and  belief  of  Sir  Edward ;  and  comprising,  together 
with  others,  the  first  and  second  class  of  lands  above-men- 
tioned. Another  schedule  purported  to  contain  the  lands 
which  were  limited  to  Sir  Edward  by  the  said  will  of  1752,  as 
the  lands  a  moiety  of  which  Henry  was  possessed  of,  to  the 
best  of  Sir  Edward's  knowledge  and  belief,  and  which 
did  not  comprise  any  of  the  lands  forming  the  *  first  *  279 
and  second  class,  except  that  Carrigass,  otherwise  Alts, 
was  inserted  by  mistake  instead  of  Carriglass,  the  name  of 
other  lands  which  did  pass  by  Sir  Henry's  devise  to  his 
younger  sons. 

It  appeared,  in  the  course  of  the  litigation,  that  Lord 
Kingsborough,  in  1746,  executed  a  will  in  duplicate,  drawn 
by  Mark  Whyte,  his  attorney,  one  part  of  which  he  took  him- 
self, and  left  the  other  with  Mark  Whyte.  This  will  pur- 
ported to  devise  his  estates  in  strict  settlement  to  his  brothers, 
Sir  Edward  and  Henry,  and  their  sons,  beginning  with  Sir 
Edward,  with  remainder  to  his  sisters  in  tail;  and  with  a 
clause  directing  Sir  Edward  to  convey  to  Heniy  in  fee  the 
lands  devised  by  Sir  Henry,  their  father,  and  it  gave  legacies 
to  the  sisters,  and  to  a  natural  child  of  Lord  Kingsborough. 
The  fact  of  the  execution  of  this  will  being  known  to  Henry 
King  and  Mark  Whyte,  who  had  got  one  part  of  it  in  his  pos- 
session, but,  being  unable  to  find  the  other,  they,  about  this 
period  of  the  litigation,  employed  Mr.  Hammersley,  a  solicitor 
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in.  London,  to  see  Mrs.  Riddick,  who  then  resided  there,  but 
who  -had  formerly  lived  with  Lord  Kingsborough,  and  to 
make  inquiries  of  her  respecting  such  will.  Mr.  Hammersley 
accordingly  saw  her  at  different  times,  and  she  informed  hini, 
that  being  at  Lord  Eingsborongh's  house  at  Boyle,  in  the 
county  of  Roscommon,  in  the  year  1752,  she  accidentally 
went  into  his  lordship^s  dressing-room  one  day,  when  she 
found  him  sitting  before  a  bureau  that  was  open,  and  the 
upper  fold  or  leaf  thereof  let  down ;  and  that  his  lordship, 
upon  seeing  her  come  into  the  room,  put  his  hand  into  one 
of  the  upper  holes  of  the  bureau,  and  took  out  a  parchment 
writing,  which  he  showed  her,  and  said  it  was  a  will  he  had 
formerly  made,  at  a  time  when  he  had  a  daughter  liv- 

*  280    ing  by  Madame  de  la  Rive,  and  containing  *  a  provision 

for  her,  and  also  for  his  lordship's  sisters;  and  his  lord- 
ship added,  that  his  sisters  were  then  married  and  provided  for, 
and  he  gave  the  said  parchment  writing  into  her  hands,  bidding 
her  to  read  it ;  but  that  she  found  it  so  cramped  or  difficult  that 
she  could  not  read  it,  and  told  him  so,  asking  what  she  should 
do  with  it:  and  thereupon  he  bid  her  throw  it  into  the  fire,  for 
he  h&d  no  further  use  for  it;  he  did  not  intend  it  to  stand 
good,  or  to  that  effect ;  and  that  she  did  accordingly  imme- 
diately throw  it  into  the  fire,  where  it  was  burned  in  the  pres- 
ence of  his  lordship  and  herself ;  and  that  either  immediately 
before  or  after  the  same  was  so  burned,  his  lordship  told  her 
he  had  a  fellow  or  counterpart  of  it  in  the  hands  of  Mark 
Whyte,  in  Dublin,  and  that  the  first  time  he  went  there  he 
would  take  it  from  him  and  cancel  it,  for  that  he  did  not  in- 
tend it  to  stand  good,  or  to  that  effect. 

Mr.  Hammersley  reduced  this  information  from  Mrs.  Rid- 
dick  to  writing,  and  she,  after  reading  it  in  his  presence, 
signed  her  name  to  it,  and  he  senit  the  writing  so  signed 
to  Mark  Whyte.  That  information  was  concealed  by  Heniy 
King  and  Mark  Whyte  from  Sir  Edward  King,  who,  though 
he  became  aware  that  Mrs.  Riddick  had  signed  some  paper, 
continued  ignorant  of  the  contents  of  it  until  about  the  year 
1775,  up  to  which  time  he  believed  that  it  related  to  the  exe- 
cution of  the  will  of  1752, 

In  January,  1757,  Sir  Edward  King,  while  his  ejectment 
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for  the  Roscommon  estate  was  depending,  filed  a  bill  in 
Chancery  against  Henry  King,  and  also  i^ainst  Mark  Whyte, 
who  was  a  trustee  under  the  will  of  1752,  stating  that  Sir 
Edward  was  entitled,  under  the  settlement  of  1722^  or  as  heir- 
at-law  of  Robert,  Lord  Kingsborough^  to  all  the  real  estate  of 
which  his  lordship  died  seised,  and  that  Henry  King 
went  to  London  and  *  got  Mrs.  Riddick  to  sign  a  paper  *  281 
relative  to  the  execution  of  the  will  of  1752 ;  and  that 
Henry  King  and  Mark  Whyte  had  got  such  paper  in  their 
possession.  Henry  King  answered  that  bill  in  April,  1757, 
and  in  the  same  month  Mark  Whyte  put  in  his  answer,  and 
thereby  stated  that  he  believed  that  Henry  King,  in  1756, 
went  to  London,  where  Mrs.  Riddick  resided,  and  that  she 
related  what  she  knew  concerning  the  execution  of  said  will 
(of  1752)  to  a  gentleman  of  character  and  credit,  who  was 
employed  by  Henry,  and  who  reduced  the  same  into  writing, 
signed  by  her ;  and  he  admitted  that  he  had  a  cppy  of  her 
statement,  but  insisted  that  he  ought  not  to  produce  it,  it 
being  evidence  for  Henry  King,  his  client. 

In  May,  1757,  Sir  Edward  obtained  a  verdict  in  his  eject- 
ment cause  for  the  estate  in  Roscommon  against  the  will  of 
1752,  and  afterwards  recovered  judgment,  but  Henry  brought 
a  writ  of  error,  and  having  failed  therein,  appealed  to  the 
House  of  Lords. 

Towards  the  end  of  the  year  1757,  Mark  Whyte  produced 
an  extant  counterpart  of  the  will  of  Lord  Kingsborough 
before-mentioned  as  dated  February,  1746  •(the  instrument 
now  in  question  in  these  appeals),  and  in  December  of  the 
same  year  Sir  Edward  filed  a  second  bill  against  Henry  and 
Mark  Whyte,  and  also  against  Robert  King,  an  infant,  the 
eldest  son  of  Sir  Edward,  stating  that  Sir  Edward,  as  heir 
male  by  virtue  of  some  family  settlements,  or  as  heir-at-law 
of  Lord  Kingsborough,  was  entitled  to  all  the  estates ;  that 
Mark  Whyte  was  examined  as  a  witness  for  Henry  King 
on  the  trial  of  the  ejectment,  and  concealed  the  &LCt  of  a 
former  will  executed  by  Lord  Elingsborough  ;^  that  a  ver- 
dict was  found  on  such:  trial  against  the  will  of  1752,  and 
judgment  recovered,  but  a  writ  of  error  was  brought 
by  Henry  £jng  ;  that  an  accommodation  •  was  after-    *  282 
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wards  proposed  between  Sir  Edward  and  Henry,  and  when 
terms  were  nearly  settled,  and  Sir  Edward  had  agreed  to 
them,  Mark  Whyte,  or  Henry  King  by  his  desire,  said 
he  had  another  will  made  in  1746 ;  that  Sir  Edward  after- 
wards saw  such  will,  and  finding  that  it  referred  to  another 
part  in  Mark  Whyte's  possession,  Sir  Edward  asked  where 
it  was,  and  Mark  Whyte  replied  that  he  supposed  Lord 
Kingsborough  had  it,  as  he,  Whyte,  had  returned  to  Lord 
Eingsborough  the  part  originally  lodged  with  him,  and  that 
Lord  Kingsborough  afterwards  gave  him  the  part  he  then 
had  as  a  precedent  to  draw  another  will ;  and  the  bill 
charged,  that  Lord  Kingsborough  cancelled  the  one  part,  but 
forgot  to  cancel  the  other,  which  Whyte  then  produced,  and 
insisted  that  cancelling  the  one  part  was  sufficient ;  and  it 
charged  that  Henry  King  and  Mark  Whyte  did  not  find  the 
other  part  amongst  Lord  Kingsborough's  papers.  The  biU 
then  stated  that  Sir  Edward  asked  Whyte  if  there  was 
another  will  executed  in  1748,  and  he  said  yes,  and  two  parts 
executed,  and  the  contents  much  like  the  will  of  1746  ;  that 
Lord  Kingsborough  had  one  part,  and  he,  Whyte,  the  other ; 
but  that  he,  Whyte,  did  not  know  what  became  of  either ; 
and  such  bill  prayed  that  Whyte  and  Henry  King  might  set 
forth  what  wills  were  executed  by  Lord  Kingsborough  after 
1746,  and  whether  that  will  of  1746  was  not  cancelled. 

Henry  King  answered  this  bill  in  February,  1758,  and  in 
the  same  month  Mark  Whyte  put  in  his  answer,  and  thereby 
stated  he  had  b^n  solicitor  to  Sir  Henry  King,  and  after- 
wards to  Lord  Kingsborough,  and  got  into  his  ppssession 
several  of  the  title-deeds,  and  that  Henry  King  got  posses- 
sion of  all  the  title-deeds  and  papers  which  were  in  Lord 
Kingsborough's  possession  at  his  death  ;  that  he 
•283  believed  the  papers  of  Lord  •Kingsborough  were 
narrowly  searched  and  examined,  and  that  no  will  was 
found  amongst  them  except  that  of  1752,  and  the  draft  part 
thereof  drawn  by  him,  Whyte,  and  two  loose  sheets  of  paper, 
written,  as  he  believed,  by  Lord  Kingsborough ;  that  he, 
Whyte,  had  then  in  his  custody  a  will  of  Lord  Kingsborough, 
dated  the  18th  of  February,  1746,  and  he  admitted  that  he 
did  not  disclose  that  fact  in  his  answer  to  Sir  Edward's 
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former  bill ;  that  he  then  considered  the  will  of  1746  to  be 
of  no  value,  and  omitted  to  mention  it  in  his  said  answer,  as 
a  thing  immaterial ;  that  according  to  the  best  of  his  remem- 
brance, he  did  upon  his  examination  on  the  trial  of  the  eject- 
ment declare,  as  the  truth  was,  that  Lord  Kingsborough, 
some  time  at  the  latter  end  of  1751,  delivered  to  him  the  said 
will  of  1746,  and  directed  him  to  prepare  a  draft  of  another 
will,  and  by  such  draft  to  limit  his  real  estate  in  the  first 
place  to  his  brother  Henry,  in  the  same  manner  and  with  the 
same  power  as  the  same  stood  limited  to  Sir  Edward  in  the 
will  of  1746,  and  that  he,  Whyte,  accordingly  drew  so  much 
of  the  will  of  1752  as  appeared  to  be  in  his  handwriting  from 
tjie.  will  of  1746  ;  that  he,  Whyte,  attended  a  meeting  on  the 
subject  of  the  proposed  accommodation,  and  produced  the 
will  of  1746,  upon  the  face  of  which  it  appeared,  that  one 
part  had  been  lodged  in  his  (Whyte's)  hands,  and  that  in 
answer  to  a  question  by  Sir  Edward,  whether  he,  Whyte, 
had  the  other  part  of  such  will,  he  answered,  and  as  he 
believed  the  truth  to  be,  that  he  had  given  it  back  to  Lord 
Kingsborough  in  his  lifetime,  and  that  Lord  Kingsborough 
had  afterwards  given  him  the  part  then  produced,  in  order  to 
prepare  the  draft  of  another  will  by  it,  and  that  he,  Whyte, 
did  not  take  upon  himself  to  distinguish  whether  the 
will  of  1746,  then  •in  his  hands,  was  the  part  orig-  •284 
inally  lodged  with  him,  or  that  which  was  originally 
kept  by  Lord  Kingsborough ;  that  he  delivered  to  Lord 
Kingsborough  the  part  of  the  will  of  1746  originally  depos- 
ited with  him,  Whyte,  and  that  Lord  Kingsborough  gave 
him,  in  the  end  of  1751,  and  for  the  purpose  before  set  forth, 
that  part  of  the  will  of  1746  which  then  remained  in  his, 
Whyte's,  hands,  and  which  he  produced  at  the  said  meeting 
with  Sir  Edward,  and  he  admitted  that  he  did  not.  find  any 
other  part  of  the  will  of  1746  among  Lord  Kingsborough's 
papers;  that  in  answer  to  Sir  Edward's  question,  whether 
Lord  Kingsborough  had  not  executed  another  will  at  his, 
Whyte's,  house,  about  the  year  1748,  he,  Whyte,  answered, 
that  Lord  Kingsborough  had  executed  a  will  subsequent  to 
that  of  1746,  but  that  he  could  not  be  so  particular  as  to 
remember  whether  it  was  in  the  year  1748  or  not ;  that  the 
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contents  of  it  were  much  the  same  as  to  the  real  estate  as 
that  of  1746,  and  that  there  were  two  parts  of  it  executed 
on  parchment,  and  with  all  due  solemnities ;  that  one  part 
thereof  remained  in  Lord  Kingsborough's  own  hands,  and 
that  the  other  part  was  deposited  with  him,  Whyte ;  that  he 
did  not  know  what  had  become  of  either  of  such  parts,  except 
that  he  had  no  doubt  Lord  Kingsborough  had  got  from  him 
the  part  lodged  in  his,  Whyte's,  hands,  and  he  believed  no 
part  of  such  will  was  among  his,  Whyte's,  papers,  or  to  that 
effect ;  and  he  did  not  recollect  who  were  the  subscribing- 
witnesses  (to  the  will  of  ,1747),  but  believed  he  drew  it 
from  the  will  of  1746,  or  some  copy  or  draft  thereof,  and 
that  he  had  no  other  instructions  for  drawing  the  same ; 
that  he  did  not  believe  the  said  subsequent  will  was  ever  re- 
moved from  the  place  in  which  he  deposited  it  until  he 

*  285    delivered  the  same  to  Lord  *  Kingsborough,  and  that 

he  could  not  form  any  belief  what  was  become  of  such 
subsequent  will ;  that  he  believed  he  had  not  such  subse- 
quent will  in  his  hands  at  the  time  Lord  Kingsborough  gave 
him  the  will  of  1746  as  a  precedent  to  draw  the  draft  of 
another  will. 

In  February,  1758,  Sir  Edward  filed  a  third  bill  gainst 
Henry  and  Mark  Whyte,  stating  that  Henry  had  got  posses- 
sion of  the  real  and  personal  estate  of  Lord  Kingsborough, 
but  had  neglected  to  pay  Lord  Kingsborough's  mortgage  or 
other  debts,  or  to  keep  down  the  interest,  and  praying  that 
Lord  Kingsborough's  personal  estate  might  be  applied  in 
exoneration  of  his  real  estate,  and  for  a  discovery  of  all  title-- 
deeds. Henry  King  and  Whyte  put  in  their  answers  in 
1759,  and  by  Whyte's  answer.  Sir  Edward  King  was  in- 
formed for  the  first  time  of  the  existence  of  the  deed  of 
1724,  under  the  limitations  of  which  the  first  class  of  lands 
reverted  in  strict  settlement  to  Sir  Henry  King ;  but  he  or 
his  agents  did  not  get  possession  of  such  settlement,  or 
become  acquainted  with  its  purport,  until  after  the  arrange- 
ment made  between  him  and  Henry  in  1761,  hereinafter 
stated. 

In  April,  1758,  Henry  King  filed  his  third  bill  against  Sir 
Edward,  stating  the  settlement  of  1722,  showing  the  first 
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class  of  lands  limited  to  Robert  King  in  fee,  and  the  second 
class  to  the  trustees  for  sale ;  that  Robert  died  without  issue, 
leaving  Sir  Henry  King  his  brother  and  heir-at-law ;  that  Sir 
Henry,  being  seised  as  aforesaid,  made  his  will  and  codicil 
before  stated;  that  Lord  Kingsborough,  in  1746,  conveyed 
all  said  lands  in  Sligo  in  said  settlement  to  a  tenant  to  the 
prcRcipe,  and  suffered  recovery,  and  became  seised  in  fee; 
that  he  employed  Mark  Whyte  to  draw  the  will  of  1746,  one 
part  of  which  was  then  deposited  in  Whyte 's  hands,  where 
the  same  remained  for  some  time,  and  was  afterwards 
by  him  delivered  *  to  Lord  Kingsborough ;   that  a    •  286 
coolness  arose  between  Lord  Kingsborough  and  Sir 
Edward   about   1750;   that   Lord-  Kingsborough,  in  1751, 
employed  Whyte  to  prepare  another  will,  and  limit  the 
estates  to  Henry  for  life,  &c. ;  and  about  December,  1751, 
delivered  to  Whyte  one  part  of  the  will  of  1746,  as  a  pre- 
cedent to  draw  the  new  will  by,  with  directions  to  substitute 
Henry  and  his  sons  in  the  place  of  Sir  Edward  and  sons ; 
that  Whyte  accordingly  prepared  two  parts  of  the  new  will, 
and  sent  or  delivered  the  same  to  Lord  Kingsborough,  who 
locked  them  in  his  desk  in  his  house  in  Dublin,  and  after- 
wards executed  one  of  them  there  previous  to  his  leaving 
Dublin ;  that  he  got  three  of  his  servants  to  attest  the  will 
of  1752;  that  he  afterwards  removed  that  will  and  all  his 
papers  to  Boyle,  and  put  the  same  in  his  desk  there,  and  in 
1755  he  went  to  Boyle,  and  soon  after  sat  down  to  prepare  a 
will,  and  wrote  a  great  part  thereof,  which,  after  his  death, 
was  found  written  upon  two  sheets  of  paper,  and  the  other 
part,  or  duplicate  of  the  will  of  1752,  in  Whyte's  writing, 
was  found  with  the  will  of  1752  in  his  desk  at  Boyle ;  that 
Lord  Kingsborough  was  seized  with  paralysis  in  April,  1755, 
when  his  keys  were  taken  charge  of  by  his  agent,  Mr.  Dodd, 
and  that  his  desk  was  never  afterwards  opened  till  the  2d  of 
June,  1755,  when  several  gentlemen  attended,  the  seals  were 
broken,  search  made,  and  the  will  of  1752  only  found  with 
the  duplicate  draft  of  it,  and  two  sheets  of  letter  paper 
partly  written  upon. 
In  April,  1758,  Sir  Edward  King  put  in  his  answer  (seven 
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days  after  the  bill  was  filed),  (a)  whereby  he  admitted  the 
settlement  of  1722,  the  death  of  Robert  King,  and  that  Sir 
Henry  King  being  seised,  made  his  will  and  codicil, 
*287    as  in  the  bill  stated;  that  •he  believed  Lord  Kings- 
borough  suffered  a  recovery  of  all  the  said  lands,  but 
did  not  know  whether  he  acquired  the  fee ;  that  he  heard 
and  believed  that  two  parts  of  the  will  of  1746  were  exe- 
cuted, and  that  one  of  them  was  deposited  in  the  hands  of 
Whyte,  where  he  believed  it  remained  to  the  death  of  Lord 
Kingsborough ;  that  he  heard,  but  did  not  believe,  that  Lord 
Kingsborough  at  any  time  delivered  to  Whyte  a  part  of  that 
will,  to  be  made  use  of  as  a  precedent  for  the  will  of  1752, 
or  that  the  will  of  1746  was  at  all  given  to  Whyte  by  Lord 
Kingsborough,  except  the  duplicate;   on   the  contrary,  he 
believed  that  the  part  of  the  will  of  1746,  which   Lord 
Kingsborough  at  first  kept  in  his  own  hands,  and  which  he 
believed  was  the  same  produced  by  Whyte,  remained  in  the 
custody  of  Lord  Kingsborough  till  his  last  sickness ;  and  that 
during  his  illness,  or  shortly  after  his  death,  the  same  was 
fraudulently  taken  from  among  his  papers,  and  secreted  by 
Whyte  or  some  other  person ;  that  he  believed  Whyte  pre- 
pared the  will  of  1752  from  the  part  of  the  will  of  1746 
deposited   with  him;    but  that  Lord  Kingsborough  never 
executed  the  will  of  1752 ;  that  William  French  was  in  the 
house  of  Lord  Kingsborough  during  his  last  illness ;  and  that 
on  the  night  of  his  death  he  caused  the  desk,  and  other  places 
where  his  valuable  papers  were  kept,  to  be  sealed  up ;  and 
that  he  and  others  were  present  when  the  seals  were  broken, 
and  search  made,  on  the  2d  June,  1755 ;  and  that  no  will  was 
found  except  that  of  1752 ;   that  upon  the  death  of  Lord 
Kingsborough,  he.  Sir  Edward,  became  entitled  to  the  estates, 
as  eldest  issue  male  of  Sir  Henry,  by  virtue  of  the  settlement 
of  1722  and  of  the  ancient  settlements  in  his  family,  or  as 
heir-at-law  of  Lord  Kingsborough ;  that  he  believed 
*288    the  name  Kingsborough  *  subscribed  to  the  will  of 
1762  was  not  the  handwriting  of  Lord  Kingsborough ; 
that  the  will  of  1746  was  not  disclosed  by  Whyte  on  his 
examination  on  the  trial  of  the  ejectment ;  that  he  believed 
(a)  See  note  to  p.  278,  ante. 
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Whjrte  would  never  have  mentioned  that  will,  if  it  had  not 
happened  that  he,  Sir  Edward,  and  Henry,  had  lately,  by  the 
interposition  of  friends,  come  to  an  amicable  composition,  and 
all  the  terms  thereof  had  been  agreed  npon,  one  of  which 
was,  that  Henry  consented  to  waive  his  said  will  (of  1752), 
and  in  order  to  ratify  the  same,  a  draft  of  an  Act  of  Parlia- 
ment, which  the  parties  agreed  to  apply  for,  was  actually 
drawn  by  Sir  Edward's  counsel,  and  laid  before  Henry's 
counsel ;  and  then  Whyte  produced  the  wiU  of  1746,  in  order, 
as  he.  Sir  Edward,  believed,  for  his  private  advantage,  to 
frustrate  the  compromise  and  continue  the  litigation. 

To  this  answer  was  annexed  a  schedule,  in  which  the  lands 
of  Carrigass,  otherwise  Alts,  part  of  the  first  class  of  lands, 
were  by  mistake  inserted,  instead  of  the  lands  of  Carriglass, 
amongst  the  lands  of  which  Sir  Henry  was  clearly  seised  in 
fee ;  and  in  the  same  schedule  Sir  Edward  insisted  that  the 
several  other  lands  comprised  in  the  first  and  second  class, 
together  with  others,  passed  by  the  will  and  codicil  of  Sir 
Heniy  to  his  two  younger  sons ;  but  he  stated  that  a  question 
in  law  arose  which  had  not  yet  been  determined,  whether 
Sir  Henry  died  seised  in  fee  of  or  had  power  to  devise  such 
last  mentioned  lands. 

In  June,  1759,  Henry  King  filed  an  amended  bill,  generally 
of  the  same  import  as  his  third  original  bill,  praying,  amongst 
other  things,  an  account  of  Lord  Kingsborough's  debts  and 
real  estate,  and  that  a  competent  part  of  such  estate  might 
be  sold  for  payment  of  his  debts. 

*  To  that  bill  Sir  Edward  put  in  a  plea  of  the  ver-    *  289 
diet  and  judgment  in  the  ejectment  cause,  which  was 
allowed,  and  Henry  thereupon  appealed  to  the  House  of 
Lords. 

In  December,  1760,  an  arrangement  proposed  some  time 
before  between  the  two  brothers  was  concluded,  and  after- 
wards reduced  into  form  by  a  deed  dated  May,  1761,  and 
made  between  Sir  Edward  King,  therein  described  as  brother 
and  heir-at-law  of  Lord  Kingsborough,  of  the  one  part,  and 
Henry  King  of  the  other  part,  by  which  deed,  —  after  reciting 
Sir  Henry  Kong's  will  and  codicil ;  the  death  of  Robert,  Lord 
Kingsborough,  claiming  at  the  time  of  his  death  to  be  seised 
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in  fee-simple  of  considerable  real  estate  in  the  counties 
of  Roscommon,  Sligo,  and  Galway;  the  discovery  of  the 
will  of  1752  and  Henry  King's  claim  under  it  to  the  estates 
alleged  to  be  thereby  devised  by  him,  and  that  he  afterwards . 
obtained  administration  of  the  goods  and  chattels  of  Lord 
Kingsborough,  with  the  said  instrument  annexed  as  the  will 
of  Lord  Kingsborough,  and  possessed  himself  of  his  per- 
sonal estate ;  the  ejectment  brought  by  Sir  Edward,  and  the 
verdict  and  judgment  therein,  setting  aside  the  said  will,  and 
establishing  Sir  Edward's  title  to  Lord  Kingsborough's  estates 
in  the  county  of  Roscommon,  and  that  he  took  possession  of 
the  same ;  and  further  reciting  the  third  bill  filed  by  Henry 
for  establishing  the  said  will  of  1752,  and  the  proceedings 
therein,  and  several  other  suits  of  law  and  equity  between 
them  in  respect  of  the  real  and  personal  estate  of  Lord  Elings- 
borough,  and  that  they  had  agreed  to  put  an  end  to  all  con- 
troversies between  them,  and  to  obtain  an  Act  of  Parliament 
for  carrying  the  agreement  into  execution ; — It  was  witnessed, 
that  in  consideration  of  the  premises,  and  in  order  to 

*  290    put  an  end  to  *  all  disputes  between  Sir  Edward  and 

Henry,  and  in  consideration  of  the  covenants  and 
agreements  therein  contained  on  behalf  of  Henry,  Sir  Edward 
released  him  from  all  claims  in  respect  of  his  receipts  of  the 
personal  estate  and  of  the  rents  of  the  real  estate  of  Lord 
Kingsborough;  and  covenanted,  within  the  space  of  one 
year,  to  convey  to  him  all  the  lands  and  hereditaments,  which 
Sir  Henry  King,  by  his  will  and  codicil,  devised  or  intended 
to  devise  to  them  lus  younger  sons,  and  so  that  Henry  and 
his  issue  should  have  and  enjoy  the  same  under  such  limita- 
tions, and  with  such  powers,  and  with  such  remainders,  as 
were  limited  and  appointed  concerning  the  same  by  Sir 
Henry's  will  and  codicil,  in  case  Lord  Kingsborough  had 
died  without  issue  male,  and  without  barring  the  remainders 
limited  of  the  family  estate  by  the  settlement  of  1722.  And 
it  was  declared  that  Henry  should  enjoy  all  the  lands  so 
agreed  to  be  conveyed  to  him,  whether  Sir  Henry  had  or  had 
not  power  to  devise  the  same.  And  it  was  further  witnessed, 
that  in  order  to  put  a  final  end  to  all  disputes  between  them, 
Henry  relinquished  all  right  to  all  Lord  Kingsborough's  real 
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estate,  and  agreed  that  the  said  verdict  should  be  considered 
as  a  final  and  irreversible  determination  of  the  right  of  Sir 
Edward  to  such  real  estate  as  Lord  Kingsborough's  heir-at- 
law.  And  they  covenanted  that  they  would  endeavour  to 
procure  an  Act  of  Parliament  to  carry  these  several  agree- 
ments into  execution,  and  they  agreed  that  they  would  also 
endeavour  that  all  the  real  estate,  whereof  Liord  Kings- 
borough  died  seised  in  fee  simple  or  fee  tail  (the  lands 
therein  mentioned  only  excepted),  subject  to  and  charged 
with  his  debts  which  then  remained  impaid,  should  stand 
limited  to  Sir  Edward  in  fee,  or  to  such  uses  as  he  should 
appoint 

*  By  an ,  Act  of  Parliament  which,  in  pursuance  of  *  291 
the  last  recited  covenant.  Sir  Edward  and  Henry  King 
procured  to  be  passed  by  the  Parliament  of  Ireland  in  April, 
1762,  —  after  reciting  that  Robert,  Lord  Kingsborough,  upon 
the  death  of  Sir  Henry  King,  in  1739,  by  virtue  of  several 
family  settlements  therein  mentioned  (not  noticing  the  settle- 
ment of  1724),  became  seised,  as  tenant  in  tail  male,  of 
several  lauds  and  hereditaments  also  therein  mentioned,  sub- 
ject to  several  debts  and  incumbrances,  and  that  in  1746, 
after  he  had  attained  his  age  of  twenty-one,  he  levied  fines 
and  suffered  recoveries  of  his  estates  in  the  counties  of  Ros- 
common, Sligo,  and  Galway,  and  further  reciting  to  the  same 
import  as  the  recitals  in  the  said  deed  of  compromise,  and 
that  Sir  Edward,  by  his  marriage  articles,  agreed  to  settle  his 
moiety  of  the  lands  devised  to  him  by  Sir  Henry's  will  and 
codicil  to  the  uses  in  the  said  articles  mentioned,  and  that  he 
had  then  issue  one  son,  Robert,  then  a  minor,  and  that  Henry 
had  no  issue,  &c.  It  was  enacted,  that  the  agreement  in  the 
indenture  of  1761,  and  all  the  covenants  and  agreements 
therein  contained,  should  be  binding  and  conclusive  on  Sir 
Edward  and  Henry  and  their  respective  issue,  and  all  per- 
sons claiming  under  them  or  their  issue,  and  that  the  said 
verdict  should  be  conclusive  to  aU  the  said  persons  and  their 
issue;  and  for  carrying  the  said  agreement  into  execution, 
it  was  further  enacted,  that  both  the  first  and  second  class  of 
lands,  together  with  other  lands  therein  mentioned,  of  which 
Sir  Henry  King  was  at  the  time  of  his  death  seised  in  fee,  and 
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which  were  devised  by  his  will  and  codicil,  and  also  certain 
leasehold  estates  thereby  bequeathed,  should  be  vested  in  and 
settled  on  Robert  French  and  Annesley  Gore,  freed  and  dis- 
charged from  all  limitations  and  incumbrances  in  or 

*  292   by  the  said  settlements,  or  *  the  will  and  codicil  of  Sir 

Henry,  or  the  marriage  articles  of  Sir  Edward,  to  the 
use  of  Henry  for  life,  remainders  as  to  so  much  of  the  said 
lands  and  premises  as  were  fee-simple,  to  the  use  of  his  first 
and  other  sons  successively  in  tail  male,  and  as  to  the  lease- 
hold interests  to  the  first  and  other  sons  of  Henry  in  succes- 
sion who  should  attain  twenty-one  or  die  under  that  age 
having  issue,  and  for  default  of  such  issue  in  trust  as  to  all 
the  said  lands  and  premises,  as  well  the  fee-simple  estate  as 
the  leasehold  interest,  so  far  forth  as  Sir  Henry  had  a  right 
and  power  to  devise,  bequeath,  and  dispose  of  the  same,  and 
not  otherwise,  to  the  use  of  Sir  Edward  and  such  other  per- 
sons in  remainder  for  such  estates  respectively,  and  subject 
to  such  charges  and  limitations  as  Sir  Henry  by  his  will  and 
codicil  had  declared  concerning  the  same,  as  the  provisions 
for  his  said  two  sons  Sir  Edward  and  Henry,  and  in  lieu  of 
the  premises  therein  limited  to  the  use  of  Henry  and  his  issue 
male.  And  in  satisfaction  of  every  provision  intended  to  be 
made  for  Sir  Edward's  issue  by  his  marriage  articles,  certain 
lands  in  the  coimty  of  Roscommon  were  vested  in  trustees, 
discharged  from  all  limitations  and  charges  created  by  the 
said  settlements,  or  Sir  Henry's  will  or  codicil,  or  by  any  will 
or  wills  whatsoever  (save  as  thereinafter  was  saved)  made,  or 
alleged  to  have  been  made,  by  Lord  Eingsborough,  to  the  use 
of  Sir  Edward  and  his  issue  male,  remainder,  in  default  of 
such  issue,  to  such  persons  as  would  be  entitled  to  the  same 
if  that  Act  had  never  been  made.  And  to  provide  a  fund 
for  paying  Lord  Kingsborough's  debts  and  the  incumbrances 
affecting  his  real  estate,  and  to  indemnify  Henry  King  against 
the  same,  other  lands  were  vested  in  trustees,  discharged 

from  all  uses  of  the  settlements  before  stated,  and  of 

*  293    Sir  Henry  King's  will,  and  of  all  *  wills  made  or  alleged 

to  have  been  made  by  Lord  Kingsborough,  on  trust  by 
sale  or  mortgage  to  raise  a  fund  to  pay  such  debts  and  incum- 
brances, and  10,0007.  to  be  applied  as  Sir  Edward'  should 
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appoint ;  and  as  to  the  residue  of  such  trust  lands  remaining 
unsold  or  in  mortgi^e,  in  trust  for  such  persons  as  should  be 
entitled  to  them  if  the  Act  had  not  passed.  The  Act,  after 
several  other  provisions,  lastly  provided,  that  nothing  therein 
contained  should  prejudice  the  remainders  claimed  by  the 
sisters  of  Lord  Kingsborough  under  a  will  executed  by  him 
the  18th  of  February,  1746. 

At  the  time  the  agreement  was  executed,  and  till  about  the 
time  of  passing  the  Act,  Sir  Edward  was  ignorant  of  the  con- 
tenets  of  the  settlement  of  1724,  and  was  unable  to  ascertain 
what  lands  descended  to  Sir  Henry,  on  Robert's  death,  as 
his  heir-at-law,  and  what  devolved  to  him  in  settlement ;  and 
being  thus  unable  to  distinguish  the  particular  lands  which 
Sir  Henry  had  a  right  to  devise  from  those  over  which  he  had 
no  such  power,  and  which  latter  devolved  on  Lord  Kings- 
borough  on  Sir  Henry's  death,  the  Act  was  so  framed  as  not 
to  abridge  Sir  Edward's  title  as  Lord  Kingsborough's  heir-at- 
law  to  the  lands  thereby  given  Henry  upon  the  death  and 
Mure  of  issue  male  of  Henry,  if  it  should  appear  that  Sir 
Henry  had  not  power  to  devise  the  same.  Sir  Edward  was 
at  this  time  also  ignorant  of  the  real  purport  of  Mrs.  Riddick's 
declaration  concerning  the  will  of  1746,  and  the  last  clause  in 
the  Act,  saving  the  rights  of  Lord  Kingsborough's  sistera 
under  that  will  was  inserted  in  consequence  of  a  petition 
presented  by  one  of  the  sisters,  while  the  Act  was  in  progress. 
At  that  time  a  case  was  prepared  by  the  counsel  of  Sir  Edward, 
and  a  copy  thereof  furnished  to  each  of  the  husbands 
of  the  *  sisters,  and,  after  being  approved  of  on  their  *  294 
behalf,  the  same  was  laid  before  Mr.  Charles  Yorke, 
with  a  view  to  satisfy  the  husbands  of  the  sisters  as  to  their 
chum  under  the  will  of  1746,  and  Mr.  Yorke,  in  October, 
1762,  after  the  Act  was  passed,  gave  his  opinion  that  the  wiU 
of  1746,  and  also  that  executed  in  1747,  were  cancelled ;  and 
the  sisters  or  their  husbands  set  up  no  further  claim  under 
the  limitations  in  the  will  of  1746,  or  in  respect  of  the  legacies 
purported  to  be  given  them  by  that  will. 

Henry  King,  by  virtue  of  the  Act,  continued  in  possession 
of  the  lands  thereby  given  him  (including  the  lands  now  in 
question)  from  the  date  of  that  Act  up  to  the  time  of  his 
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death  in  1821.  Sir  Edward  continued  in  possession  of  the 
bulk  of  the  family  estates,  and  nothing  occurred  with  refer- 
ence to  the  litigation  between  him  and  Henry,  or  in  relation 
to  Lord  KLngsborough's  will,  until  about  the  period  of  Sir 
Edward's  eldest  son  attaining  his  age  of  twenty-one  years,  in 
1775.  In  June  of  that  year.  Sir  Edward,  then  Earl  of  Kings- 
ton, wrote  a  letter  to  his  eldest  son,  Robert,  Viscount  Kings- 
borough  (who  was  then  in  London),  requesting  him  to  concur 
in  levying  fines  of  the  estates  of  which  the  earl  was  then  in 
possession,  and  which  he  considered  himself  to  have  in  fee, 
and  telling  him  that  before  he  consented  to  levy  such  fines, 
he  would  have  him  fully  satisfied  that  he  did  not  give  a  power 
which  the  earl  had  not  already,  but  only  clear  up  the  title  so 
fully  that  the  earl  might  be  able  to  make  such  use  of  that 
power  as  might  best  serve  his  family.  He  then  alluded  to  the 
extant  part  of  the  will  of  1746,  and  said  he  would  send  his 
son  the  case  laid  before  Mr.  Yorke  in  1762,  with  his  opinion 
on  it,  and  Mrs.  Riddick's  declaration,  and  a  copy  of 

*  295    the  part  of  that  will  then  in  being,  *  to  show  it  was 

the  counterpart  of  that  so  destroyed.  He  added,  that 
from  those  materials  he  begged  his  son  would  get  a  case  drawn 
up  and  laid  before  such  counsel  for  his  opinion,  and  thep  he 
would  be  able  to  judge  whether  he  could  comply  with  what 
he,  the  earl,  desired,  or  not. 

Viscount  Kingsborough  came  of  age  in  July,  1775,  and  went 
to  Dublin,  where  a  case,  founded  partly  on  the  statement 
made  by  Mrs.  Riddick,  was  drawn  out  by  the  earl,  with  the 
approbation  of  his  son,  and  given  to  the  son,  who  laid  it 
before  Mr.  Tisdale,  then  Attorney-General  of  Ireland,  and 
obtained  his  opinion  relative  to  the  cancellation  of  the  will 
of  1746  ;  after  which  the  son  joined  with  his  father  in  suffering 
recoveries  of  the  estates  which  the  earl  was  in  possession  of, 
but  not  including  the  lands  now  in  question,  which  were 
then  held  by  Henry  King  under  the  Act. 

In  January,  1781,  Viscount  Kingsborough  filed  a  bill  against 
the  earl,  his  father,  and  the  trustees  for  sale  under  the  Act  of 
Parliament,  setting  up  the  will  of  1746,  one  part  of  which  Vas 
stated  to  be  then  in  his  possession,  and  stating  the  litigation 
between  Sir  Edward  and  Henry,  the  compromise  by  the  deed 
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of  1761 ;  and  that  it  being  impossible,  by  reason  of  the  will 
of  1746,  to  carry  the  deed  into  effect  without  the  aid  of  Par- 
liament, they  procured  the  Act  of  1762  to  give  validity 
thereto ;  and  that  the  Roscommon  estate  was  thereby  vested 
in  the  trustees  for  sale ;  that  such  trustees  having  sold  part 
of  the  estate,  and  paid  Lord  Kingsborough's  debts,  the  earl 
formed  a  plan  of  prevailing  on  the  plaintiff,  on  his  coming  of 
age,  to  join  with  him  in  suffering  recoveries ;  that  plaintiff  was 
under  the  earl's  influence  at  the  time,  and  ignorant  of 
his  title  under  the  will  of  1746,  which  the  earl  *knew  •296 
to  be  a  subsisting  will,  as  appeared  by  a  letter  from 
Mr.  Glascock,  his  attotoey,  dated  December,  1760. 

In  June,  1781,  the  earl  filed  his  answer,  and  stated,  amongst 
other  things,  that  he  believed  Robert,  Lord  Kingsborough, 
deposited  one  part  of  the  will  of  1746  with  Mark  Whyte,  and 
kept  the  other  for  some  time  in  his  own  hands ;  and  that  he 
cancelled  and  revoked  that  will ;  that  the  reason  for  applying 
for  the  Act  of  1762  was,  because,  under  the  will  and  codicil 
of  Sir  Henry  and  the  defendant's  marriage  articles  of  1752, 
defendant  was  made  tenant  for  life,.with  remainder  in  tail  to 
his  sons,  of  certain  lands  of  which  defendant  was  in  posses- 
sion, and  because  it  was  part  of  the  agreement  with  Henry 
that  such  estate  should  be  then  conveyed  to  Henry  and  his 
issue  in  present  possession ;  that  while  the  bill  for  the  Act 
was  pending,  defendant,  with  the  consent  and  approbation  of 
his  sisters,  caused  a  true  state  of  the  case  relative  to  the  wills 
of  1746  and  1747  to  be  laid  before  Mr.  Yorke,  who  (after  the 
passing  of  the  Act)  gave  his  opinion  that  both  such  wills 
were  cancelled ;  that  before  the  verdict  against  the  will  of 
1752,  Henry  King  directed  Mr.  Hammersley  to  apply  to  Mrs. 
Riddick  relative  to  the  will  of  1752,  and  that  she  made  the 
above-mentioned  declaration  relative  to  the  burning  of  one 
part  of  the  will  of  1746 ;  that  defendant  was  told  thereof 
many  years  afterwards  by  Henry  King,  and  he  sent  to  Mr. 
Hammersley  to  see  Mrs.  Riddick,  to  be  informed  again  touch- 
ing the  cancellation  of  the  said  will ;  that  he  believed  Mr. 
Hammersley,  accordingly,  in  1775,  applied  to  her,  and  that 
she  made  the  same  declaration  as  before,  and  he  believed 
that  Mr.  Hammersley  reduced  it  into  writing,  and  that  she 
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signed  it  in  his  presence  ;  that  in  June,  1755,  defendant 
*297    sent  the  *  plaintiff  (then  in  London)  the  case  and 

opinion  of  Mr.  Yorke,  and  Mrs.  Riddick's  declaration, 
and  also  a  copy  of  the  will  of  1746,  and  that  plaintiff  remained 
in  London  two  months,  and  had  opportunity  of  seeing  Mr. 
Hammersley  and  Mrs.  Riddick ;  that  the  plaintiff,  after  his 
return  to  Ireland  in  1775,  told  the  defendant  he  had  left  the 
papers  with  a  friend  in  London  to  get  Mr.  Dunning's  opinion, 
but  had  no  doubt  it  would  agree  with  Mr.  Yorke's,  and  desired 
the  defendant  to  proceed  to  levy  fines  and  suffer  recoveries ; 
that  plaintiff,  by  a  letter  from  Dublin  of  the  21st  of  November, 
1775,  informed  defendant  he  had  got  Mr.  Dunning's  opinion, 
and  it  agreed  with  Mr.  Yorke's ;  that  defendant  then  wrote 
to  Mr.  Glascock  to  prepare  the  recoveries ;  that  previous  to 
the  fines  and  recoveries  being  levied  and  suffered,  defendant 
gave  plaintiff  the  will  of  1746  (obtained  by  him  out  of  the 
Court  of  Chancery,  where  it  had  been  lodged  by  Mark  Whyte), 
and  Mrs.  Riddick's  declaration,  and  Mr.  Hammersley's  letter 
to  defendant,  which  accompanied  his  evidence,  and  he  dis- 
closed to  plaintiff  every,  circumstance  relating  to  the  will  of 
1746,  which  defendant  was  then  informed  of;  that  plaintiff 
came  of  age  six  months  prior  to  the  recoveries  being  suffered, 
and  had  been  married  some  years,  and  was  in  possession  of  a 
very  large  income,  and  employed  Mr.  Lane  as  his  attorney ; 
that  defendant  never  allowed  the  will  of  1746  to  be  a  sub- 
sisting wiU,  and  had  not  possession  of  it  until  after  the  Act 
of  Parliament  was  passed ;  and  he  admitted,  that  Mr.  Glas- 
cock not  being  informed  concerning  the  revocation  of  the  will 
of  1746,  or  fully  informed  of  all  the  other  circumstances  rel- 
ative to  the  said  will,  wrote  to  the  defendant  the  letter  in  the 
bill  stated ;  that  defendant  offered  to  leave  his  title  as 
*  298  it  stood  prior  to  suffering  the  recoveries  *  to  the  opinion 
of  three  eminent  counsel  in  England  (Mr.  Dunning  to 
be  one),  but  that  the  plaintiff  would  not  agree,  relying,  as  the 
defendant  believed,  on  the  alteration  of  circumstances  by  Mrs. 
Riddick's  death  since  suffering  the  recoveries. 

Li  February,  1781,  the  earl  filed  a  cross-bill  against  the 
said  Viscount  Kingsborough,  stating  and  charging  the  facts 
contained  in  his  answer.    In  June  following  Viscount  Kings- 
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borough  filed  his  answer,  stating,  amongst  other  things,  that 
he  believed  Lord  Kingsborough,  in  1747  or  1748,  dnly  exe- 
cuted a  will,  and  that  the  limitations  in  it  were  much  the 
same  as  those  in  the  wUl  of  1746.  The  answer  then  stated 
the  account  given  by  Mark  Whyte,  in  his  answer  February, 
1758,  relative  to  those  two  wills  and  to  the  counterpart  of 
the  will  of  1746,  not  having  been  foimd  among  Lord  Kings- 
borough's  papers,  and  referred  generally  to  such  answer. 
The  answer  further  stated  two  letters  from  Mr.  Glascock  to 
the  earl,  of  December,  1760,  relative  to  the  treaty  for  a  com- 
promise then  on  foot  between  him  and  Henry,  and  expressing 
a  doubt  whether  Parliament  would,  on  the  concurrence  of 
Henry  King  alone,  conclude  the  will  of  1746  as  well  as  that 
of  1752,  and  give  the  earl  the  fee,  unless  he  could  produce 
evidence  of  the  will  of  1747  having  contained  a  devise  of 
that  nature  to  him  ;  that  defendant,  Viscount  Kingsborough, 
believed  that  so  far  from  Henry  King  having  given  up  his 
rights  under  the  will  of  1746,  they  were  maintained  and 
established  by  the  Act ;  and  he  believed  Mr.  Hammersley 
took  down  the  declaration  of  Mrs.  Riddick,  but  that  it  was 
not  made  on  oath,  and  was  not  true  ;  but,  admitting  it  to  be 
true,  that  it  might  apply  to  the  will  of  1747,  and  not  to  that 
of  1746.  The  viscount  admitted  having  received  from 
the  earl,  in  London,  *  the  copy  of  the  will  of  1746,  ♦299 
and  Mrs.  Riddick's  declaration,  and  the  case  and 
opinion  of  Mr.  Yorke,  and  admitted  he  might  have  had  the 
advice  of  the  most  eiJainent  lawyers,  and  have  informed  him- 
self of  the  character  and  credibility  of  Mr.  Hammersley 
and  Mrs.  Riddick ;  but  that  his  confidence  in  his  father's 
assertions  of  his  being  tenant  in  fee  led  him  to  consider  it 
unnecessary.  That  he  gave  the  above  papers  to  a  friend 
to  get  Mr.  Dunning's  opinion,  who  gave  no  opinion,  but 
recommended  an  amicable  settlement.  That  defendant, 
fearing  the  earl  would  not  be  pleased  with  that  answer  of 
Mr.  Dunning,  wrote  to  the  earl  that  he  got  Mr.  Dunning's 
opinion  agreeing  with  Mr.  Yorke's,  but  that  was  not  true. 

Both  parties  amended  their  respective  bills  by  introducing 
into  them  the  statements  in  their  answers  to  the  original  and 
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cross-bills,  and  they  put  in  their  answers  respectively  to  the 
amended  bills. 

The  earl,  in  his  answer,  insisted  that  the  will  of  1746  had 
been  cancelled ;  that  the  viscount  had  every  means  of  ascer- 
taining all  the  circumstances  relative  to  it  before  he  joined  in 
suffering  the  recoveries ;  that  the  earl  had,  before  any  bill 
was  filed  against  him  by  the  viscount,  offered  to  refer  the 
matters  in  dispute  between  them  to  arbitration,  and  that  if 
the  arbitrators  should  be  of  opinion  that  the  earl  had  not  the 
fee  of  the  estates  in  him  previous  to  suffering  the  recoveries, 
he  would  waive  all  benefit  of  them,  and  settle  the  estates  on 
the  viscount,  who  refused  to  accede  to  that  proposition,  rely- 
ing on  the  alteration  of  circumstances  by  the  death  of  Mrs, 
Riddick,  the  only  witness  of  the  cancellation  of  the  will  of 
1746. 
The  viscount,  in  his  answer,  stated,  among  other  things, 
*       that  the  earl,  in  the  arbitration  referred  to,  drew  up  a 

*  800    narrative,  and  submitted  the  same  to  the  *  referees,  in 

which  he  offered  to  refer  the  whole  to  three  counsel  in 
England  (Mr.  Dunning  being  one),  and  if  they  thought  he 
had  not  the  fee  previous  to  the  fines  being  levied,  he  would 
relinquish  all  power  given  by  the  fines,  and  settle  the  estates 
on  defendant  for  life ;  that  a  few  days  before  the  recoveries 
were  suffered,  it  had  been  rumoured  among  the  friends  of 
the  family  that  the  earl  was  upon  the  point  of  taking  undue 
advantage  of  his  paternal  influence,  and  of  the  viscount^s 
youth  and  inexperience  ;  and  that  Mr.  Tisdale,  who  had  been 
of  counsel  for  Henry  King  in  the  several  suits  between  him 
and  the  earl,  and  was  acquainted  with  every  circumstance 
concerning  the  affairs  and  pretensions  of  both  parties,  de- 
clared his  conviction  that  the  will  of  1746  was  a  subsisting 
will ;  that  such  report  having  reached  the  viscount,  he  inti- 
mated the  same  to  the  earl ;  whereupon  the  earl,  with  the 
knowledge  and  approbation  of  the  viscount,  stated  an  anony- 
mous case,  and  before  the  suffering  of  the  recoveries  the 
said  case  was  laid  before  Mr.  Tisdale,  who  delivered  an  opin- 
ion therein  in  the  words  in  the  earl's  cross-bill  mentioned. 

Evidence  was  gone  into  in  the  original  and  cross  cause  ; 
and  on  the  part  of  the  earl.  Holt  Waring,  Esq.,  one  of  the 
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attesting  witnesses  to  the  will  of  1747,  stated  that  Lord 
Kingsborongh  was  in  that  year  rescued  by  his  brother  Ed- 
ward from  a  very  embarrassing  situation;  that  in  March, 
1747,  he  executed  a  will  in  duplicate  at  Mark  Whyte's  house, 
to  which  he  (Waring)  was  an  attesting  witness,  and  on 
walking  home.  Lord  Kingsborough  told  him  there  was  a 
good  deal  of  parchment  in  his  will,  but  the  purport  of  it 
was  very  short ;  that  he  had  left  every  thing  to  his  brother 
Ned,  except  5000Z.  to  his  daughter  by  Madame  de  la 
Rive  ;  that  Lord  Kingsborough  had  *  two  residences,  *  801 
one  in  Dublin  and  the  other  at  Boyle,  and  his  desks 
were  searched  shortly  after  his  death  by  witness  and  Christo- 
pher Glascock,  deceased ;  that  Henry  King  was  present  at 
the  search  at  Boyle,  and  Mark  Whyte  at  that  in  Dublin,  and 
that  no  will  was  found  of  a  date  prior  to  1752. 

Mr.  James  Glascock,  who  became  the  earl's  solicitor  in 
1758,  on  the  death  of  Christopher  Glascock,  his  father, 
stated,  that  on  preparing  the  Act  of  Parliament  in  1762, 
it  appeared  that  Lord  Kingsborough's  debts  at  his  death 
amounted  to  79,0002.,  besides  the  family  debts  then  due, 
amounting  to  11,0002.,  and  that  such  debts  far  exceeded  his 
personalty ;  that  in  December,  1757,  a  treaty  for  compromise 
was  set  on  foot  between  Edward  and  Henry,  and  instructions 
given  to  counsel  for  a  biU  in  Parliament  to  carry  it  into  effect ; 
but  in  a  subsequent  meeting,  Mark  Whyte  (Henry's  attorney) 
produced  the  will  of  1746,  and  the  same  was  insisted  on  by 
01  on  behalf  of  Henry,  and  thereupon  the  treaty  was  broken 
off;  that  the  compromise  was  set  on  foot  again  in  December, 
1760,  on  the  basis  of  the  terms  agreed  upon  in  1757 ;  that 
witness  wrote  the  letters  in  the  pleadings  to  Earl  Edward,  in 
December,  1760 ;  that  he  was  induced  so  to  do  from  a  con- 
viction that  Mark  Whyte  had  or  could  produce  the  draft  or 
other  evidence  of  the  will  of  1747,  by  which  Whyte,  in  his 
answer  in  Chancery,  stated  he  had  a  legacy  of  600i.,  and  wit- 
ness advised  the  earl  to  stand  off,  in  the  hope  that  Whyte 
would  be  obliged  to  produce  such  will ;  that  the  last  clause 
in  the  Act  of  Parliament,  relative  to  the  will  of  1746,  was 
inserted  on  account  of  a  petition  having  been  preferred  to  the 
Privy  Council  in  the  name  of  Mr.  Wood  and  his  wife,  one  of 
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Lord  Eingsborough's  sisters,  claiming  a  legacy,  and 

*  802    also  a  remainder  in  one-fourth  of  the  *  estates  under 

that  will;  and  of  the  earl's  not  having  been  suffi- 
ciently prepared  with  evidence  to  prove  the  cancelling  of  it 
or  the  contents  of  the  will  of  1747  ;  and  the  session  of  Par- 
liament having  been  then  far  advanced,  it  was  thought  pru- 
dent on  the  part  of  the  earl  to  submit  to  the  insertion  of  such 
clause,  rather  than  run  the  risk  of  the  Parliament  rising 
before  the  Act  could  be  completed.  Witness  prepared  the 
draft  of  the  case  laid  before  Mr.  Yorke  for  his  opinion,  by  the 
earl's  direction,  and  with  a  view  to  satisfy  Mr.  Wood  and 
the  husbands  of  the  other  sisters  as  to  their  claim  under  the 
will  of  1746  ;  and  such  draft  was  settled  by  one  of  the  earl's 
counsel,  and  a  copy  of  it  furnished  to  each  of  the  husbands 
of  the  said  sisters  or  their  agents,  in  order  that  the  same 
might  be  laid  before  their  counsel.  Witness  believed  Lord 
Eingsborough's  three  younger  sisters  were  married  after  the 
date  of  the  will  of  1746  ;  that  each  of  them  received  portions 
from  him  equal  to  their  legacies  in  that  will,  and  that  such 
portions  were  presumed  to  be  in  satisfaction  of  said  legacies, 
save  that  witness  believed  the  husbands  of  the  said  three 
sisters  claimed  such  legacies. 

John  WaUis,  Esq.,  a  subscribing  witness  to  the  will  of 
1747,  stated  that  that  will  was  on  paper,  and  bore  date  the 
23d  of  March,  1747  ;  that  it  was  executed  in  duplicate  at  the 
house  of  Mark  Whyte,  in  the  presence  of  witness.  Holt  War- 
ing, and  James  Hornidge,  deceased ;  that  Mark  Whyte  was 
employed  as  Lord  Eingsborough's  attorney  till  the  death  of 
Lord  Eingsborough,  and  afterwards  by  Henry  Eing,  and  died 
m  1770. 

The  Rev.  William  French  deposed  that  the  desks  and  escri- 
toires of  Lord  Eingsborough,  at  Boyle,  were  searched, 

*  803    shortly  after  his  death,  by  witness  and  Mr.  ♦  Enox,  in 

the  presence  of  E.  Dodd,  Henry  Eing,  and  others ; 
that  no  will  was  found  of  prior  date  to  1762  ;  that  on  the 
evening  of  his  death  E.  Dodd,  at  Henry  Eing's  request, 
sealed  up  the  desks,  and  kept  the  keys  till  the  time  of  such 
search,  when  witness  found  the  seals  unbroken. 

Mr.   Hugh  Hammersley,   attorney,  stated   that  he   was 
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employed  by  Mark  Whyte  in  jan  appeal  case  before  the 
House  of  Lords  in  England,  on  behalf  of  Henry  King,  in 
1758;  that  in  the  course  of  a  previous  correspondence, 
between  175t5  and  1758,  Whyte  requested  him,  on  behalf 
of  Henry  King,  to  see  Mrs.  Riddick,  and  make  inquiry  con- 
cerning a  will  supposed  to  have  been  executed  by  Lord  Eongs- 
borough,  and  dated  18th  February,  1746,  particularly  as  to 
what  she  knew  of  any  cancellation  thereof ;  witness  accord- 
ingly saw  her  at  different  times,  and  she  answered  and 
informed  him  to  the  effect  already  stated,  (a)  and  that  wit- 
ness transmitted  her  declaration,  signed  by  her,  to  Mark 
Whyte;  that  witness  was,  in  1775,  employed  by  Earl 
Edwaid  again  to  inquire  whether  she  knew  and  recollected 
of  the  said  will  of  1746 ;  that  witness  accordingly  saw  her, 
and  made  the  same  inquiries  as  he  had  before,  and  she  gave 
him  the  like  information  as  he  had  received  from  her  on  the 
fonner  occasion,  and  he  reduced  it  into  writing,  and  read  over 
the  same  to  her,  and  settled  it  with  her,  and  she  having 
approved  of  it,  witness  had  two  copies  of  it  made,  and 
attended  her  with  them  on  the  following  day ;  and  she  held 
one  of  them  in  her  hand  while  he  read  the  other,  and  after 
she  approved  of  them,  they  were  both  signed  by  her  in  wit- 
ness's presence,  and  witness  transmitted  them  to  the  earl. 
Witness  then  proved  one  of  such  copies,  and  his  own  memo- 
randum and  signature  at  the  foot  of  it. 

*  John  Vemer  proved  the  case  laid  before  Mr.  Yorke,    *  304 
and  Mr.  Yorke's  signature  to  it.     Charles  Tarrant  and 
Nathan  Drake  stated  that  Mrs.  Riddick  died  in  December, 
1789,  and  they  believed  she  was  a  person  of  veracity. 

The  two  causes  were  set  down  for  hearing  in  1784,  but  in 
1785  a  formal  decree  was  made  by  consent  of  both  parties, 
dismissing  both  bills,  without  costs. 

During  the  preceding  litigation,  and  at  the  time  of  the  dis- 
missal of  the  suits,  the  earl  had  a  second  son,  Henry  King, 
who  died  without  issue,  in  July,  1785.  From  the  dismissal 
of  the  suits,  the  earl  remained  in  undisputed  possession  of 
the  family  estate  in  the  county  of  Roscommon,  up  to  the 
time  of  his  death  in  November,  1797,  and  by  his  will  dated 
(a)  See  pp.  279,  280,  ante. 
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June  in  that  year,  be  devised  all  his  real  estate  (including 
the  reversion  in  fee  in  the  lands  now  claimed  by  Lord  Lorton 
and  Mr.  Robert  King,  expectant  on  the  death  and  fiailure  of 
issue  male  of  his  brother  Henry,  which  he  was  then  entitled 
to,  if  his  elder  brother  Lord  Kingsborough  died  intestate) 
unto  his  brother  Henry,  and  James  Stewart  in  fee,  in  trust, 
after  raising  certain  sums  of  money  therein  mentioned,  to  con* 
yey  the  same  to  his  son.  Viscount  Kingsborough,  in  fee. 

Viscount  Kingsborough  (who  upon  his  father's  death 
became  second  Earl  of  Kingston),  by  his  will  dated  Janu- 
ary, 1798,  devised  all  his  real  estates  to  Thomas,  Bishop  of 
Cork,  and  his  heirs,  to  the  use  of  his  second  son.  Lord  Lor- 
ton, for  his  life,  with  remainder  to  his  first  and  other  sons 
severally  and  successively  in  tail  male,  and  died  in  April, 
1799.  And  Robert  King,  party  to  these  appeals,  Lord  Lor- 
ton's  eldest  son,  bom  some  few  years  afterwards,  became  first 
tenant  in  tail  under  that  devise. 

Henry  King,  the  tenant  for  life,  under  the  Act  of  Par- 
♦  805  liament,  of  the  lands  now  in  question,  and  one  of  *  the 
devisees  and  trustees  in  the  will  of  the  first  Earl  of 
Elingston,  survived  his  cotrustee,  James  Stewart,  and  died 
without  issue  and  intestate  as  to  the  said  trust  estate  in  Feb- 
ruary, 1821,  leaving  George,  third  Earl  of  Kingston,  his  heir- 
at-law,  who  in  that  character  became  entitled  to  the  legal 
estate,  if  the  same  passed  to  the  said  devisees  in  trust  under 
the  wUl  of  Edward,  the  first  earl.  And  on  Henry's  death, 
the  earl  entered  into  possession  of  all  the  lands  which  Heniy 
had  enjoyed  under  the  Act,  and  afterwards  sold  some  of  them, 
and  was  about  to  dispose  of  those  now  claimed,  when  Lord 
Lorton  became  apprised  of  his  and  his  son's  title  thereto  as 
derived  imder  the  will  of  Robert,  the  second  Earl  of  Kingston, 
who  (as  they  were  advised)  became  entitled  as  devisee  in  fee  of 
Edward,  the  first  earl,  who  became  entitled  as  heir-at-law  of 
his  deceased  elder  brother.  Lord  Kingsborough. 

Lord  Lorton,  in  June,  1827,  filed  his  bill  in  these  causes 
against  George,  Earl  of  Kingston,  which  was  afterwards 
amended  by  making  the  Honourable  Robert  King  a  coplain- 
tiff,  and,  by  adding  other  parties,  deduced  the  title  of  the 
plaintifGs  to  the  first  class  of  lands  through  the  settlements 
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of  1689,  1722,  and  1724,  and  the  intestacy  of  Lord  Kings- 
borough,  and  the  wills  of  the  first  and  second  Earls  of  ICings- 
ton ;  and  to  the  second  class,  through  the  two  first  of  those 
settlements  and  the  same  intestacy  and  wills ;  and  the  bill 
charged  that  the  legal  estate  was  outstanding  under  the  Act 
of  Parliament  of  1762,  the  first  earl's  will,  &c.,  and  prayed 
that  the  plaintiflGs  might  be  declared  entitled  to  the  said 
lands  according  to  the  devises  or  limitations  in  the  will  of 
Robert,  the  second  Earl  of  Kingston,  and  that  the  defendant 
Greorge,  Earl  of  Kingston,  might  be  decreed  to  give  up  pos- 
session, and,  with  all  other  necessary  parties,  be  directed  to 
execute  proper  conveyances. 

*  The  Earl  of  Kingston  put  in  his  answer  in  Nov.,  *  306 
1828,  and  thereby  insisted  that  Sir  Henry  King  had 
power  to  devise  both  the  said  classes  of  lands,  and  that  he, 
tiie  defendant,  became  entitled  thereto  on  the  death  of  Henry 
King  in  1821,  as  heir  male  of  the  body  of  the  second  earl, 
under  the  limitations  in  the  will  and  codicil  of  Sir  Heniy ; 
that  Sir  Henry  acquired  the  fee  in  the  first  class  as  heir  of 
his  brother  Robert,  or  under  some  appointment  executed  by 
Robert  pursuant  to  the  power  reserved'  to  him  in  the  settle- 
ment of  1724 ;  and  in  the  second  class  by  purchase  from  the 
trustees  for  sale  under  the  settlement  of  1722.  And  the 
defendant  further  insisted  by  his  answer,  that  even  if  Sir 
Henry  had  not  any  right  to  devise  said  lands,  yet  that  as 
Robert,  Lord  Kingsborough,  had  taken  benefits  under  his 
father's  will,  he  was  not  entitled  to  make  any  claims  incon- 
astent  with  its  provisions ;  and  if  he  were  not  so  bound,  Sir 
Edward  on  his  death  was  bound  to  elect,  and  he  did  elect,  to 
abide  by  the  dispositions  of  the  said  will,  and  he  availed  him- 
self of  the  large  benefits  he  took  under  the  will,  for  the  pur- 
pose of  procuring  the  compromise  with  his  brother  in  1761. 
He  also  in  his  answer  stated,  that  he  had  lately  discovered 
that  Lord  Kingsborough,  in  1746,  made  a  will  duly  attested, 
\mD!g  the  will  referred  to  in  the  saving  clause  of  the  Act  of 
1762,  whereby  all  the  real  estate  was  limited  to  Sir  Edward 
for  life ;  and  he  insisted  that  if  Sir  Henry  had  no  power  to 
devise  the  lands  in  question,  and  Lord  Kingsborough  was 
seised  in  fee,  then  that  he,  the  defendant,  was  entitled  under 
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uch  will  as  heir  male  of  Sir  Edward ;  and  in  support  of  snch 
title,  the  answer  referred  to  the  amended  bill  filed  by  Vis- 
coimt  Kingsborough  against  his  father.  Earl  Edward,  in  1781, 
and  the  earl's  answer  thereto,  and  the  viscount's  answer 
*307  of  June,  1781,  to  the  earl's  bill.  The  answer  *also 
referred  to  Sir  Edward's  said  answers,  filed  1756  and 
1758,  and  to  the  bills  of  Henry  King,  filed  in  the  same  years. 

In  1829,  the  plaintiffs  further  amended  their  bill,  and  put 
in  issue  all  the  equity  pleadings  and  proceedings  hereinbefore 
stated ;  and  the  defendant,  in  his  answer  to  that  bill,  amongst 
other  things,  referred  to  the  said  equity  pleadings  and  pro- 
ceedings, as  evidencing  the  matters  in  that  behalf  in  the 
answer  mentioned. 

In  September,  1829,  the  Earl  of  Kingston  filed  a  cross-bill 
agamst  Lord  Lorton  and  his  son  Robert  King,  for  a  discovery 
of  documents,  &c.,  charging,  among  other  things,  that  LfOrd 
Lorton  had  got  into  his  possession  or  power  the  said  will  of 
1746,  or  a  duplicate  or  copy,  or  an  abstract  therefrom ;  and 
further  charging  that  the  only  testamentary  paper  of  Lord 
Kingsborough  ever  sought  to  be  established,  or  alleged  to 
have  been  executed  subsequent  to  the  will  of  1746,  was 
declared  by  a  jury  to  be  a  forgery,  and  consequently  insuf- 
ficient to  revoke  the  will  of  1746. 

The  plaintiffs  in  the  original  cause,  in  their  answer  to  the 
cross-bill,  stated,  amongst  other  things,  that  Lord  Lorton  had 
in  his  possession  two  paper  writings  purporting  to  be  copies 
of  the  wills  of  1746  and  1752,  which  papers  were  found  in 
1829  at  Mr.  Hamilton's  house  in  Dublin;  and  they  denied 
having  or  ever  having  had  in  their  possession  or  power  the 
will  of  1746,  or  any  duplicate  thereof. 

Evidence  was  gone  into  in  the  original  and  cross  cause,  and, 
on  the  part  of  Lord  Lorton  and  his  son,  Mr.  Fox,  their  solic- 
itor, and  other  witnesses  stated  that  they  had  made  diligent 
search  in  the  places  where  there  was  any  probability  of 
finding  the  alleged  will  of  1746,  and  they  had  not  been 

*  808    able  to  discover  *  it,  or  any  copy  of  it,  except  the  copy 

before  mentioned  in  the  answer. 
On  the  part  of  the  Earl  of  Kingston,  Bernard  Higgins 
deposed  that  he  lately  searched  for  and  found  the  part  of  the 
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will  of  1746,  now  extant,  amongst  the  papers  of  the  late 
Thomas  Kemmis,  who,  as  the  witness  stated,  had  been  the 
law-agent  and  solicitor  of  Edward,  Earl  of  Kingston. 

The  causes  were  heard  for  several  days  before  the  Lord 
Chancellor  of  Ireland,  in  March,  1831,  and  the  plaintiffs  read, 
amongst  other  documents,  the  bill  filed  by  Heniy  King,  in 
June,  1755 ;  the  answers  of  Sir  Edward  King  thereto ;  Mark 
Whyte's  answer,  filed  April,  1767  ;  Sir  Edward's  second  bill ; 
Whyte's  answer;  Henry  King's  third  bill;  Sir  Edward's 
answer  thereto;  the  deed  of  compromise  of  1761,  and  the 
Act  of  Parliament  of  1762;  Earl  Edward's  answer,  filed 
June,  1781 ;  the  Earl's  cross-bill,  filed  1781 ;  Viscount  Kings- 
borough's  answer  thereto ;  the  Earl's  answer,  filed  January, 
1782 ;  the  depositions  of  Holt  Waring,  James  Glascock,  John 
Wallis,  WiQiam  French,  Hugh  Hammersley,  and  other  wit- 
nesses, in  the  cross  cause  of  Kingston  v.  Kingshorough^  and  the 
decree  of  dismissal  in  that  and  the  original  cause.  On  behalf 
of  the  Earl  of  Kingston  were  read,  amongst  other  things,  the 
bills  filed  by  Henry  King,  November,  1756,  and  April,  1758, 
and  the  answers  of  Sir  Edward  thereto ;  the  said  answer  of 
Mark  Whyte,  filed  February,  1758,  and  the  said  deed  of  com- 
promise and  Act  of  Parliament ;  the  bill  filed  by  Viscount 
Kingsborough,  January,  1781,  and  the  answer  of  Earl  Edward 
thereto ;  the  cross-bill  filed  by  Earl  Edward  against  Viscount 
Kingsborough,  February,  1781,  and  the  Viscount's  answers, 
and  the  said  decree  of  dismissal ;  and  the  depositions  of  some 
witnesses  in  that  cause,  and  of  Bernard  Higgins  in  this 
cause. 

*  The  Lord  Chancellor,  after  hearing  the  arguments  *  309 
of  counsel  at  great  length,  and  having  taken  time  to 
consider  the  case,  delivered  his  opinion  in  favour  of  Lord 
Lorton,  on  the  disputed  questions  relative  to  the  power  of 
Sir  Henry  King  to  devise  the  said  lands  and  the  seisin  in 
fee  of  Robert,  Lord  Kingsborough,  and  in  favour  of  his  title 
generally,  as  made  by  his  bill,  in  case  it  should  appear  that 
Lord  Kingsborough  died  intestate,  upon  which  point  his 
Lordship,  by  a  decree  dated  the  20th  of  May,  1831,  directed 
an  issue  to  be  tried  in  the  Court  of  King's  Bench  in  Ireland, 
by  a  special  jury  of  the  county  of  Dublin,  between  Lord 
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Kingston  as  plaintiff,  and  Lord  Lorton  as  defendant,  upon 
the  question,  "Whether  the  said  Lord  IQngsborough  died 
intestate  as  to  his  freehold  estate  or  not,  and  if  not,  by  what 
testamentary  instrument  he  disposed  of  the  same  ?  "  And  it 
was  further  ordered,  that  the  parties  should  be  at  liberty  to 
read  on  the  trial  all  the  proofs  and  evidences  read  in  those 
causes  on  the  hearing  in  Chancery. 

The  issue  was  tried  at  the  bar  of  the  Court  of  King's  Bench 
before  the  four  Judges  and  a  special  jury  of  the  county  of 
Dublin.  The  evidence  adduced  by  the  plaintiff  in  the  issue, 
consisted,  among  other  things,  of  the  deposition  of  Bernard 
Higgins  in  these  causes  as  to  the  finding  of  the  counterpart  of 
the  will  of  1746,  and  the  deposition  of  Arthur  Maguire  in  the 
cause  of  Kingston  v.  Kingsborough^  and  the  contrary ;  the 
said  part  of  the  will  of  1746 ;  the  settlements  of  1722  and 
1724 ;  the  will  and  codicil  of  Sur  Henry  King ;  the  recoveries 
suffered  by  Lord  Kingsborough  in  1746 ;  the  deed  of  com- 
promise of  1761 ;  the  Act  of  1762 ;  the  answers  of  Viscount 

Kingsborough  in  1781  and  1782 ;  administration  with 
*810    the  will  of  1752  annexed;   recoveries   *  suffered  in 

1776 ;  and  the  case  laid  before  Mr.  Tisdale,  with  his 
opinion  thereon. 

The  evidence  for  Lord  Lorton,  the  defendant  in  the  issue, 
consisted  of  the  depositions  of  Mr.  Wallis  and  Holt  Waring ; 
Mark  Whyte's  answer  of  February,  1768 ;  Mr.  Glascock's 
depositions  in  Kingston  v.  Kingsborough ;  certain  deeds  exe- 
cuted upon  the  marriages  of  Lord  Kingsborough's  sisters  in 
1760  and  1761 ;  Sir  Edward  King's  answer  of  the  4th  July, 
1765 ;  Mr.  Hammersley's  and  Nathan  Drake's  depositions  (a) 
in  Kingston  v.  Kingsborough;  the  judgment  in  ejectment ;  the 
answer  of  Viscount  Kingsborough  of  June,  1781 ;  the  answer 
of  Earl  Edward,  filed  4th  June,  1781 ;  orders  made  in  Kings- 
borough  v.  Kingston^  and  the  contrary,  1788  and  1784 ;  the 
decree  of  dismissal  in  those  causes ;  the  depositions  of  Wil- 
liam French,  Gilbert  King,  Holt  Waring,  Charles  Tarrant, 

(a)  Hammersley's  depositions  as  to  Mrs.  Riddick's  declaration  had 
been  objected  to  on  the  part  of  the  Earl  of  Kingston,  but  the  Court  per- 
mitted them  to  be  read  in  obedience  to  the  order  directing  the  issue. 
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and  of  Mr.  Wallis,  to  certain  interrogatories  in  Kingston  v. 
Kingsborough. 

Lord  Lorton's  counsel  also  examined  Mr,  William  Kemmis, 
who  stated  that  his  father,  Thomas  Kemmis,  was  attorney  to 
Robert,  Earl  of  Kingston,  and  that  his  mother  was  daughter  of 
Mark  Whyte ;  that  his  father  had  papers  in  Kingston  v.  Kings- 
borough^  and  the  contrary,  and  had  got  Whyte's  papers ;  that 
witness  gave  Earl  Kingston's  attorney  liberty  to  search  for 
papers  in  his  office,  and  that  that  gentleman  took  away  some 
papers  and  an  old  will.  Mr.  Fox,  also  examined  as  to  the 
searches  made  by  him  for  papers,  stated  he  had  been 
unable  to  find  the  case  laid  before  Mr.  Yorke,  or  *  the  *  311 
original  of  Mrs.  Riddick's  declaration.  The  case  laid 
before  Mr.  Tisdale,  and  the  answer  of  Viscount  Kingsborough, 
filed  May,  1782,  setting  out  the  letter  of  Earl  Edward,  dated 
the  28th  of  February,  1775,  were  read  for  Lord  Lorton.  In 
reply,  the  counsel  for  the  Earl  of  Kingston  called  Mr.  Jones, 
an  attorney,  who  stated  that,  in  March,  1830,  he  searched 
among  Mr.  Kemmis's  papers  for  an  old  lease,  which  he  wanted 
as  attorney  for  Colonel  King,  and  saw  there  the  original  will 
of  1746  (the  counterpart  produced  in  evidence),  and  on  his 
cross-examination  he  stated  there  were  other  old  papers  and 
documents  in  the  same  place.  Mr.  Franks,  the  solicitor  of 
the  Earl  of  Kingston,  stated  that  he  got  some  papers  from 
Mr.  Kemmis,  found  upon  a  second  search  in  May,  1830, 
and  amongst  them  was  the  counterpart  of  the  WiU  of  1746. 
Edward's  answer  of  February,  1758,  was  read  for  both  par- 
ties. 

The  Lord  Chief  Justice,  in  his  charge  to  the  jury,  left  the 
question  of  cancellation  to  them  in  two  ways:  first,  with 
reference  to  the  declarations  of  Mrs.  Riddick,  as  proved  by 
Mr.  Hammersley's  depositions ;  and,  secondly,  on  the  facts 
and  circumstances  of  the  case,  independent  of  those  declara- 
tions ;  and  commented  on  the  law  applicable  to  the  case ; 
and  told  the  jury,  as  they  were  retiring  to  consider  their  ver- 
dict, in  case  they  should  find  a  verdict  for  the  defendant,  to 
inform  the  Court  whether  they  acted  on  Hammersley's  depo- 
fiitions  as  to  Mrs.  Riddick's  declaration.  The  other  Judges 
concurred  with  his  Lordship's  directions,  which  were  not 
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objected  to  by  either  party.     The  jury  found  a  general  ver- 
dict for  the  defendant,  thereby  declaring  the  intestacy  of 
Lord  Kingsborough.     They  added,  in  answer  to  a  question 
from  the  Court,  that  ^'  they  had  taken  Mrs.  Riddick's 

*  812   statement  into  their  consideration,  *  and  they  found 

the  will  of  1746  had  been  cancelled,  because  the  uses 
of  it  had  been  satisfied." 

An  application  was  made  soon  afterwards  in  behalf  of  the 
Earl  of  Kingston,  to  the  Lord  Chancellor,  to  set  aside  the 
verdict,  as  having  been  had  against  law  and  evidence,  and 
contrary  to  the  charge  of  the  Chief  Justice,  and  by  the 
admission  of  illegal  evidence,  and  to  direct  a  new  trial.  By 
an  order  of  the  14th  of  May,  1882,  the  Lord  Chancellor 
ordered  that  the  verdict  should  be  set  aside,  and  that  the 
parties  should  proceed  to  a  new  trial  of  the  said  issue ;  and 
that  the  same  should  be  tried  at  the  bar  of  the  Court  of 
King's  Bench  by  a  jury  of  the  county  of  Sligo. 

The  appeal  by  Lord  Viscount  Lorton,  and  his  son  Robert 
King,  is  against  that  order.  And  the  cross  appeal  by  the 
Earl  of  Kingston,  lodged  subsequently,  is  against  the  decretal 
order  of  the  20th  of  May,  1881,  more  especially  against  so 
much  of  it,  and  also  so  much  of  the  order  of  the  14th  of  May, 
1832,  as  directed  that  the  parties  should  be  at  liberty  to  read 
on  the  trial  of  the  issue  all  the  proofs  and  evidence  read  on 
the  hearing  of  the  cause  in  Chancery. 

Dr,  Liishington  and  Mr.  Knight  (with  whom  was  Mr. 
Parry)  ^  for  Lord  Lorton  and  Mr.  King.  —  The  principal 
question  in  the  first  appeal  is,  whether  the  will  executed  by 
Lord  Kingsborough  in  1746  is  operative,  or  revoked  ?  The 
Court  of  Chancery  might  have  decided  that  question  upon 
the  unobjectionable  evidence  in  the  cause.  The  Lord  Chan- 
cellor of  Ireland,  instead  of  applying  his  own  judgment  to 
that  evidence,  directed  an  issue,  which  was  tried  by  a  most 
intelligent  jury,  and  a  verdict  was  found  according  to  law 
and  to  the  clear  balance  of  evidence,  which  was  suf- 

*  818   ficient  to  establish  the  cancellation  of  the  will,  ♦  with- 

out looking  at  all  to  the  evidence,  the  admissibility  of 
which  was  so  much  disputed  on  the  motion  for  the  new  trial. 
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It  appears  from  the  Lord  Chief  Justice's  report  of  the  trial 
—  which  was  at  bar  and  continued  for  eight  days  —  that  a 
vast  mass  of  documents  was  produced,  part  of  which  was 
rejected,  and  that  after  the  case  was  closed  on  both  sides,  the 
Chief  Justice,  in  his  summing  up,  left  these  questions  to  the 
jury,  "Whether  the  testator  revoked  the  will  of  1746,  by 
cancelling  one  counterpart,  with  an  intention  to  revoke  his 
will?"  and  told  them  that  "the  act  of  cancellation  alone 
was,  in  such  a  case,  not  sufficient,  unless  accompanied  by  an 
intention  to  revoke."  As  to  the  fact  of  cancellation,  he  left 
it  to  them  in  two  ways :  first,  with  a  reference  to  the  declara- 
tions of  Mrs.  Riddick,  as  proved  by  Mr.  Hammersley ;  and 
secondly,  on  the  facts  and  circumstances  of  the  case,  inde- 
pendent of  those  declarations.  He  told  them  that  "  if  they 
believed,  as  was  alleged  by  the  defendant  in  the  issue,  that 
the  testator  had  a  part  of  the  will  in  his  possession,  that  he 
had  not  given  it  to  any  person,  and  that  it  was  not  in  his 
possession  at  his  death,  a  presumption  would  arise  that  he 
had  cancelled  that  part  of  his  will,  which  presumption  it  lay 
upon  the  plaintiff  to  rebut ;  and  that  if  they  believed  that 
the  testator  had  done  so,  it  must  be  presumed  that  he  did  so 
with  an  intention  unconditionally  to  revoke  his  will,  unless 
that  presumption  also  should  be  rebutted  by  the  plaintiff; 
and  that  if  they  should  so  believe,  it  was  a  revocation  of  his 
will,  although  the  other  counterpart  remained  uncancelled." 
He  then  told  the  jury  that  "  the  plaintiff  might  rebut  that 
presumption  by  evidence  of  facts  and  circumstances  incon- 
sistent with  such  an  intention  of  the  testator,  or  by  showing 
that  he  intended  that  the  cancellation  should  not  be  a 
revocation  *  of  his  will,  unless  in  the  event  of  a  will  *  814 
theretofore  executed,  or  a  distinct  will  then  in  his  con- 
templation thereafter  to  be  completed,  being  sufficient  to 
pass  his  real  and  freehold  estates;"  telling  them  that  "a 
general  indefinite  intention  in  the  testator's  mind  to  make 
some  other  will  at  some  future  time,  would  not  be  sufficient 
to  rebut  the  presumption  of  an  intention  to  revoke,  .arising 
from  the  cancellation  of  one  counterpart."  He  then  recapit- 
ulated the  evidence  of  facts  and  circumstances,  upon  which 
the  plaintiff  had  relied  as  tending  to  rebut  the  presumption 
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of  an  unconditional  intention  to  revoke,  and  left  it  to  them 
to  say  whether  there  were  any  circumstances  from  which 
they  could  infer  that  the  testator  intended  that  his  cancella- 
tion of  the  counterpart  should  not  operate  as  a  revocation, 
unless  in  such  events  as  his  Lordship  had  pointed  out.  The 
other  Judges  concurred  in  these  directions,  which  were  not 
objected  to  by  either  party. 

There  is  no  ground  to  object  to  the  learned  Judge's  direc- 
tions, for  it  is  a  well  established  doctrine,  that  if  a  will  be 
executed  in  duplicate,  and  there  is  proof  that  one  part,  kept 
by  the  testator,  was  destroyed  by  him,  or  was  not  found 
among  his  papers  after  his  death,  the  presumption  is  that  he 
cancelled  that  will :  Colvin  v.  FraseVj  (a)  Lozley  v.  Jackson^  (6) 
WiUon  V.  Wilson^  (c)  Davis  v.  Davis,  (d)  That  presumption 
may  be  rebutted  by  evidence  of  circumstances  leading  to  a 
contrary  conclusion,  but  the  ontis  of  producing  such  evidence 
lies  in  the  party  setting  up  the  will.  Henry  King,  who 
claimed  under  the  will  of  1752,  which  was  set  aside  on  the 

trial  of  Sir  Edward's  ejectment,  would  have  the  same 
*  315    interests  under  the  *  will  of  1746,  but  he  did  not  set 

up  or  produce  this  will,  although  he  had  the  custody 
of  all  the  testator's  papers.  The  rational  conclusion  is,  that 
it  was  not  among  the  papers,  and  therefore  that  it  was 
destroyed.  The  next  presumption  of  law  is,  that  xmder  the 
circumstances  proved.  Lord  Kingsborough,  by  destroying 
the  one  part  of  this  will,  cancelled  it  animo  revoeandi.  Pem^ 
herton  v.  Pemherton^  (e)  Onions  v.  Tyrer^  (jg)  Liwhrey  v. 
Ma^on^  (K)  Burtenshaw  v.  Gilbert,  (t)  The  case  of  Colvin  v. 
Fraser^  before  referred  to,  shows  that  if  a  duplicate  of  a  will 
remains  in  the  possession  of  a  third  person,  still  the  destruc- 
tion of  the  original  by  the  testator  is  sufficient  to  destroy  the 
effect  of  the  whole  will.  And  that  doctrine  is  supported  by 
the  case  of  Moore  v.  Moore^  (i)  which  is  also  of  importance  as 
showing  the  view  taken  by  the  Judges  in  the  Court  of  Del- 

(a)  2  Hagg.  226  ;  see  p.  826.  (6)  3  PhU.  126. 

(c)  3  Phil.  545 ;  see  p.  552.  (rf)  2  Addam.  226. 

(«)  13  Ves.  290;  see  p.  308.  (^)  1  P.  Wins.  346. 

(A)  4  Butt.  2515,  and  Comyn,  451.  (i)  Cowp.  49. 
(ib)  1  Phil.  875  ;  see  p.  401. 
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egates  of  the  case  of  Q^oodrigKt^  dem.  Q-lazier  v.  Glazier,  (a) 
The  presumption  that  Lord  Kingsborough  cancelled  the  part 
of  this  will,  which  was  in  his  own  possession,  animo  revocandi^ 
stands  wholly  unrebutted,  and,  therefore,  Upon  the  authori- 
ties referred  to,  the  other  part,  with  whomsoever  deposited, 
was  cancelled  in  effect,  and  the  whole  will  was  revoked. 
Mark  Whyte,  in  his  answer  to  the  bill  filed  by  Sir  Edward 
King  in  1758,  said  he  returned  the  counterpart  of  this  will 
to  Lord  Kingsborough,  and  got  it  back  for  a  precedent  to 
draw  another  will  in  1747.  That  fact,  instead  of  rebutting 
the  presumptions  of  law,  only  tends  to  support  them.  But 
suppose  the  will  of  1746  was  not  destroyed  until  after 
the  cancellation  of  the  will  of  1747,  it  may  be  said,  ♦on  *  816 
the  authority  of  Glazier  v.  Glazier^  that  the  cancel- 
lation of  the  latter  had  the  effect  of  setting  up  the  will  of 
1746,  But  the  subsequent  will  of  1752,  though  proved  not 
to  have  been  duly  executed,  is  sufficient  proof  of  the  testa- 
tor's intention  to  revoke  the  will  of  1746,  for  the  devises  in 
the  will  of  1752  are  quite  different  from  the  will  of  1746. 
The  delivery  of  the  counterpart  of  that  will  to  Mark  Whyte 
was  merely  to  serve  as  instructions  for  a  new  will,  to  be 
drawn  in  the  same  way,  except  that  one  brother  was  to  be 
substituted  for  the  other. 

This  view  of  the  case  is  not  only  consistent  with,  but  is 
supported  by,  the  answer  of  Mark  Whyte,  who  was  the  agent 
and  confidential  solicitor  of  Lord  Kingsborough,  and  also  of 
Henry  King,  and  who,  therefore,  on  failure  of  the  will  of 
1752,  was  interested  in  supporting  the  will  of  1746.  The 
declaration  of  Mrs.  Riddick  that  she  burnt  this  will  by  Lord 
Kingsborough's  directions  would  be  conclusive.  But  the 
admission  of  that  declaration  in  evidence  on  the  trial  was 
objected  to  successfully.  To  Hammersley's  depositions  re- 
specting that  declaration  no  objection  was  taken  by  Lord 
Kingston  in  the  Court  of  Chancery ;  he  is  therefore  bound  to 
admit  them  in  all  subsequent  stages  of  the  suit,  and  by  the 
same  rule  he  has  no  right  to  object  to  the  admission  of  any  of 
the  pleadings  in  the  suits  between'  Sir  Edward  and  Henry 
King,  and  Earl  Edward  and  Viscount  Bangsborough.  The 
(a)  4  Burr.  2512. 

[265] 


*816  CASES  IN  THE  HOUSE  OF  LOBDS. 

earl  and  viscount  were  well  aware  of  all  the  circumstances 
relating  to  this  will ;  they  both  had  seen  Mrs.  Riddick's  dec- 
laration, had  full  means  of  ascertaining  its  correctness,  and 
they  acted  upon  it  in  putting  an  end  to  the  suit  in  1785.  The 
Earl  of  Kingston,  who  claims  through  them,  is  bound 

*  817    by  their  acts.     Though  the  declaration  was  *  not 

read  by  itself  at  the  trial,  Mr.  Hammersley's  deposi- 
tions containing  it  were  read,  and  it  cannot  be  denied  that 
they  had  some  influence  on  the  minds  of  the  jury.  In  truth, 
neither  the  declaration  nor  the  depositions  were  necessary, 
for  the  other  evidence,  to  which  no  objection  could  be  taken, 
would  have  fully  justified  the  verdict.  Objections  may  be 
taken  to  verdicts  on  issues  from  a  Court  of  Equity  on  three 
grounds :  First,  misdirection  of  the  Judge ;  secondly,  rejec- 
tion of  evidence,  neither  of  which  objections  was  taken  here ; 
and  thirdly,  admission  of  evidence,  which  was  the  ground  of 
the  objections  taken.  But  the  object  of  directing  issues,  is 
to  inform  the  conscience  of  the  Judge  in  Equity,  who,  upon 
receiving  the  verdict  of  the  jury,  takes  the  whole  of  the  evi- 
dence, both  in  the  cause  and  before  the  jury,  into  his  con- 
sideration, and  declares  whether  the  verdict  does  or  does  not 
satisfy  his  conscience.  It  has  been  repeatedly  decided,  that 
if,  on  the  trial  of  an  issue,  evidence,  which  ought  to  be 
received,  has  been  rejected,  or  evidence,  which  ought  to  be 
rejected,  has  been  admitted,  though,  in  such  cases.  Courts  of 
Law  would  grant  new  trials,  the  Judge  who  directed  the 
issue  would  not,  if  he  was  satisfied  that  the  verdict  ought 
not  to  be  different,  had  the  rejected  evidence  been  received, 
or  had  the  evidence,  improperly  admitted,  been  rejected. 
The  Warden  of  St.  PauVs  v.  Morris,  (a)  Barker  v.  Bat/^  (J) 
and  Bullen  v.  Mitchel.  (c)  Lord  Redesdale  there  says,  (d) 
"  But  supposing  the  objection  to  the  admission  of  the  entries 
in  this  book  to  be  well-founded,  what  is  to  be  done  on  the 
application  for  a  new  trial?    The  design  of  the  trial  is  to 

inform  the  conscience  of  the  Court,  and  any  special 

*  318    matter  ought  *  to  be  indorsed  on  the  postea.    It  is  not 

a  verdict  to  be  put  on  record  for  judgment,  for  none 

(a)  9  Yes.  155  ;  see  165  et  seq,  (h)  2  Russ.  63  ;  see  75. 

(c)  4  Dow,  297.  (d)  4  Dow,  326. 
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is  given  upon  it,  but  it  is  to  inform  the  conscience  of  the 
Court,  and  that  is  the  right  way  of  considering  it.  Then 
when  I  look  at  what  the  other  evidence  is,  it  appears  to  me 
amply  sufficient  to  warrant  the  verdict.  And  further  on,  in 
the  same  case.  Lord  Eldon  says,  "  Though  evidence  has  been 
rejected,  which  ought  to  have  been  received,  yet,  if  you  are 
satisfied  on  all  the  evidence,  that  if  that  evidence  which  was 
rejected  had  been  admitted,  the  verdict  ought  still  to  have 
been  the  same,  you  ought  not  to  send  the  matter  to  another 
trial."  In  this  way,  both  their  Lordships  made  the  Court 
from  which  the  issue  proceeded  the  tribunal  to  decide  on  the 
sufficiency  as  well  as  the  admissibility  of  the  evidence.  In 
Booth  V.  Blundell^  (a)  the  point  is  put  still  more  strongly 
and  clearly  by  Lord  Eldon,  saying,  (6)  "  In  case  of  miscar- 
riage upon  the  trial  of  an  issue,  by  improperly  rejecting 
evidence,  this  Court,  if  satisfied  that,  had  that  evidence  been 
received,  the  verdict  ought  to  have  been  the  same,  would  not 
grant  a  new  trial,  being  to  form  its  judgment  both  upon  that 
evidence  and  what  appears  on  the  record."  If,  therefore, 
this  evidence  was  properly  required  by  a  Court  of  Equity, 
and  was  received  there,  the  admission  of  it  on  a  trial  insti- 
tuted solely  for  the  purpose  of  informing  the  conscience  of  a 
Court  of  Equity  could  not  be  erroneous. 

This  is  a  peculiar  case,  depending  almost  entirely  on 
written  instruments  and  pleadings  in  equity,  a  species  of 
evidence  least  of  all  fit  for  a  jury.  Considering  the  lapse 
of  time  since  the  death  of  the  alleged  testator,  the 
production  and  the  abandonment  *  of  the  alleged  will  *  319 
in  1757  and  1760,  the  family  arrangement  in  1760, 
confirmed  by  Act  of  Parliament,  the  second  litigation  by  the 
tenant  in  tail,  under  the  same  will  in  1781,  for  the  purpose 
of  establishing  it,  the  dismissal  of  his  bill  with  his  consent  in 
1786,  and  the  subsequent  acquiescence  in  the  title  derived 
dehoTi  that  will,  no  Judge  of  a  Court  of  Equity,  considering 
all  these  circumstances,  and  also  the  expenses  to  which  Lord 
Lorton  has  been  put,  and  the  injustice  of  keeping  him  longer 
out  of  possession  of  the  property  to  which  he  has  been 
declared  entitled,  subject  only  to  the  question  on  this  will 
(a)  19  Ves.  494.  (6)  19  Ves.  p.  503. 
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already  decided  in  his  favour,  ought  to  direct  a  new  trial  of 
that  question,  especially  when  the  law  is  so  clear  s^ainst  the 
validity  of  the  will,  without  referring  to  the  evidence  that 
was  objected  to.  The  only  ground  for  granting  the  issue  at 
fii-st,  was,  that  Lord  Kingston,  being  the  heir-at-law,  was 
entitled  to  it  upon  the  principles  of  Courts  of  Equity.  The 
grounds  on  which  such  issues  are  granted,  and  on  which  also 
new  trials  of  them  may  be  refused,  are  laid  down  in  Whyte 
V.  Wihon.  (a) 

[Lord  Plunket.  —  This  was  not  an  issue  granted  to  the 
heir-at-law  as  heir-at-law,  but  to  a  person  who,  though  heir- 
at-law,  claimed  as  issue  in  tail  under  the  wiU.] 

It  was  not  competent  to  Lord  Kingston  to  set  up  that  will 
after  what  passed  at  the  termination  of  the  former  suits 
between  the  parties,  from  whom  he  claims.  This  will  was 
not  thought  of  from  1785,  until  it  was  discovered  among 
some  old  papers  in  1830,  three  years  after  Lord  Lorton's  bill 
was  filed.  He  had  been  opposed  to  the  issue  from  the  begin- 
ning, and  intended  to  appeal  against  it.  He  submitted  only 
in  hopes  that  the  verdict  would  put  an  end  to  litiga- 

*  820    tion.     He  *  afterwards  confined  his  appeal  to  the  order 

for  a  new  trial,  and  it  was  not  until  after  his  appeal  was 
presented,  that  Lord  Kingston  appealed  from  so  much  of  the 
original  decree  as  was  declaratory  of  Lord  Lorton's  rights, 
and  also  from  so  much  of  that  decree,  and  of  the  order  for 
the  new  trial  of  the  issue,  as  directed  the  proofs  and  evi- 
dences in  the  cause  to  be  read  at  the  trial  without  any 
qualification.  The  qualification  and  exception  to  evidence, 
suggested  by  the  cross  appeal,  applied  not  only  to  Mrs.  Rid- 
dick's  declaration  and  Mr.  Hammersley's  depositions,  but 
also  to  the  pleadings  in  the  suit  between  Earl  Edward  and 
Viscount  Kingsborough.  The  statements  and  admissions 
contained  in  the  pleadings  do  not  bar  or  estop  Lord  Lorton 
from  denying  the  validity  of  the  will.  There  is  a  distinction 
between  an  admission  and  an  estoppel,  —  the  latter  is  con- 
clusively binding ;   a  receipt  is  an  admission,  but  it  is  not 

(a)  13  Ves.  87. 
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conclusive.  Skaife  v.  Jackson^  (a)  Sampson  v.  Cooke.  (6) 
Viscount  Kingsborough's  bill,  in  1781,  proceeded  on  the 
ground  that  he  was  deceived  in  joining  his  father  in  suffer- 
ing recoveries  upon  his  father's  representation,  that  his 
consent  was  only  matter  of  form  to  clear  the  title,  which 
was  good  without  it,  because  the  will  of  1746  was  void, 
whereas  he  had  afterwards  discovered  that  the  will  was 
Talid,  and  that  his  father  had  only  a  life-estate  before  the 
recoveries  were  suffered.  It  is  clear  that  the  bill  was  founded 
on  a  misconception  of  title.  The  viscount  was,  in  fact,  only 
the  heir-apparent  of  one  who  had  the  fee-simple  of  the  estate. 
To  support  the  argument  on  the  other  side,  it  must  be  shown 
that  he  was  tenant  in  tail.  At  the  utmost  he  was  only  issue 
in  tail.  Now  what  the  tenant  in  tail  does  binds  the 
*  issue  in  tail,  and  in  such  a  case  an  adjudication  *321 
against  the  tenant  in  tail  binds  the  issue  in  tail,  and 
is  pleadable  accordingly :  Lloyd  v.  Johns^  (c)  WestmecUh  v. 
Westmeath^  ((?)  and  Roe  dem.  Brune  v.  Rawlings  ;  (e)  for  here 
there  was  an  adjudication  of  the  very  point  now  brought  into 
discussion,  and  by  that  adjudication  the  tenant  in  tail  was 
bound.  It  is  admitted,  that  what  a  man  says  before  he  comes 
iDto  possession  does  not  bind  him  afterwards.  But  what  he 
does  when  in  possession  will  have  that  effect.  An  analogous 
case  in  point  of  principle  has  been  decided  in  the  Court  of 
Common  Pleas,  with  respect  to  the  rights  of  assignees  in 
bankruptcy,  where  evidence  of  what  the  man  had  said  and 
done  before  he  became  assignee,  was  rejected  by  the  Court 
as  incompetent  to  bind  him  when  he  had  assumed  that  char- 
acter. It  is  therefore  plain,  that  all  that  Viscount  Kings- 
borough  said  and  did  before  he  came  into  possession  cannot 
now  be  used  against  him,  because  he  was  then  only  the  heir- 
apparent  of  a  man  in  possession.  If,  therefore,  it  was  proper 
to  direct  the  issue  at  all,  the  direction  that  the  parties  should 
be  at  liberty  to  read  at  the  trial  the  proofs  and  evidences  read 
at  the  hearing,  was  fully  justified  by  the  circumstances  of  the 
case,  and  by  the  principles  and  practice  of  Courts  of  Equity. 

(a)  3  B.  &  C.  421.  (h)  5  B.  &  Ad.  606. 

(c)  9  Ves.  65  et  seq.  (rf)  3  Madd.  436. 

(e)  7  East,  279. 
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Some  of  the  evidence  objected  to  by  Lord  Kingston  in  his 
appeal,  having  been  read  for  himself  in  the  trial,  in  pursuance 
of  the  order  directing  the  issue,  he  ought  not  now,  after  fail- 
ing in  the  trial,  be  heard  to  complain  of  that. 

The  reasons  annexed  to  the  cross  appeal  suggest  a  case  of 
election  between  Lord  Kingsborough  and  Sir  Edward 
*822  and  Henry  King,  in  case  Sir  Henry  King  had  *no 
power  to  dispose  of  these  estates  by  his  will.  No 
point  of  that  sort  could  arise  between  the  parties  to  these 
appeals ;  Lord  Kingsborough  took  nothing  xmder  that  will ; 
he  had  a  paramount  title.  Upon  the  death  of  Henry  King, 
in  1821,  Lord  Kingston,  as  his  heir-at-law,  entered  into  pos- 
session of  these  estates.  His  yoimger  brother.  Lord  Lorton, 
claimed  to  be  beneficially  entitled  to  them  under  his  father^s 
will,  and  he  filed  his  bill  against  Lord  Kingston  for  a  convey- 
ance. Lord  Kingston  filed  his  cross-bill,  claiming  to  be 
entitled  to  the  estates  as  tenant  in  tail  under  the  will  of  Sir 
Henry  King,  or  the  will  of  Lord  Kingsborough,  dated  1746, 
Lord  Lorton  put  his  case  thus :  no  estate  tail  is  in  existence 
under  the  will  and  codicil  of  Sir  Henry  King,  and  Lord 
Kingsborough 's  will  was  clearly  revoked;  at  all  events  it 
cannot  be  enforced  by  Lord  Kingston,  having  been  aban- 
doned by  his  father,  the  first  tenant  in  tail,  whose  interest 
and  title  under  it  were  the  same  which  Lord  Kingston  claims. 
Sir  Henry  King  having  no  power  to  dispose  of  the  estates, 
they  devolved  on  his  eldest  son  Robert,  afterwards  Lord 
Kingsborough,  under  the  former  settlements,  and  he  having, 
in  1746,  barred  the  entail, -settled  the  estates  to  the  ultimate 
uses  of  his  right  heirs,  and  upon  his  death  without  issue,  in 
1755,  his  next  brother  and  heir,  Sir  Edward,  first  Earl  Kings- 
ton, became  entitled,  and  devised  the  estates  to  his  son.  Vis- 
coxmt  Kingsborough,  who  by  his  wiU  devised  them  to  the  use 
of  his  second  son.  Lord  Lorton. 

Mr.  Pemberton  and  Mr.  Jacobs  for  Lord  Kingston.  —  There 
are  three  objections  to  the  decree :   First,  the  bill  ought  to 
have  been  dismissed  without  directing  any  issue.     But,  sec- 
ondly, if  any  issue  was  necessary,  then  it  is  clear  that 
•  823    it  should  not  have  been  such  an  *  issue  as  was  framed 
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in  this  case,  but  ought  to  have  been  one  which  would  have 
prevented  Lord  Kingston  from  setting  up  the  legal  estate. 
And,  lastly,  if  any  issue  was  necessary,  there  ought  not  to 
have  been  any  direction  as  to  the  evidence,  but  the  case 
ought  to  have  gone  before  the  Court  of  Law  in  the  ordinary 
manner.  If  these  three  objections  to  the  original  decree 
cannot  be  maintained,  and  if  the  House  shoiild  be  of  opinion 
that  an  issue  was  properly  directed,  then  arises  the  question, 
whether  there  ought  not  to  be  a  new  trial. 

In  the  first  place,  there  ought  not  to  have  been  any  issue  at 
all.  The  Court  of  Equity  had  before  it  sufficient  circum- 
stances on  which  to  found  a  decision.  By  the  compromise  of 
1761,  and  the  Act  of  Parliament  of  1762,  the  estates  were 
fully  disposed  of  to  the  uses  of  the  will  of  Sir  Henry  King. 
The  seisin  in  fee  of  the  settlor,  in  1689,  is  not  disputed. 
Indeed,  Lord  Kingston's  title  is  founded  upon  it.  The 
destruction  of  the  contingent  remainders  contained  in  the 
settlement  of  1689  was  not  a  breach  of  trust,  (a)  That 
settlement  created  charges  upon  certain  lands.  Those  lands 
are  the  subject  of  the  subsequent  settlement  of  1722,  and  by 
that  settlement  are  discharged  from  the  charges  created  and 
imposed  on  them  by  the  former  settlement,  some  of  the  lands 
themselves  being  given  in  lieu  of  those  very  charges.  From 
the  proofs  in  the  cause  it  is  sufficiently  clear,  that  Sir  Henry 
King  was  seised  of  these  estates  in  fee,  and  that  by  his  will 
and  codicil  he  created  an  estate  in  tail  male  in  them,  under 
which  the  present  Earl  of  Kingston  became  entitled  to  the 
estates  as  heir  male  of  his  grandfather.  Earl  Edward.  But 
if  it  were  doubtful  whether  Sir  Henry  King  had  power  to 
dispose  of  these  estates,  yet  having  in  fact  assumed 
the  right  to  do  so,  and  his  sons,  *  Lord  Kingsborough  ♦  824 
and  Edward,  having  taken  beneficial  interests  under 
his  will,  it  is  not  competent  for  Lord  Lorton,  claiming  as  a 
volunteer  under  them,  to  dispute  the  title  of  Lord  Kingston, 
claiming  an  estate  tail  under  that  will.  By  the  agreement  of 
1761,  and  the  Act  of  Parliament,  Henry  King,  youngest  son 
of  Sir  Henry,  was  to  have  these  estates  under  such  limita- 
tions, with  such  powers  and  with  such  remainders  as  were 
(a)  Sed  vide  Mansell  v.  Mansell,  2  F.  Wms.  678. 
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appointed  concerning  them  by  Sir  Henry's  "vnll,  whether  he 
had  or  had  not  power  to  devise  them.  Lord  Lorton,  there- 
fore, deriving  title  from  Earl  Edward,  who  was  a  party  to  the 
agreement,  ought  not  to  be  allowed  to  dispute  Lord  Kings- 
ton's title  claiming  under  that  will. 

It  is  said  that  a  case  of  election  cannot  be  raised  against 
Lord  Kingsborough  under  Sir  Henry  King's  will,  for  that 
he  took  nothing  under  it.  That  argument  cannot  be  main- 
tained, for,  in  point  of  fact.  Lord  Kingsborough  came  in 
under  the  will  by  way  of  remainder,  and  had  therefore  a 
sufficient  interest  to  put  him  to  an  election.  The  agreement 
and  the  Act  of  Parliament  are  conclusive  as  to  the  estates 
mentioned  in  that  will,  and  the  first  was  made  for  the  express 
purpose  of  giving  effect  to  it.  So  far,  therefore,  as  the  acts 
of  the  parties  are  concerned,  that  will  is  established.  Then 
comes  the  Act  of  Parliament,  which  was  passed  for  the  sole 
purpose  of  making  the  agreement  effecibual,  and  consequently 
there  are  two  most  important  matters  which  go  directly  to 
the  establishment  of  the  will  of  Sir  Henry  King.  It  is  true 
that  there  is  in  the  Act  a  limitation  contained  in  these  words, 
"  So  far  as  the  said  Sir  Henry  King  had  power  to  devise  the 
same ; "  but  those  words  relate  only  to  his  lawful  authority 
to  do  an  act,  and  do  not  refer  to  the  question  whether 

*  325    he  did  the  act  or  not,  or  whether  he  attempted  *  to  do 

it.  Besides,  those  words  apply  to  the  leasehold,  not 
to  the  freehold,  premises.  But  if  there  are  ambiguous  ex- 
pressions in  either  the  deed  or  the  Act  of  Parliament,  this 
House  will  so  construe  them  as  to  give  effect  to  that  which 
was  plainly  the  intention  of  both.  Sir  Henry  had  professed 
by  his  will  to  devise  his  freehold  and  leasehold  estates  in  the 
same  manner.  By  the  law  he  was  not  able  to  do  so.  Yet 
his  intention  was  respected,  and  the  agreement  declared  that 
his  devise  should  be  held  good.  The  Act,  too,  declared  the 
same  thing. 

With  respect  to  Lord  Kingsborough's  will  of  1746,  it  may 
be  admitted  that  the  general  doctrine  of  law  is,  that  if  a  man 
has  made  duplicate  copies  of  a  will,  and  destroys  one  of 
them  which  is  in  his  possession,  and  does  it  animo  revocandij 
the  other  copy,  which  is  not  in  his  possession,  will  be  can- 
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celled.  But  then  the  animus  of  the  act  is  not  conclusively 
shown  by  the  destruction  of  the  one  part.  At  the  very 
moment  he  may  repent  of  what  he  has  done,  and  while  the 
flames  are  consuming  one  copy,  he  may  desire  to  rescue  it. 
If,  then,  he  leaves  the  other  copy  in  the  hands  of  the  person 
with  whom  it  has  been  intrusted,  and  does  not  attempt  to 
obtain  possession  of  it,  and  destroy  it,  nor  give  any  orders 
for  its  destruction,  he  thereby  shows  that  the  burning  of 
the  one  part  was  but  the  hasty  act  of  the  moment,  and  was 
not  even  a  part  execution  of  a  settled  purpose  of  revocation. 
The  mere  act  of  cancelling  a  will  is  no  revocation,  unless 
done  animo  revocandu  Burtenshatv  v.  Gilbert,  (a)  The  ques- 
tion of  the  intention  of  the  testator  is  a  matter  of  fact  to  be 
determined  by  the  acts  which  he  did,  and  the  circumstances 
under  the  influence  of  which  he  was  at  the  moment 
acting.  Here  the  testator  allowed  the  *  will  to  remain  ♦  826 
for  a  long  time  in  the  possession  of  Mark  Whyte,  then 
had  it  from  him,  and  then  returned  it  to  him  as  a  precedent 
by  which  to  prepare  another  will.  Without,  therefore,  im- 
peaching Mrs.  Riddick's  character,  without  even  supposing 
her  to  have  been  mistaken  as  to  any  of  the  facts  to  which 
she  spoke,  it  may  be  contended  that  those  facts  themselves 
amount  only  to  a  hasty  expression  of  an  intention  which  was 
neyer  seriously  entertained,  and  at  all  events  was  never 
deliberately  acted  on.  In  that  case,  the  cancellation  is  not 
complete.  Doe  d.  Perkes  v.  Perkes.  (6)  But  the  declaration 
(rf  Mrs.  Riddick,  under  the  circumstances  in  which  it  was 
obtained,  being  called  on  to  speak  of  what  happened  many 
years  before,  not  upon  oath,  nor  subject  to  cross-examination, 
and  not  knowing  whether  she  was  speaking  of  the  will  of 
1746  or  that  of  1747,  was  improperly  received  in  evidence  on 
the  trial  of  this  issue.  The  facts  stated  by  her  were  at  most 
but  hearsay  evidence,  deposed  to  by  Mr.  Hammersley,  and  it 
is  impossible  to  say  that  hearsay  representations  ought  to  be 
laid  before  a  jury ;  and  if  such  representations  are  improperly 
admitted,  then,  as  the  effect  of  them  on  the  minds  of  the  jury 
camiot  be  estimated,  there  ought  to  be  a  new  trial,  in  order 
to  let  a  jury  decide  on  the  facts  of  the  case,  independently  of 
(a)  Cowp.  49  ;  see  p.  52.  (b)  3  B.  &  Ad.  489. 
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such  testimony.  It  is  probable  that  the  Court  might  refuse  a 
new  trial  in  a  case  wBere  it  was  doubtful  whether  testimony 
improperly  admitted  could  have  produced  any  effect  upon  the 
jury ;  but  here  the  testimony  was  directly  bearing  on  the  point 
immediately  at  issue  between  the  parties,  and  its  admission 
must  have  affected  in  the  most  material  manner  the  great 
question  in  the  cause.  It  was  admitted  that  the  jury  were 
influenced  by  this  evidence. 

*  827       *  It  Inay  be  true  that  the  object  of  an  issue  is  not  to 

decide  the  cause  but  to  inform  the  conscience  of  the 
Court  by  which  the  cause  is  to  be  decided.  But  though  not 
bound  by  the  opinion  of  a  jury,  the  Court  of  Chancery  is 
influenced  by  that  opinion ;  and  if  such  opinion  is  obtained 
upon  evidence  that  ought  never  to  have  been  laid  before  a 
jury,  the  conscience  of  the  Court  will  not  be  properly  informed, 
and  the  very  object  of  granting  the  issue  will  be  defeated. 

It  is  not  true  that  a  party  who  does  not  object  to  the  admis- 
sion of  evidence  at  the  hearing  is  precluded  from  objecting  to 
the  same  evidence  when  tendered  to  a  jury  on  the  trial  of  an 
issue.  The  daily  practice  of  the  Courts  of  Equity  is  an  answer 
to  such  an  argument.  The  statements  of  parties  are  con- 
sidered by  the  Judge  in  equity  in  the  light  of  evidence,  on 
which  he  founds  his  decision;  but  if,  after  examining  the 
case,  he  is  not  satisfied  with  the  proof  of  some  of  the  facts, 
and  thinks  fit  to  direct  an  issue,  either  party  is  at  liberty,  on 
the  trial  of  that  issue,  to  object  to  evidence  not  ordinarily 
admissible  in  a  court  of  law ;  and  this  right  of  objection  is  so 
completely  recognized  by  Courts  of  Equity,  that  if  the  Judge 
in  equity  thinks  that  such  evidence  should  be  laid  before  a 
jury,  he  makes  a  special  order  for  that  purpose.  If  the  argu- 
ment on  the  other  side  was  well  founded,  such  an  order  would 
be  at  all  times  unnecessary.  Lord  Lorton  claims  as  volunteer 
under  the  will  of  his  father,  who,  in  his  answer  to  Earl 
Edward's  bill  in  1781,  after  being  fully  informed  of  all  the 
circumstances  relating  to  the  cancellation  of  the  wiU  now 
relied  on  by  Lord  Lorton,  declared  on  oath  his  belief  that 
that  was  a  subsisting  will  on  the  death  of  the  testator, 

*  328    Lord  Eongsborough.    That  answer,  which  was  *  read 

at  the  trial,  ought  to  have  satisfied  the  jury  that  the 
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fact  was  as  therein  stated,  and  that  the  will  was  never  revoked. 
That  answer  ought,  at  all  events,  be  held  as  an  estoppel  against 
Lord  Lorton's  denial  of  the  validity  of  the  will. 

Among  the  eases  cited,  besides  those  before  mentioned, 
were  the  following :  Palmer  v.  Lard  Aylesbury^  15  Ves.  176 
and  299,  Andrews  v.  Palmer  and  Corbett  v.  Corbett^  1  Ves,  & 
B.  21  and  335,  and  Gordon  v.  Gordon^  1  Swanst.  166,  as  to 
the  reading  of  the  depositions  on  the  trial  of  an  issue ;  Tatham 
V.  Wrightj  2  Myl.  &  K.  1,  as  to  new  trials  of  issties ;  JEz  parte 
the  Earl  of  llchesterj  7  Yes.  862  et  seq.  as  to  the  revocation  of 
wills. 

January  23,  1838. 

The  Lord  Chancellor. — These  appeals  were  argued  at 
jour  Lordships'  bar  a  considerable  time  since.  The  facts 
were  so  complicated  and  the  period  so  long  during  which  it 
was  necessary  to  examine  the  numerous  transactions  respecting 
the  property  in  question,  that  I  felt  that  I  should  not  be  jus- 
tified in  attempting  to  come  to  any  conclusion  as  to  what 
course  it  would  be  proper  for  your  Lordships  to  follow  until 
I  had  an  opportunity  of  devoting  my  imdivided  attention  to 
the  subject  for  a  considerable  time  together.  That  oppor- 
tunity I  have  now  had,  and  notwithstanding  the  difficulties 
of  the  case,  I  do  not  expect  that  your  Lordships  will  enter- 
tain much  doubt  as  to  the  judgment  to  be  pronounced.  It 
would  occupy  too  much  of  your  Lordships'  time  to  enter  into 
any  detailed  narrative  of  the  facts  which  have  given  rise  to 
the  present  litigation,  nor  can  it  be  necessary,  as  they  are 
fully  stated  in  the  printed  papers  on  your  Lordships'  table. 
I  propose,  therefore,  to  confine  myself  to  such  of  the 
matters  as  it  may  be  necessary  to  state,  in  order  *  to  *  329 
make  intelligible  the  observations  which  I  propose  to 
submit  to  your  Lordships. 

Lord  Lorton's  case  is,  that  his  grandfather,  Edward,  first 
Earl  of  Kingston,  was  seised  in  fee  of  the  estates  in  question ; 
that  he  by  his  will  devised  those  estates  to  trustees,  of  whom 
hiB  brother,  Henry,  was  the  survivor,  in  trust  for  his  son 
Robert,  the  late  Earl  of  Kingston,  and  that  that  Robert  by  his 
will  devised  these  estates  for  the  benefit  of  his  second  son, 
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Lord  Lorton,  and  his  family.  He,  therefore,  calls  upon  Lord 
Kingston,  as  the  heir  of  Henry  King,  the  surviving  trustee, 
to  convey  the  legal  estate  for  the  benefit  of  those  entitled. 
To  this  claim  Lord  Kingston  says,  that  it  is  not  true  that 
Earl  Edward,  Lord  Lorton's  and  Lord  Kingston's  grandfather, 
was  seised  in  fee  of  those  estates ;  that  his  claim  to  them  was 
as  heir  to  Robert  (Lord  Kingsborough),  but  that  this  Robert, 
if  he  was  so  seised  of  the  estates,  made  a  will  in  1746,  by 
which  he  made  his  brother  Edward  tenant  for  life,  with  a 
remainder  under  which  he.  Lord  Kingston,  is  now  entitled ; 
but  that  in  fact  Robert  was  not  seised  of  these  estates,  but 
that  they  had  been  otherwise  settled  by  previous  settlement, 
and  a  will  of  Sir  Henry  King,  the  father  of  that  Robert  and 
of  Edward.  The  questions,  therefore,  are:  first,  whether 
Robert  was  seised  in  fee  of  those  estates ;  secondly,  if  he  was 
so  seised,  whether  his  brother  Edward  succeeded  to  them  as 
his  heir,  or  Robert  disposed  of  them  by  the  will  of  1746.  To 
come  to  a  safe  conclusion  upon  the  first  of  these  points,  it  will 
be  necessary  shortly  to  consider  the  early  history  of  the  title 
to  these  estates.  To  avoid  the  repetition  of  names,  the  prop- 
erty was,  in  the  argument  at  the  bar,  divided  into  two  denom- 
inations, called  the  first  and  second  class  of  lands; 
♦  330  and  as  they  were  also  the  subject  *  of  different  deeds, 
it  will  be  expedient  to  keep  in  mind  those  denomina- 
tions, which  I  propose  to  adopt. 

It  appears  that  under  a  settlement  of  the  year  1689,  Sir 
Henry  King  was  tenant  for  ninety-nine  years,  remainder  to 
his  first  and  other  sons  in  tail  male  ;  that  this  Sir  Henry  King 
died  in  1739,  leaving  Robert,  his  eldest  son,  who  thereupon 
entered  into  possession  as  tenant  in  tail.  This  Robert  suffered 
recoveries  in  1746,  and  died  in  1755,  leaving  Edward,  his 
brother,  his  heir.  This  Edward  by  his  will  in  1797  devised 
property  to  his  eldest  son,  Robert,  in  terms  sufficient  to  em- 
brace all  the  property  he  had  power  to  dispose  of,  and  this 
Robert  devised  the  property  to  his  second  son,  the  present 
Lord  Lorton,  and  his  family.  But  it  appears  that  in  1722, 
Sir  Henry  King  and  his  brother  Robert — Sir  Henry  being 
tenant  for  ninety-nine  years,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  Robert  and  his  issue — levied  fines 
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and  suffered  recoveries,  and  by  settlement  limited  the  first 
class  of  lands  to  Robert  in  fee,  and  the  second  class  of  lands 
to  Sir  Henry  in  strict  settlement ;  and  that  Robert  by  a  settle- 
ment in  1724  limited  the  first  class  of  lands  to  his  brother, 
Sir  Henry,  in  strict  settlement,  so  that  under  the^e  settle- 
ments, as  well  as  under  the  original  settlement  of  1689, 
Robert  was,  in  1746,  when  he  suffered  recoveries,  entitled  in 
tail  to  both  classes.  It  appears  that  the  trustee  to  preserve 
joined  in  the  recoveries  of  1722,  but  that  cannot  affect  the 
question  between  the  parties  now  litigant.  However,  Sir 
Henry,  by  his  will  (though  he  had  no  power  to  do  so,  being 
only  tenant  for  ninety-nine  years),  devised  the  second  class 
of  lands  for  the  benefit  of  his  younger  sons,  Edward  and 
Henry ;  and  by  his  codicil,  devised  all  his  lands  which  came 
to  him  upon  the  death  of  his  brother  Robert  (which, 
it  is  contended,  include  the  *  first  class  of  lands),  as  to  *  331 
one-half,  to  Edward  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  Henry  for  life,  remainder  to 
his  first  and  other  sons  in  tail ;  and  as  to  the  other  half,  in  the 
same  manner,  putting  Henry  first,  with  a  proviso,  that  if  the 
estates  settled  on  testator's  marriage  should  come  to  Edward, 
then  that  these  estates  should  shift  to  Henry.  It  appears 
that,  notwithstanding  this  will,  Robert,  the  eldest  son,  pos- 
sessed both  classes  at  his  death,  and  it  does  not  appear  that 
the  second  class  of  lands  was  ever  claimed  by  the  younger 
sons  against  the  eldest.  If,  however.  Sir  Henry's  will  oper- 
ated upon  the  first  class  of  lands,  his  son  Henry  would  be 
entitled  to  the  whole  of  them  for  life  ;  remainder  to  his  first 
and  other  sons  in  tail,  remainder  to  Edward  for  life,  remainder 
to  his  first  and  other  sons  in  tail. 

Upon  Edward  succeeding  to  Robert,  in  1755,  disputes  hav- 
mg  arisen  between  Edward  and  Henry,  as  to  a  supposed  will 
of  Robert,  Lord  Kingsborough,  of  1752,  by  which  he  devised 
all  his  estates  to  his  brother  Henry,  and  which  will  Edward 
disputed,  suits  in  Chancery  were  instituted,  in  which  Edward, 
then  Sir  Edward,  claimed  the  lands  under  the  settlement  of 
1722,  or  as  heir  to  Robert ;  and  this  was  the  question  between 
the  parties.  But  it  also  appears,  that  the  settlement  of  1724 
was  not  known  to  Sir  Edward  at  the  time  the  parties  entered 
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into  a  compromise,  by  wliich  Edward  agreed  that  Henry 
should  have  all  the  estates  given,  or  intended  to  be  given  to 
him,  by  the  will  of  Sir  Henry,  as  thereby  provided,  in  con- 
sideration of  which,  and  for  the  other  considerations,  Henry 
released  all  claim  to  aU  other  the  estates  of  Robert,  which 
was  confirmed  by  an  Act  of  Parliament,  which  made  the 
agreement,  and  the  verdict  setting  aside  the  will  of  1752, 
binding  upon  the  issue  of  Edward  and  Henry,  securing 

*  382   the  first  and  second  class  of  lands  to  Henry  *  and  his 

issue,  whether  Sir  Henry  had  power  to  dispose  of  them 
or  not ;  but  the  remainder  to  Edward  and  his  issue,  to  take 
effect  only  so  far  as  Sir  Henry  had  a  right  to  dispose  of  the 
same.  The  Act  then  reserves  the  right  of  the  sisters  under 
the  will  of  1746,  which  reservation  proves  that  the  existence 
of  the  will  was  then  known,  and  that  neither  of  the  contend- 
ing parties  treated  it  as  affecting  the  contest  between  them, 
it  not  being  mentioned  in  any  other  part  of  the  Act  or  at  all 
in  the  agreement.  The  effect  therefore  was,  that  if  Sir  Henry 
had  no  power  to  dispose  of  these  estates  (which  appears  to 
have  been  the  fact,  and  they  therefore  came  to  Robert  upon 
Sir  Henry's  death,  in  1739,  and  were  subject  to  the  recoveries 
in  1746),  Edward  was  entitled  to  these  lands,  subject  to  the 
life-estates  of  Henry,  who  died  in  1821,  the  Act  of  Parlia- 
ment giving  to  Henry  the  life-estate.  This  reversion,  there- 
fore, by  Earl  Edward's  will,  came  to  Robert,  the  second 
Earl  of  Kingston,  and  from  him,  by  his  will,  to  Lord  Lorton. 
So  far,  it  would  appear  to  be  clear,  that  Sir  Henry  was  not 
seised  in  fee  of  any  of  the  lands  in  question,  but  that  Robert, 
his  son,  was  entitled  to  them  in  tail,  and  became  entitled  to 
the  fee  by  means  of  the  recoveries  in  1746 ;  but  on  the  part 
of  Lord  Kingston,  by  his  answer  in  this  cause,  two  grounds 
of  title  were  set  up ;  first,  that  Sir  Henry  had  power  to  devise 
both  classes  of  lands,  having  acquired  the  fee  in  the  first  class 
as  heir  to  his  brother  Robert,  or  under  a  power  reserved  to 
Robert  in  the  settlement  of  1724 ;  and  to  the  second  class,  by 
purchase  from  the  trustees  of  the  settlement  of  1722.  It  is 
obvious  that  these  two  grounds  of  title  rest  upon  the  assump- 
tion that  the  settlements  of  1722  and  1724  were  operative  to 
bar  the  issue  of  Sir  Henry,  and  to  deprive  them  of  their  title 
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imder  the  settlement  of  1689.  But  the  facts  upon 
which  they  rest,  namely,  the  *  execution  of  the  power  *  838 
in  the  settlement  of  1724,  and  the  purchase  under  the 
deed  of  1722,  are  not  only  not  proved  on  the  part  of  Lord 
Kingston,  but  are,  I  think,  satisfactorily  disproved  on  the 
part  of  Lord  Lorton.  If  these  lands  passed  under  the  will  of 
Sir  Henry,  they  would  from  his  death  in  1789  have  belonged 
to  his  younger  sons  Eklward  and  Henry ;  but  it  is  an  admitted 
fact,  that  Robert,  the  heir  in  tail,  possessed  both  of  them  up 
to  the  time  of  his  death  in  1755.  < 

The  second  reason  in  Lord  Kingston's  appeal  is  intended 
to  raise  a  case  of  election.  Supposing  Sir  Henry  not  to  have 
had  a  power  of  disposing  of  the  lands,  as  Robert,  his  eldest 
son,  was  in  possession  of  these  lands  after  Sir  Henry's  death, 
the  title  by  election  would  have  been  in  Edward  and  Henry 
at  that  time,  or  in  Robert,  eldest  son  of  Edward,  and  the 
tenant  in  tail  under  the  will  of  Sir  Henry,  and  he  attained 
his  majority  in  1775.  There  is  a  totsd  absence  of  evidence 
of  many  facts  necessary  to  raise  such  equity,  and  an  impossi- 
bility to  act  upon  it  at  this  time ;  and  by  the  agreement  of 
1761,  and  the  Act  of  Parliament  of  1762,  Henry,  for  certain 
benefits  received,  and  for  many  years  enjoyed  by  him,  gave 
up  all  other  claims;  and  Robert,  Viscount  Eingsborough, 
the  eldest  son  of  Edward,  would  not  have  set  up  a  case  of 
election  against  his  father's  estate,  he  taking  the  whole  of 
it  under  his  father's  will,  and  being  only  tenant  in  tail  under 
the  will  of  Sir  Henry.  The  third  reason  in  the  same  appeal 
is  founded  on  a  misapprehension  or  misstatement  of  the  deed 
of  1761,  and  of  the  Act  of  1762,  stating  the  effect  of  those 
instruments  to  be,  to  give  effect  to  all  the  remainders  in  the 
wUl  of  Sir  Henry ;  whereas  the  Act  does  indeed  give  effect 
to  the  estate  intended  for  Henry  and  lus  issue,  but  gives 
effect  to  the  remainder  to  Edward  and  his  issue,  so  far 
only  as  Sir  Henry  ♦  had  a  right  to  dispose  of  the  lands ;  *  834 
and  if  there  be  any  doubt  as  to  the  construction  in 
this  respect  of  the  agreement  of  1761,  the  Act  of  1762  is 
a  new  agreement,  and  its  provisions  were  binding  on  the 
parties. 

So  far,  therefore,  as  Lord  Kingston's  appeal  proceeds  upon 
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grounds  independent  of  the  supposed  will  of  Robert,  Lord 
Eingsborough,  I  am  clearly  of  opinion  that  it  has  no  founda- 
tion, and  that  in  considering  other  parts  of  the  case  it  must 
be  assumed  that  Robert,  Lord  Eingsborough,  was  seised  in 
fee  of  the  lands  in  question.  Assuming  that  to  be  so,  Lord 
Kingston,  by  his  appeal,  contends  that  his  title,  under  the 
alleged  will  of  Robert,  Lord  Kangsborough,  in  1746,  is  so 
clear,  that  Lord  Lorton's  bill  ought  to  have  been  dismissed 
at  the  hearing.  On  the  other  hand,  Lord  Lorton,  by  his 
case,  in  answer  to  Lord  Eongston's  appeal,  insists  that  he 
ought  to  have  had  a  decree  without  any  issue,  the  object  of 
the  bill  being  to  procure  a  conveyance  of  the  legal  estate, 
which  had  been  vested  in  Henry,  the  younger  brother  of 
Edward,  as  a  trustee.  It  will  therefore  be  material  to  exam- 
ine the  transactions  relative  to  the  will,  independent  of  the 
evidence  at  the  trial  as  to  its  validity. 

It  appears  that  Robert,  Lord  Kingston,  father  of  the  pres- 
ent Lord  Kingston,  was  fully  apprised  of  the  will  of  1746, 
for  in  1781  he  filed  a  bill  against  Edward,  his  father,  stat- 
ing that  will  to  be  in  his  possession,  but  that  he  had  not 
tnown  of  it  previous  to  his  joining  in  the  recoveries  in  1776. 
Edward,  the  father,  in  answer  to  that  bill,  stated  that  the 
will  of  1746  had  been  cancelled,  and  also  revoked  by  a  will 
of  1747  or  1748,  which  had  also  been  cancelled,  and  that 
counsel  had  given  an  opinion  that  it  was  not  a  subsisting 
will,  and  that  Robert,  the  son,  had  been  informed  of  all  these 
particulars  before  the  recoveries  were  suffered  in  1776. 

•  385   I  refer  to  the  proceedings  at  present,  for  *  the  pur- 

pose of  showing  that  Robert,  Lord  Kingston's  father, 
was  fully  apprised  of  the  ciixjumstances  connected  with  the 
alleged  will  of  1746,  and  being  so  informed,  and  witnesses 
having  been  examined  on  both  sides,  he,  in  February,  1785, 
by  consent,  dismissed  his  bill.  It  is  true  that  the  lands  in 
question  were  not  included  in  the  recoveries  of  1776;  the 
dismissal,  therefore,  does  not  directly  operate  upon  the  title 
to  them ;  but  the  proceedings  prove  that  Robert,  Lord  King- 
ston's father,  was,  in  1781,  informed  of  all  the  circumstances 
upon  which  the  present  Lord  Kingston  rests  his  title,  and 
with  this  knowledge  abandoned  his  suit  to  set  aside  the 
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recoveries  of  1776,  which  he  had  impeached  upon  the  sup- 
posed validity  of  the  will  of  1746.  I  have  before  said  that  I 
do  not  treat  that  dismissal  as  conclusive  against  Lord  Kings- 
ton's claim  to  the  lands  in  question ;  but  it  would  be  con- 
trary to  all  principle  not  to  consider  as  most  important  the 
fact,  that  the  validity  of  the  same  will  was  in  issue.  The 
parties  litigant  had  similar  interests  with  the  present  litigants, 
and  the  parties  setting  up  the  will  abandoned  the  claim  now 
more  than  fifty  years  ago.^  It  is  most  important  to  consider 
what  were  the  relative  situations  of  the  different  parties  upon 
either  supposition,  as  to  title,  in  the  year  1762,  when  the  Act 
passed.  If  Robert  had  obtained  the  fee  of  the  lands  in  ques- 
tion, and  of  the  other  family  estates,  and  died  intestate,  the 
whole  descended  upon  Edward,  as  his  next  brother  and  heir. 
But  if  Henry  could  establish  the  will  of  1746,  the  will  of 
1752  being  displaced,  he  was,  according  to  Lord  Kingston's 
case,  entitled  by  virtue  of  that  will  to  require  his  brother 
Edward  to  convey  and  assure  to  him  and  his  heirs  absolutely, 
the  real  and  leasehold  property  devised  to  or  settled  upon 
him,  Edward,  by  his  father,  Sir  Henry.  In  1767,  Edward 
obtained  a  verdict  against  the  will  of  1752  set  up  by 
•Henry,  which  verdict  was  never  set  aside.  In  the  *336 
pleadings  in  equity  between  Edward  and  Henry,  after 
this  verdict,  when  it  was  obviously  Henry's  interest  to  set  up 
the  will  of  1746,  as  the  prospect  of  establishing  the  will  of 
1752  must  have  been  then  hopeless,  the  circumstances  of  that 
will  are  fully  stated  by  Mark  Whyte,  but  Henry  does  not 
appear  to  have  set  up  his  title  under  that  will.  It  is  true 
that,  by  the  agreement  of  1761,  he  took  benefits  as  large,  and 
probably  larger  than  he  could  have  taken  under  the  will  of 
1746,  and  his  acquiescence  certainly  could  not  bind  the  issue 
of  Edward.  But  not  only  is  the  will  of  1746  not  mentioned 
m  the  agreement,  but  the  provisions  of  it  assume  that,  except 
for  the  disputed  will  of  1762,  Edward  would  be  seised  in  fee 
as  heir  of  Robert ;  and  Henry  not  only  agrees  that  Edward 
shall  be  so  considered,  but  is  content  to  take  a  conveyance  of 
part  of  the  family  estates,  which,  but  for  the  Act,  would  have 
been  inoperative,  if  the  will  of  1746  had  been  a  subsisting 
>  See  Rowley  v.  Adams,  2  H.  L.  Cas.  761. 
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will.  The  Act  of  1762  does,  indeed,  allude  to  that  will,  and 
in  one  part  mentions  it ;  but  it  is  obvious,  I  think,  that  the 
framers  of  that  Act  intended  to  avoid  interfering  with  that  or 
any  other  alleged  will  of  Robert,  beyond  what  was  necessary 
to  carry  into  effect  the  professed  objects  between  Edward 
and  Henry. 

I  therefore  concur  in  the  opinion  of  Lord  Pluneet,  that 
this  Act  cannot  be  considered  as  affecting  the  rights  of  any 
of  the  issue  of  Edward,  as  to  the  land  now  in  question ;  but 
it  certainly  does  not  assist  such  claim  in  the  limitation  after 
the  death  of  Henry  without  issue ;  being  ^*  so  far  forth  as 
Sir  Henry  had  right  or  power  to  devise  or  dispose  of  the 
same,  and  not  otherwise ; "  and  it  must  be  observed,  that 
if  there  had  been  any  idea  that  the  issue  of  Edward  were 
entitled  under  the  alleged  will  of  1746,  such  an  Act 

*  337    could  *  not  have  been  permitted  to  pass,  as  it  not  only 

gave  to  Henry  estates  which  might  otherwise  have 
descended  to  such  issue  upon  the  death  of  Edward,  but 
devotes  other  lands,  to  which  they  would,  in  that  event, 
have  been  clearly  entitled,  to  the  purposes  of  Edward's 
marriage  settlement,  and  to  raising  10,000Z.  for  himself;  so 
that,  although  it  does  not,  in  terms,  affect  the  title  now  set 
up  under  the  will,  its  provisions  can  only  be  explained  by 
supposing  that  none  of  the  parties  to  the  Act  entertained  the 
idea  of  that  will  having  any  legal  validity.  But  although 
the  effect  of  that  Act  was  to  prevent  any  adverse  possession 
of  the  lands  in  question,  and  any  direct  Utigation  as  to  the 
title  to  them  during  the  life  of  Henry,  which  continued  till 
1821,  the  questions  upon  which  that  title  depends  were 
examined  between  Edward  and  his  son  Robert,  Lord  Kings- 
ton's father,  in  1781,  and  the  whole  of  the  proceedings  in 
that  cause  are  most  important. 

In  1775,  if  the  will  of  1746  was  not  operative,  Edward 
was  seised  in  fee  of  the  family  estates ;  but  if  it  was  opera- 
tive, then  he  was.  only  tenant  for  life,  and  Robert,  his  eldest 
son,  was  first  tenant  in  tail.  Under  these  circumstances, 
Edward  was  desirous  of  clearing  the  title  by  getting  his  son 
to  join  in  recoveries,  and  for  that  purpose,  by  a  letter  of  the 
20th  of  June,  1776,  he  very  fairly  puts  his  son  in  possession  of 
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the  state  of  the  case,  sends  him  the  counterpart  of  the  will 
of  1746,  Mr.  Yorke's  opinion  in  1762,  that  the  will  was  not 
valid;  and  refers  him  to  the  declaration  of  Mrs.  Riddick, 
who  was  not  only  then  living,  but  lived  till  December,  1779. 
These  facts  are  admitted  in  Robert,  Yiscoimt  Kingsborough's 
answer ;  also,  that  he  himself  took  an  opinion  upon  the  ques* 
tion.  With  all  this  information  Robert,  Viscount  Kings- 
borough,  joined  his  father  in  suffering  recoveries  in  1776 ; 
and  it  appears  from  a  letter  of  the  28th  of  Februaiy, 
1778,  set  out  in  his  *  answer  of  May,  1782,  that  he  *3S8 
and  his  father  had  quarrelled  in  that  year,  and  that 
the  son  then  set  up  a  title  under  the  will  of  1746,  and  com- 
plained that  his  father  had  deprived  him  of  that  title  by  the 
recoveries  of  1776.  But  at  that  time,  Mrs.  Riddick  was 
living,  and  the  son  took  no  steps  to  obtain  redress  for  the 
supposed  injustice  occasioned  by  the  recoveries,  and  to  assert 
his  title  under  the  will,  until  after  her  death,  which  happened 
in  December,  1779,  his  bill  having  been  filed  in  1781.  He 
also  admitted  that  in  1780  his  father  offered  to  refer  his  title, 
as  it  stood  before  the  recoveries,  to  three  counsel  of  eminence 
and  to  abide  by  their  opinion.  This  proposal  not  having  been 
acted  upon,  Robert,  Viscount  Kingsborough,  in  1781,  filed  his 
bill ;  and  his  father  filed  a  cross-bill ;  and  in  those  causes  wit- 
nesses were  examined,  and  it  was  proved  that  no  will  of  1746 
had  been  found  among  Robert,  Lord  Kingsborough's  papers 
at  the  time  of  his  death ;  that  the  will  of  1747  was  on  paper, 
and  Hugh  Hammersley  proved  that,  in  1758,  he,  on  behalf  of 
Henry,  and  in  1775,  on  behalf  of  Edward,  saw  Mrs.  Riddick, 
and  procured  from  her  the  statement  as  to  the  cancellation 
of  the  will  of  1746.  So  far  the  evidence  of  Hugh  Ham- 
mersley was  free  from  all  objection,  as  it  only  proved  the 
fact  that,  in  1758,  pending  the  contest  between  Edward 
and  Henry,  the  latter  was  informed  of  what  Mrs.  Riddick 
had  said  as  to  the  cancellation  of  the  will  of  1746,  and  as 
proving  the  statement  of  Mrs.  Riddick,  which  was  seen  and 
considered  by  Robert,  Viscount  Kingsborough,  and  by  his 
counsel  in  1776,  when  she  was  living,  and  before  the  recov- 
eries were  suffered.  In  this  state  of  things,  Robert,  the  first 
tenant  in  tail  under  the  will  of  1746,  if  it  was  available,  aban- 
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doned  his  claim  under  it,  and  dismissed  his  bill,  not  under 
any  compromise  of  his  claim,  so  far  as  appears,  except 

*  339    that  the  dismissal  *  was  without  costs.    I  have  already 

stated  the  reasons  why  that  dismissal  cannot,  in  my 
opinion,  be  considered  as  conclusive  of  the  title  to  the  lands 
in  question,  even  if  the  plaintiff  in  that  suit  had  been  assert- 
ing his  right  to  them.^  It  is,  therefore,  not  material  to  con- 
sider how  far  an  issue  in  tail  would  have  been  bound  by  such 
a  proceeding  by  the  tenant  in  tail ;  but  the  matter  in  issue 
was  the  same,  and  the  party  litigant  was  tenant  in  tail, 
through  whom  the  present  Lord  Kingston  claims;  clearly, 
therefore,  the  depositions  in  that  cause,  the  answer  of  the 
tenant  in  tail,  and  his  act  in  abandoning  the  claim,  and 
dismissing  the  bUl,  are  receivable  in  evidence  in  this 
cause.  Edward,  the  first  earl,  having  thus  established  his 
title  as  against  his  son,  to  the  fee  of  the  family  estates, 
devised  them  in  terms  which  included  the  reversion  of  the 
lands  in  question,  expectant  upon  the  death  of  his  brother 
Henry,  to  his  said  brother,  in  trust  for  his  son  Robert,  in 
fee ;  and  the  present  Lord  Kingston,  being  heir-at-law  of 
that  Henry,  the  fee  became  vested  in  him  as  trustee,  if  it 
was  vested  in  Edward.  If,  therefore,  Edward  had  devised 
the  reversion  to  his  son  direct,  or  to  any  other  person  in  trust 
for  him,  and  Lord  Kingston  had  been  advised  to  assert  his 
claim  under  the  will  of  1746,  he  would  probably  have  had 
to  do  so  as  plaintiff  at  law  or  in  equity ;  but  he  being  trustee 
under  Edward's  wiU,  it  became  necessary  for  Lord  Lorton 
to  file  his  bill  for  the  purpose  of  obtaining  the  legal  estate. 
The  creation  of  this  trust  cannot  prejudice  the  rights  of  the 
parties.     This  bill  was  filed  in  1827,  and  the  claim  under  the 

*  A  decree  dismissing  the  plaintiff's  bill  upon  its  merits,  is  conclusive 
until  reversed,  and  is  a  good  plea  in  bar  to  a  second  bill  for  relief  on  the 
same  subject-matter.  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  994;  Foote  o.  Gibbs, 
1  Gray,  412;  Bigelow  v,  Winsor,  1  Gray,  299;  Durant  v,  Essex  Company, 
8  Allen,  103 ;  Mickles  v,  Thayer,  14  Allen,  121,  122  ;  Hall  v.  Dodge,  38 
N.  H.  350,  351  ;  Gove  t;.  Lyford,  44  N.  H.  627  ;  Story  Eq.  PL  §  793 ; 
Holmes  r.  Remsen,  7  John.  Ch.  286  ;  Sayles  v.  Tibbitts,  5  R.  I.  79;  Low 
V.  Mussey,  41  Vt.  393;  Pugh  v.  Holt,  27  Miss.  461.  As  to  the  effect  of  a 
dismissal  without  prejudice,  see  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  994;  Nev- 
itt  V.  Bacon,  32  Miss.  211  ;  Lang  v.  Waring,  25  Ala.  625. 
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will  of  1746  was  set  up  by  the  answer,  and  a  cross-bill  hav- 
ing been  £Qed,  both  causes  came  on  for  hearing  in  1831,  when 
the  issue  was  directed;   and   a  verdict  having  been 
found  upon  that  issue  against  the  will,  a  motion  *  was    *  340 
made  for  a  new  trial  in  the  Court  of  Chancery  in  Ire- 
land. 

It  cannot  be  necessary  to  call  to  your  Lordships'  recollec- 
tion that  a  Court  of  Equity  is  not  bound  to  send  an  issue  to 
a  new  trial,  because  evidence  has  been  received  which  was 
not  legally  receivable,  or  because  admissible  evidence  was 
rejected,  or  because  the  Judge  in  some  respects  inaccurately 
stated  the  law  to  the  jury.  The  true  consideration  always 
is,  whether,  upon  the  whole,  there  appears  to  be  such  a  case 
as  enables  the  Judge  in  equity  satisfactorily  to  administer 
the  equities  between  the  parties,  without  the  assistance  of 
another  trial.  In  this  case.  Lord  Kingston,  as  heir  to  Henry 
King,  his  great-uncle,  has  vested  in  him  whatever  freehold 
estate  passed  under  the  wiU  of  Edward,  first  Lord  Kingston, 
and  therefore  whatever  freehold  estate  Sir  Robert  King  (Lord 
Eingsborough)  died  seised  of.  But  Lord  Kingston  says :  '^  I 
do  not  hold  the  lands  in  question  by  that  title,  but  as  my  own, 
under  the  will  of  Sir  Robert  King  (Lord  Kingsborough),  in 
1746."  Is  there  evidence  upon  which  a  Court  of  Equity  can 
now  satisfactorily  decide  between  these  two  alleged  titles  ? 
and  if  there  be  not,  is  there  any  probability  that  another  trial 
will  give  the  Court  better  information  and  more  assistance  ? 
First,  what  was  the  evidence  at  the  hearing  when  the  issue 
was  directed  ?  The  decree  does  not  state  what  that  evidence 
was,  but  it  is  alleged  that,  on  the  part  of  the  plaintiff.  Lord 
Lorton,  there  were  cead  some  of  the  proceedings  in  the  suit 
which  ended  in  the  Act  of  1762,  and  the  proceedings  in  the 
suit  which  ended  in  the  decree  of  dismissal  of  1785,  and  the 
depositions  in  those  causes,  of  Holt  Waring,  James  Glascock, 
John  Wallis,  William  French,  Gilbert  King,  Hugh 
Hammersley,  John  Vemer,  Charles  Tarrant,  *and  *341 
Nathan  Drake.  Holt  Waring  proved  the  will  of  1747, 
and  searches  after  the  death  of  Robert,  Lord  Kingsborough, 
in  1755,  and  that  no  will  was  foimd  but  that  of  1752.  James 
Glascock  proved,  that  the  debts  of  Robert,  Lord  Kings- 
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borough,  exceeded  the  amount  of  his  personal  estate ;  that 
the  negotiation  which  preceded  the  agreement  of  1761  was 
for  a  time  suspended  by  Mark  Whyte  having  produced  the 
will  of  1746 ;  but  that  it  afterwards  proceeded  upon  the  same 
footing  as  before  the  production  of  that  will;  that  claims 
were  set  up  by  the  sisters  of  Robert,  Lord  Kingsborough,  in 
respect  of  legacies  given  to  them  by  that  will,  which  led  to 
the  opinion  of  counsel  being  taken,  and  particularly  that  of 
Mr.  Charles  Yorke ;  that  those  three  sisters  married  after  the 
year  1746,  and  received  portions  from  Robert,  Lord  Kings- 
borough.  John  Wallis  proved,  that  Mark  Whyte  acted  as 
solicitor  for  Robert,  Lord  Kingsborough,  and  afterwards  for 
Henry  King.  William  French  proved  searches  after  the 
death  of  Robert,  Lord  Kingsborough,  and  that  no  will  but 
that  of  1752  was  found,  and  that  Henry  King  had  possession 
of  all  the  papers.  Gilbert  King  also  proved  the  searches, 
and  that  no  will  but  that  of  1752  was  found.  Hugh  Ham- 
mersley  proved  having  examined  Mrs.  Riddick  between  the 
years  1755  and  1758,  by  direction  of  Mark  Whyte,  solicitor 
for  Henry  King,  as  to  the  cancellation  of  the  will  of  1746, 
and  transmitting  her  account  of  it  to  Mark  Whyte.  He  also 
proved  having  again  examined  her  in  1776,  by  the  direction 
of  Edward,  Earl  of  Kingston,  and  transmitting  her  state* 
ment  to  him.  John  Vemer  and  John  Palmer  proved  taking 
Mr.  Yorke's  opinion  for  Edward,  Earl  of  Kingston,  in  Octo- 
ber, 1762.    Charles  Tarrant  and  Nathan  Drake  proved 

*  842    the  death  of  Mrs.  Riddick.     On  the  part  of  the  *  de- 

fendant. Lord  Kingston,  some  of  the  proceedings  in 
the  suit,  which  terminated  in  the  Act  of  1762,  were  read ; 
particularly  the  answers  of  Edward  of  the  17th  of  November, 
1756,  and  the  2l8t  of  April,  1758,  and  the  answer  of  Mark 
Whyte  of  the  2l8t  of  February,  1758  (although  some  ques- 
tion was  made  as  to  whether  that  answer  of  Mark  Whyte 
was  to  be  read  on  the  part  of  Lord  Eangston,  or  the  other 
party) ;  also  some  of  the  proceedings  which  ended  in  the 
decree  of  dismissal  of  1785,  and  particularly  the  answer  of 
Earl  Edward,  of  the  4th  of  June,  1781,  and  the  depositions 
of  Arthur  Maguire  and  Edward  Sexton  Perry  in  that  cause, 
and  of  Bernard  Higgins  in  the  present  cause.  Arthur 
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Maguire,  one  of  the  witaiesses  to  the  will  of  1746,  proved 
its  execution,  and  Bernard  Higgins  proved  finding  the  part 
produced  amongst  the  papers  of  Thomas  Kemmis,  who  had 
been  the  solicitor  of  Edward,  Earl  of  Kingston. 

It  does  not  appear  that  any  objection  was  taken  at  the 
hearing  to  any  of  this  evidence,  and  no  such  objection  is 
raised  by  the  present  appeal,  although  the  decree  made  upon 
that  evidence  is  appealed  from.  The  result  of  this  evidence 
18,  that  there  were  originally  two  parts  to  the  will  of  1746 ; 
that  one  part  was  deposited  with  Mark  Whyte,  and  after- 
wards returned  by  him  to  the  testator;  that  the  testator 
afterwards  made  a  will  of  1747,  and  another  of  1752,  which 
latter  will  was  not  properly  attested ;  that  no  part  of  the  will 
of  1746  was  found  among  his  papers  at  his  death ;  that  in 
1758,  or  some  short  time  before  tiiat  year,  the  will  of  1746 
was  produced,  and  the  validity  of  it  inquired  into,  as  to  the 
fact  and  as  to  the  law.  Upon  these  facts  on  behalf  of  Henry 
King,  who  was  interested  in  setting  up  that  will,  an  arrange- 
ment followed  in  1761  and  1762,  by  means  of  the  Act, 
•  totally  inconsistent  with  the  validity  of  the  will,  and  *  348 
injurious  to  the  interests  of  many  of  those  who  would 
have  been  entitled  under  it. 

A  similar  inquiry  took  place  in  1775,  to  which  Robert,  Earl 
of  Kingston,  the  tenant  in  tail,  under  whom  the  present  Lord 
Kingston  claims^  was  a  party,  which  ended  in  his  withdraw- 
ing the  claim  he  had  set  up  under  that  will,  and  dismissing 
his  bill  filed  to  establish  it.  Henry  Eling  and  Lord  Kingston's 
father  had  the  professional  assistance  of  Mark  Whyte,  the 
solicitor  of  the  testator,  who  had  prepared  all  the  wills  for 
the  supposed  testator,  and  until  1779,  Mrs.  Riddick,  a  most 
important  witness,  as  to  the  alleged  cancellation  of  that  will, 
was  alive;  but  upon  all  those  occasions,  the  claims  made 
under  that  will  were  not  insisted  upon,  and  the  two  latter 
were  directly  abandoned. 

Under  these  circumstances,  and  considering  that  the  facts 
to  be  tried  are  between  eighty  and  ninety  years  standing,  and 
incapable  therefore  of  living  testimony,  I  should  have  hesi- 
tated long  before,  in  such  a  case,  I  should  have  thought  it  the 
duty  of  a  Judge  to  direct  an  issue  to  try  such  facts.    It  was 
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said,  that  the  Court  was  bound  to  put  the  question  into  a 
course  of  legal  trial.  I  cannot  assent  to  that  proposition. 
An  heir,  against  whom  a  wiU  is  sought  to  be  established, 
is  entitled  to  an  issue,  but  in  this  case,  the  party  claiming 
the  benefit  of  a  trial  at  law  is  the  party  setting  up  a  will 
against  the  heir.  Robert  (Lord  Kingsborough)  is  the  supposed 
testator,  and  Lord  Kingston  claims  under  his  alleged  will. 
Edward  was  the  heir  of  Robert,  whose  title  as  such  is  now 
vested  in  Lord  Lorton.  Lord  Lorton,  indeed,  acquiesced 
in  the  decree  directing  the  issue  ;  but  in  considering  whether, 
after  the  verdict  in  that  issue,   there    is^  suflScient 

*  344    *  now  to  satisfy  the  conscience  of  the  Court,  and  to 

enable  it  to  dispose  of  the  question  between  the  parties 
without  a  new  trial,  it  is  most  important  to  consider  whether 
the  case  at  the  hearing  was  so  circumstanced,  and  so  doubt- 
ful, as  to  require  a  trial  at  law.  It  was  argued  that  an  issue 
was  not  the  proper  mode  of  trial,  and  that  Lord  Lorton  ought 
to  have  been  left  to  an  ejectment,  the  Court  of  Chancery 
removing  the  legal  bar.  I  see  no  ground  for  that.  The  bill 
was  for  the  execution  of  a  trust ;  an  adverse  title  is  set  up, 
foxmded  upon  the  supposed  validity  of  an  instrument.  This 
is  precisely  the  case  for  an  issue,  if  any  trial  was  required. 

It  was  then  said,  that  the  decree  ought  not  to  have  directed 
that  the  depositions  should  be  read  at  the  trial  without,  at 
least,  a  reservation  of  just  exceptions.  It  appears,  however, 
that  all  the  depositions  were  read  at  the  hearing  without 
objection,  and  if  no  injury  has  resulted  from  that  omission, 
it  is  not  after  the  trial  a  proper  subject  of  appeal.  The 
objection  now  made  to  Mrs.  Riddick's  declaration,  as  deposed 
to  by  Hammersley  (for  her  declaration  itself  was  rejected  at 
the  trial),  is  rather  to  the  use  made  of  it  than  to  its  admis- 
sibility ;  because,  if  the  conduct  of  Henry  and  of  Robert,  Lord 
Kingston's  father,  as  to  this  instrument,  be  admissible,  which 
has  not  been  questioned,  it  must  be  competent  to  show  what 
information  they  had  upon  the  subject.  The  fact  stated  in 
Mrs.  Riddick's  declaration  cannot  be  considered  as  proved 
by  it,  but  that  declaration,  coupled  with  Mr.  Hammersley's 
depositions,  proves  that  Henry  and  Robert  adopted  the  course 
which  they  followed  with  the  knowledge  of  what  she  had 
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said  upon  the  subject,  and  as  to  which  she  was  then  in  a  sit- 
uation to  be  examined. 

*  If,  after  the  death  of  all  the  witnesses  who  could  *  345 
have  spoken  to  the  transaction  in  question,  the  juiy  had 
found  a  verdict  in  favour  of  the  will,  upon  the  production  of 
one  part,  it  being  proved  that  there  was  another  part  which 
was  not  produced,  I  could  not  have  acted  upon  such  a  find- 
mg,  and  have  established  a  will,  which,  whilst  the  witnesses 
were  living,  and  the  facts  capable  of  investigation,  the  parties 
interested  had,  under  advice,  and  after  full  investigation  and 
protracted  litigation,  deliberately  abandoned  as  invalid.  It  is 
true  that  Henry,  one  of  those  parties,  was  only  tenant  for 
life ;  but  the  importance  of  the  conduct  of  a  party  so  circum- 
stanced is  well  observed  upon  by  Lord  Ellenborough  in  the 
case  of  Boe  an  the  demise  of  Brune  v.  Rowlings,  (a) 

The  issue,  however,  was  tried,  and  a  verdict  found  against 
the  validity  of  the  will  of  1746.  To  that  issue  both  parties 
now  object,  both  assuming  that  a  sufficient  title  was  made 
out  on  their  respective  parts  to  entitle  them  to  judgment 
without  an  issue.  Whether  that  be  so  on  the  part  of  Lord 
Lorton  it  will  not  be  necessary  to  consider  in  the  view  I  take 
of  this  case  ;  but  I  think  it  clear  that  the  proposition  on  the 
part  of  Lord  Kingston  cannot  be  maintained.  The  issue  was 
tried  at  the  bar  of  the  Court  of  King's  Bench,  and  it  appears 
&om  the  Judge's  notes,  that  on  the  part  of  Lord  Kingston, 
the  plaintiff  in  the  issue,  no  witnesses  were  in  the  first 
instance  examined,  except  Patrick  Crowe,  to  prove  the  death 
of  a  former  witness,  Bernard  Higgins.  The  only  depositions 
read  were  those  of  Bernard  Higgins  and  of  Maguire.  All 
his  other  evidence  consisted  of  documents,  being  part  of  some 
of  the  proceedings  which  ended  in  the  Act  of  1762, 
and  of  the  proceedings  which  ended  in  the  *  decree  of  *  346 
dismissal  of  1785.  On  the  part  of  the  defendant.  Lord 
Lorton,  there  were  read  several  of  the  depositions  in  the  cause 
which  ended  in  the  decree  of  dismissal  of  1785,  Mark  Whyte's 
answer  of  1758,  and  many  documents,  to  none  of  which 
was  any  objection  made.  But  on  the  defendant's  offering 
Edward's  answer  of  1755,  it  was  objected  to,  but  admitted, 
(a)  7  East,  28S. 
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because  read  at  the  hearing.  Upon  looking  at  that  answer,  I 
do  not  find  that  it  contains  any  thing  which  can  possibly  affect 
the  present  question.  It  appears,  then,  from  the  Judge's  notes, 
that  a  part  of  the  answer  of  Edward,  Earl  of  Kingston,  of 
1781,  was  offered  and  objected  to ;  but,  being  received,  the 
plaintiff  insisted  upon  reading  the  whole  of  it,  and  also  his 
answer  of  1758,  in  order  to  qualify  the  answer  of  1781,  the 
whole  of  which,  though  objected  to,  was  read. 

Lord  Kingston  does  not  claim  imder  Edward,  E^rl  of 
Kingston,  and  in  1781  the  latter  was  contesting  the  will  of 
1746.  His  answer,  therefore,  could  not  by  itself  be  evidence 
against  Lord  Kingston  as  to  the  facts  stated  in  it ;  but  as  the 
act  of  the  plaintiff  in  that  cause,  —  namely,  Robert,  Earl  of 
Kingston,  the  present  Lord  Kingston's  father,  —  in  dismissing 
that  bill  in  1785,  is  clearly  evidence  against  tihie  present  Lord 
Kingston,  I  think  it  clear  that  all  the  proceedings  in  that  suit 
are  proper  evidence  to  show  what  the  case  was,  to  which  the 
act  of  Robert,  Earl  of  Kingston,  applied. 

The  defendant  then  offered  the  written  declaration  of  Mis. 
Riddick,  which  was  rejected. 

The  only  witnesses  examined  for  the  defendant  were 
Thomas  Kemmis  and  Michael  Fox,  as  to  searches  for  the 
will ;  and  for  the  plaintiff  in  reply,  Thomas  Jones,  Matthew 
Franks,  and  James  Fahey,  who  proved  finding  the  original 
will  of  1746  on  the  12th  of  May,  1880,  among  some  papers  of 

Mr.  Kemmis,  Jim. 
*847  *It  is  very  probable  that  the  jury  did  not  very 
correctly  understand  how  far,  and  for  what  purpose, 
they  were  at  liberty  to  take  into  their  consideration  the 
evidence  of  Mr.  Hammersley  as  to  Mrs.  Riddick's  state* 
ment;  and  I  think  the  observations  of  the  learned  Judge 
were  not  unlikely  to  lead  them  into  error  on  that  subject. 
But  I  have  no  doubt  that  their  verdict  ought  to  have  been 
the  same,  if  they  had  made  only  the  proper  use  of  it ;  and  if 
I  am  correct  in  that  view  of  the  evidence,  it  is  a  conclusive 
answer  to  an  application  for  a  new  trial.  The  learned  Judge 
drew  the  attention  of  the  jury  to  the  presumption  of  law 
from  the  &cts  proved,  iadependently  of  Mrs.  Riddick^s 
declaration ;  and  it  appears  to  me  that  the  legitimate  de- 
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duetion  from  such  faetBy  and  the  proper  legal  presumption, 
ought  to  have  led  to  a  verdict  against  the  will ;  such  pre«- 
sumption  would  necessarily  exclude  the  point  insisted  upon 
on  behalf  of  Lord  Kingston,  that  the  cancellation,  if  it  took 
place,  was  in  preparation  for  another  will,  which  did  not  take 
effect.  I  do  not  find  any  facts  in  tills  case  to  prove  or  lead  to 
any  presumption  that  such  was  the  purpose  of  the  cancella^- 
tion,  if  any  took  place. 

As  might  have  been  supposed,  there  was  no  new  evidence 
of  any  value  produced  before  the  jury  touching  the  merits  of 
the  case,  the  only  witnesses  examined  being  as  to  searches 
made  for,  and  the  finding  of,  the  will  of  1746  in  1830,  in  the 
possession  of  Mr.  Kemmis,  whose  father  had  been  the  solicitor 
of  Robert,  Lord  Kingston's  father  ;  and  this  possession  corre- 
sponds with  the  facts  stated,  that  in  1775  the  wiU  had  been 
delivered  by  Edward  to  his  son  Robert.  It  appears  also, 
from  the  Judge's  note,  that  Mrs.  Riddick's  declaration  was 
not  read,  but  that  Hammersley's  deposition  as  to  the 
declaration  was  read ;  and  I  do  *  not  see  how  that  *  348 
could  have  been  rejected.  Both  parties  had  given 
evidence  of  the  transactions  which  preceded  the  Act  of  1762, 
and  which  arose  in  the  suit  which  ended  in  the  dismissal  in 
1785;  and  what  Hammersley  deposed  to  were  essential  parts 
of  those  transactions.  It  is  not  alleged  that  any  more  infor- 
mation as  to  the  merits  of  the  case  could  be  brought  before 
another  jury;  and  such  evidence  as  exists  consisting  solely 
of  documents,  of  pleadings  and  depositions  in  former  suits, 
may  be  at  least  as  satisfactorily  considered,  and  conclusions 
as  safely  drawn  from  them  by  the  Court,  as  by  a  jury.  Of  ' 
this  opinion  I  possibly  should  have  been,  if  I  had  to  decide 
upon  the  original  hearing ;  the  result  of  the  trial,  and  the 
view  taken  of  the  case  by  the  learned  Judge  who  tried  it, 
corresponding  with  the  impression  made  upon  my  mind  by 
the  evidence  at  the  hearing,  now  confirm  that  impression.  It 
is  impossible  not  to  feel  some  anxiety  in  coming  to  a  conclu- 
sion affecting  property  of  a  considerable  amount,  upon  facts 
80  remote,  and  upon  inferences  rather  than  direct  proofs ; 
but  I  am  satisfied  that  more  information  cannot  be  obtained 
by  sending  the  question  to  another  jury ;  and  if  another  jury 
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were  to  find  a  verdict  in  fayour  of  the  will  upon  the  evidence 
as  it  stands,  I  do  not  think  the  Court  could  satisfactorily  act 
upon  such  a  verdict. 

I  am,  therefore,  of  opinion,  that  the  order,  directing  a  new 
trial,  complained  of  in  the  original  appeal,  ought  to  be  re- 
versed, leaving  it  to  the  Court  of  Chancery  in  Ireland  to.  deal 
with  the  cause  upon  the  equity  reserved ;  and  also  that  Lord 
Kingston's  appeal  against  the  original  decree  ought  to  be  dis- 
missed, with  costs. 

An  order  to  that  effect  was  accordingly  made. 


•849  'IN  COMMITTEE  FOR  PRIVILEGES. 

The  Huntly  Peerage. 

1838. 

J^vidence.    Prayer  of  Petition. 

Upon  a  claim  to  a  Scotch  peerage,  where  no  patent  of  creation  can  be 
found,  but  it  appears  from  the  records  of  the  Parliament  that  the 
ancestor  from  T^hom  the  dignity  is  alleged  to  have  descended,  sat  in 
Parliament,  an  original  instrument,  purporting  to  be  under  the  Great 
Seal  of  Scotland,  and  produced  from  the  repositories  of  the  heir  of 
entail  of  the  family  estates,  will  be  received  as  evidence  of  the  crea- 
tion of  such  peer,  with  a  limitatiou  to  him  and  his  heirs  male,  as 
therein  stated. 

If  a  claimant  omit  to  give  evidence  of  the  creation  and  limitation  of  one 
of  several  dignities  to  which,  he  states,  in  his  petition,  that  he  is 
of  right  entitled,  the  Committee  for  Privileges  will  not  report  that  he 
has  made  good  his  claim  to  that  dignity,  on  the  presumption  that  it 
descended  from  the  same  ancestor  with  the  other  dignities  to  whidi 
the  claimant  has  proved  his  right.' 

In  a  claim  of  peerage,  it  is  not  sufficient,  in  the  petition  to  the  Crown,  to 
state  that  the  claimant  is  of  right  entitled  to  the  dignity,  but  the  peti- 
tion should  pray  that  the  claimant  may  be  declared  so  entitled,  and 


>  See  the  Donoughmore  Peerage,  8  H.  L.  Cas.  826,  note. 
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the  Committee  for  Priiileges  or  the  Honse  has  do  power  to  supply  the 
defect  of  the  prayer,  but  it  will  be  necessary  for  the  claimant  to  pre- 
sent an  amended  petition  to  the  Crown. 

May  31.    June  8,  22. 

Geoboe,  fifth  and  last  Duke  of  Gordon,  eighth  Marquess 
of  Huntly,  &c.,  having  died  without  issue  in  May,  1836 
(whereupon  the  Dukedom  and  also  the  Earldom  of  Norwich 
in  the  peerage  of  England  became  extinct),  George,  Earl  of 
Aboyne,  presented  a  petition  to  his  Majesty  William  the 
Fourth,  stating  ^^  his  right  to  the  titles,  honours,  and  dignities 
of  Marquess  of  Huntly,  Earl  of  Enzie,  and  Lord  Gor- 
don *  and  Badenoch,"  all  in  the  peerage  of  Scotland,  *  360 
and  praying  that  his  Majesty  would  be  pleased  to 
give  the  proper  directions  for  enrolling  him  as  Marquess  of 
Huntly  in  his  due  place  in  the  union  rolls  among  the  peers  of 
Scotland. 

This  petition  was  referred  by  his  Majesty  to  the  House  of 
Lords,  and  by  the  House  to  the  committee  for  privileges, 
before  whom  the  claimant  produced  evidence,  showing  that 
he  was  lineally  descended  from,  and  was  the  nearest  male 
descendant  and  lawful  heir  of,  George  Gordon,  who  was  sixth 
Earl  of  Huntly,  and  in  1599  was  raised  to  the  dignity  of 
Marquess,  by  the  style  and  title  of  Marquess  of  Huntly,  Earl 
of  Enzie,  Lord  Gordon  and  Badenoch. 

The  claimant  gave  no  evidence  of  the  6reation  of  the 
Earldom  of  Huntly,  but  showed  by  examined  copies  of 
records  of  the  Chancery,  and  of  the  Parliament  of  Scotland, 
that  the  said  George,  sixth  earl,  was,  upon  the  death  of  his 
&ther,  George,  the  fifth  earl,  in  1575,  served  and  retomed 
nearest  and  lawful  heir  to  his  father  in  the  family  estates,  and 
sat  among  the  earls  in  the  Parliament  of  Scotland. 

As  to  the  creation  and  limitation  of  the  marquisate,  &c., 
the  claimant,  after  showing  by  the  evidence  of  the  Keeper  of 
the  Public  Records  of  Scotland,  that  there  was  no  patent  or 
charter  of  creation  of  that  title  to  be  found  among  those 
lecords  between  the  years  1596  and  1606,  and  by  examined 
copies  of  the  records  of  the  Scotch  Parliament  of  the  3d  of 
July,  1606,  that  ^^  the  Marquess  of  Huntly  "  was  mentioned 
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among  those  then  chosen  Lords  of  the  Articles,  offered  in 
evidence  an  original  instrument  brought  from  the  repositories 
of  the  Duke  of  Richmond,  the  heir  of  entail  of  the  Gordon 
estates.  The  following  is  an  abridged  copy :  —  Jacobus  Dei 
gratia,  &c.,  Rex,  omnibus  probis,  &c.,  salutem :  Sciatis 
*351  nos  considerantes  *nobilitatem  morum,  probitatem, 
&c.,  quibus  yiget,  &c.,  charissimus  consanguineus 
noster  Georgius  Marchius  de  Huntlie,  ftc,  Tolentes  ipsum 
honoris  praerogativa  juxta  suorum  meritorum  exigentiam 
exaltare,  de  gratia  nostra  (17th  April,  1599)  decimo  septimo, 
ex  certa  scientia  proprio  motu  ao  de  avisiamento  consilii 
nostri  eundem  consanguineum  nostrum  in  Marchionem  de 
Huntlie  ereximus  et  creavimus,  necnon  nomen,  titulum,  &;c., 
et  dignitatem  Marchionis  de  Huntlie,  prsafato  consanguineo 
nostro  dedimus  et  concessimus  unacum  omnibus  prseminentiis, 
&c.,  eisdem  honori  et  dignitati  pertinentibus,  ipsumque  Mar- 
chionem de  Huntlie,  Comitem  de  Enze,  Dominum  de  Gor- 
doun  et  Badzenoch,  per  gladii  cincturam  creavimus,  ac  unani 
cappam  honoris  et  dignitatis,  et  circulum  aureum  super  caput 
suum  posuimus,  ut  oipni  tempore  futuro,  ipse  et  heredes  sui 
mascuU  habeant,  et  teneant,  nomen,  titulum,  stilum,  statum, 
honorem,  et  dignitatem  Marchionis  de  Huntlie,  Comitatus  de 
Enze,  Dominorum  de  Gordoun  et  Badzenoch.  In  cujus  rei 
testimonium  huic  presenti  magnum  nostrum  sigillum  in  testi- 
monium prsemissorum  apponi  prsecepimus." 

The  Committee  received  the  instrument  in  evidence,  after 
some  discussion  between  Sir  W.  Follett  and  Mr.  H,  Gordon^ 
counsel  for  the  claimant  on  one  side,  and  the  Lord  Advocate 
(Mr.  Murray),  on  behalf  of  the  Crown,  who  did  not  oppose 
its  reception,  but  submitted  whether  it  was  sufficient  proof  of 
the  creation  and  limitation  of  the  dignity  in  question.^ 

After  the  necessary  proofis  were  received. 

The  Lord  Advocate,  admitting  that  the  Earl  of  Aboyne 

had  satisfactorily  proved  his  claim,  called  their  Lordships' 

attention  to  the  form  of  his  petition,  which  stated  his  right 

to  the  titles,  &c.,  but  did  not  pray  that  he  may  be 

*  362    declared  entitled  to  the  enjoyment  of  *  them ;  praying 

only,  that  proper  directions  may  be  given  for  "  enroll- 
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log  the  petitioners'  name  as  Marquess  of  Huntlj  in  his  due 
plaoe  in  the  union  rolls,"  &g. 

LoBD  Bbouoham. —  The  objection  is  kindly  taken,  and  we 
should  have  no  objection  to  add  the  necessary  prayer  to  the 
petition.    But  it  is  only  matter  of  form. 

Lord  Shaftesbury  (chairman  of  the  committee)  said,  their 
Lordships  had  no  power  to  add  to,  or  alter,  the  petition. 
They  were  only  to  report  upon  the  petition  which  was  re- 
ferred to  them. 

The  Duke  of  Buccleugh  and  Lord  Aberdeen  referred  to 
the  case  of  the  Marquess  of  Queensberry,  in  1812,  the  prayer 
of  whose  petition  was  the  same  as  the  prayer  of  the  present 
petition. 

Sir  William  Follett  submitted  that  he  (the  Marquess  of 
Queensberry)  was  then  a  commoner,  and  was  bound  to  pray 
for  the  enjoyment  of  the  dignity.  But  the  Earl  of  Aboyne 
was  enjoying  the  dignity  of  the  peerage,  and  did  not  think 
it  necessaiy  to  pray  for  any  declaration  of  right  to  his  tities. 
He  referred  to  the  order  of  the  House,  regulating  the  form 
of  petitions  for  Scotch  peerages,  and  observed,  that  what  was 
now  asked  was  dpne  in  the  Polwarth  Peerage  Ca%e.  With 
the  permission  of  their  Lordships,  the  Lord  Advocate  con- 
senting, the  claimant  would  present  an  amended  petition  to 
the  House. 

The  Lord  Chancellob. — It  must  be  a  petition  to  the 
Grown,  and  it  may  be  referred  to  the  House.  But  it  will 
not  b^  necessary  to  go  over  the  evidence  again.  The  peti- 
tioner has  not  claimed  the  Earldom  of  Huntiy,  or  given  any 
evidence  on  it. 

*  The  claimant  next  day  presented  a  petition  to  her    *  358 
Majesty,  showing  that,  in  February,  1837,  he  presented 
a  petition  to  his  late  Majesty,  stating  and  praying  as  before 
stated ;  and  that  such  petition  was  by  his  late  Majesty  re- 
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ferred  to  the  House,  and  by  the  House  to  the  committee  of 
privileges,  who  heard  evidence,  "by  which  it  was  shown, 
that  the  ancestor  from  whom  the  petitioner  was  lineally  de- 
scended as  heir  male,  also  enjoyed  the  honour  and  dignity 
of  the  earldom  of  Huntly,  and  that  the  earldom  was,  by 
presumption  of  law,  descendible  in  the  same  line  in  which 
the  marquisate  was  descendible ; "  and  praying,  "  that  her 
Majesty  will  be  graciously  pleased  to  declare  that  the  titles, 
honours,  and  dignities  of  Marquess  and  Earl  of  Huntly,  Earl 
of  Enzie,  and  Lord  Gordon  and  of  Badenoch,  of  right  belong 
to  and  ought  to  be  enjoyed  by  the  petitioner;  and  also, 
that  the  proper  directions  may  be  given  for  enrolling  the 
petitioner  as  Marquess  of  Huntly  in  his  due  place  in  the 
union  roll  among  the  peers  of  Scotland." 

This  petition  was  by  her  Majesty's  command  referred  to 
the  House,  and  by  the  House  to  the  committee  for  privileges, 
who  met  and  considered  the  same  on  the  22d  of  June,  and 
reported  to  the  House  that  the  petitioner,  the  Earl  of  Aboyne, 
had  made  good  his  claim  to  the  titles,  honours,  and  dignities 
of  the  Marquess  of  Huntly,  Earl  of  Enzie,  Lord  Gordon  and 
Badenoch,  and  that  he  ought  to  be  enrolled  in  his  due  place 
as  such  upon  the  rolls  of  the  peers  of  Scotland;  and  also, 
that  the  petitioner  not  having  insisted  on  his  claim  to  the 
Earldom  of  Huntly,  had  not  made  good  his  right  to  the 
same. 

The  House  resolved  accordingly,  and  the  resolution  was 
presented  to  her  Majesty. 
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♦WRIT  OF  ERROR.  *  854 


GARLAND  v.  CARLISLE. 
1838. 

Gborge  Gabland,  Esq Plaintiff  in  JError. 

Thomas  Cabusle,  Assignee,  &c. .     •    D^endant  in  Error. 

Interest  on  Judgment. 

On  a  judgment  affirmed  on  writ  of  error  the  Honse  of  Lords  giyes  inter- 
est from  the  day  of  its  affirmance  by  the  Exchequer  Chamber,  pursu- 
ant to  the  provisions  of  the  Statute  3  and  4  Will.  4,  c.  42,  §  30. 

August  14. 
After  the  House  had  affirmed  the  judgment  in  this  case 
(reported  ante  vol.  4,  p.  698),  the  defendant  in  error  pre- 
sented a  petition  to  the  House,  stating  that  he  had  brought 
his  action  in  1825;  that  when  the  judgment  recovered  by 
him  therein  was  affirmed  in  the  Exchequer  Chamber  in  the 
year  1833,  the  damages  and  costs  then  due  to  him  as  such 
defendant  in  error  amounted  to  1003Z.  4«.  Qd. ;  that  by  sec- 
tion 30  of  the  Act  8  &  4  Will.  4,  c.  42,  "  An  Act  for  the 
farther  amendment  of  the  law,  and  the  better  advancement 
of  justice,"  it  is  enacted,  ^^  that  if  any  person  shall  sue  out 
any  writ  of  error  upon  any  judgment,  &c.,  and  the  Court  of 
Error  shall  give  judgment  for  the  defendant  thereon,  then 
interest  shall  be  allowed  by  the  Court  of  Error  for  such  time 
as  execution  has  been  delayed,"  &c. ;  and  that  in  the  affirm- 
ance of  said  judgment  by  the  House  no  mention  was  made  of 
interest  or  costs.  The  petitioner  prayed  that  their  Lordships 
would  be  pleased  to  add  to  their  order  of  affirmance  of  the 
said  judgment,  a  declaration  of  the  petitioner's  right  to 
receive  interest  on  the  amount  of  his  said  judgment  pursu- 
ant to  the  said  statute.  The  petition  was  referred  by  the 
House  to  the  appeal  committee,  who,  after  hearing 
the  arguments  *of  the  parties  thereon,  reported  on  *355 
the  19th  of  August,  1838,  that  under  the  provisions  of 
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the  said  Act  the  petitioner  was  entitled  to  receive  interest 
at  the  rate  of  four  per  cent  per  annum  on  the  amount  of  his 
said  judgment,  for  delaying  execution  thereof  from  the  20th 
of  November,  1833,  and  that  the  same  should  be  added  to 
the  judgment  of  the  House. 

The    House    agreed,  and   ordered   accordingly. —  Lords* 
Joum.  for  1838,  p.  730. 


856  ♦  APPEAL 

FROM  THE  COURT  OP  SESSION. 


GRAY  V.  FORBES  and  Others. 

183S. 


John  Boyle  Gray,  one  of  the  Councillors 
of  the  Rojal  Burgh  of  Glasgow,  and  one 
of  the  Trustees  under  Bell's  Deed  of  In- 
denture    • 

The  Rev.  John  Forbes,  and  Others  •    •    •    Bespondents. 


Appellant. 


Pleading.    JPractice.     Competency  of  Appeal. 

A  sununonB  of  declarator  charged  the  Lord  ProTost,  magistrates,  and 
town-council  of  Glasgow,  with  the  breach  of  an  agreement  entered  into 
by  their  predecessors  with  regard  to  the  administration  of  a  trust  fund; 
and  prayed  **  that  the  said  Lord  Provost,  magistrates,  and  council,  and 
A.  B.  C.  D.,  &c.,"  reciting  the  name  of  everyone  of  them,  **for 
themselves,  and  as  representing  the  burgh  and  community  of  Glasgow, 
ought  to  be  decerned."  The  Court  of  Session  pronounced  an  inter- 
locutor, decerning  '^  against  the  defenders  in  terms  of  the  conclusion 
of  the  libel,"  declaring  them  liable  in  expenses,  and  specially  directing 
that  no  part  of  the  expense  of  this  litigation  should  form  a  charge  on 
the  trust  fund. 

iTtf/d,  that  such  an  interlocutor  appearing  to  affect  the  interests  of  each 
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mdiyidual  member  of  the  corporatioii,  any  one  member  was  by  law 
entitled  to  appeal  against  it  J 
Where  A.  presents  a  petition  of  appeal,  and  B.  presents  a  counter  peti- 
tion, praying  that  the  former  may  be  dismissed  as  incompetent,  B.  is 
entitled  to  begin  on  the  argument  as  to  the  competency  of  the  appeal.' 

Monday,  March  12.    Thursday,  August  16,  1888. 

The  question  intended  to  be  raised  by  this  appeal  was, 
whether  an  individual  member  of  a  corporation,  all  the  mem- 
bers of  which  were  constituted  trustees  under  a  deed  for 
charitable  purposes,  could  competently  present  to  the 
House  of  Lords  an  appeal  against  *  a  judgment  of  the  *  357 
Court  of  Session,  sanctioning  acts  of  those  trustees, 
which  acts  that  member  deemed  to  involve  a  maladministra- 
tion of  the  trust. 

The  Rev.  Dr.  Andrew  Bell,  of  Egmore,  prebendary  of  the 
collegiate  church  of  St.  Peter,  Westminster,  by  a  deed  of 
indenture,  dated  14th  July,  1831,  and  executed  between  him 
on  the  one  part,  and  William  Haig,  Esq.,  provost  of  the  burgh 
of  St.  Andrew's,  and  others,  as  trustees,  on  the  other  part, 
invested  in  those  trustees  certain  large  sums  of  money  for 
the  purpose  of  the  more  effectual  diffusion  of  the  Madras 
system  of  education,  of  which  Dr.  Bell  claimed  to  be  the 
author. 

The  indenture  directed  the  trustees,  among  other  things, 
to  retain  the  sum  of  2500?.,  "  for  the  payment  of  such  costs 
and  expenses  as  are  hereinafter  defined ;  and  subject  thereto 
to  divide  the  said  stocks  into  twelve  equal  parts,  and  to 
transfer  one  such  twelfth  part  unto  the  provost,  magistrates, 
and  town-council  of  Edinburgh ;  one  other  such  twelfth  part 
unto  the  provost,  magistrates,  and  town-councils  of  Glasgow ;  *' 
and  in  like  manner  unto  the  town-councils  of  certain  other 
burghs.  The  provost,  magistrates,  and  town-council  of  Glas- 
gow accepted  this  trust. 

The  superintendence  of  the  parochial  schools  of  Scotland  is 
placed  by  law  under  the  charge  of  the  church ;  and  the  magis- 

*  See  Ferguson  v.  Khmoull,  9  01.  &  Fin.  251. 

'  See  2  Dan.  Ch.  Yr.  (4th  Am.  ed.)  1464,  and  notes  (7)  and  (8), 


1485. 


[299] 


*  857  CASES  IN  THE  HOUSE  OF  LORDS. 

trates  and  town-council  of  Glasgow  conceived,  that  while  it 
was  their  duty,  as  trustees  of  Dr.  Bell,  to  retain  the  inspec- 
tion and  control  of  the  schools  to  be  established  under  his 
bounty,  they  should  greatly  promote  the  purpose  he  had  in 
view,  if  they  could  prevail  upon  the  ministers  and  kirk-sessions, 
within  their  several  parishes,  to  take  the  active  superintend- 
ence of  the  several  schools  to  be  established  under  this 

*  358    trust.   Accordingly,  upon  *  the  motion  of  the  Lord  Pro- 

vost, a  committee  of  the  town-council  was  appointed 
to  hold  a  conference  with  the  ministers  of  Glasgow  upon  this 
subject ;  and  after  several  meetings,  it  was  ultimately  agreed, 
that  upon  the  ministers  and  kirk-sessions  establishing  schools 
upon  the  Madras  system  in  their  respective  parishes,  they 
should  each  receive  an  equal  share,  half-yearly,  of  the  divi- 
dends or  interest  accruing  from  the  sum  placed  by  Dr.  Bell 
at  the  disposal  of  the  town-council  for  this  purpose.  This 
proposition  was  agreed  to  by  the  several  ministers  and  kirk- 
sessions.  But  it  was  expressly  stipulated,  that  the  kirk- 
sessions,  before  any  payment  should  be  made  to  them,  should 
exhibit  annually  to  the  town-council  a  vidimus  or  statement 
of  the  application  of  the  sums  proposed  to  be  paid,  showing, 
to  the  satisfaction  of  the  council,  that  the  same  were  to  be 
applied  to  the  promotion  of  Dr.  Bell's,  or  the  Madras  system 
of  education ;  and,  further,  that  it  should  be  imperative  upon 
the  kirk-sessions  to  intimate  to  the  corporation  the  annual 
public  examinations  of  the  schools  within  the  several  parishes, 
so  that  two  members  of  the  corporation,  at  least,  might  have 
an  opportunity  of  attending  and  satisfying  the  other  members 
that  Dr.  Bell's  mode  of  education  was  regularly  and  system- 
atically carried  on.  It  was  further  stipulated,  that  each  of 
the  schools  should  be  denominated  by  the  name  of  the 
parish. 

The  magistrates  and  council  then  entered  into  formal  con- 
tracts or  agreements  with  each  of  the  kirk-sessions,  by  which, 
while  the  kirk-sessions  on  the  one  hand  became  bound  to 
establish,  in  their  respective  parishes,  schools  on  the  Madras 
system,  under  the  stipulations  already  mentioned,  the  magis- 
trates and  council,  on  the  other  hand,  engaged  to  pay  over, 
so  long  as  these  stipulations  were  observed,  the  dividends 
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or  interest  arising  from  the  sums  placed  in  their  *  hands  *  359 
by  Dr.  Bell.  One  of  these  contracts  was  entered  into 
by  the  respondents,  who  constituted  the  kirknsession  of  the 
Outer  High  Church  and  Parish,  and  who  received  for  their 
school  the  name  of  "  The  Outer  High  Church  Parish  School 
on  Dr.  Bell's,  or  the  Madras  system."  These  contracts 
haying  been  communicated  to,  and  taken  into  consideration 
by,  Dr.  Bell's  original  trustees.  Provost  Haig,  Principal  Hal- 
dane,  and  Professors  Buist  and  Alexander,  at  a  meeting  held 
by  them  on  the  12th  March,  1835,  they  unanimously  declared 
their  opinion,  that  they  "  were  in  perfect  accordance  with  the 
spirit  and  intention  of  Dr.  Bell's  deed  of  indenture,  and  of  the 
deed  of  declaration  of  trust  executed  by  the  magistrates  of 
Glasgow  in  reference  to  it ;  and  the  trustees  farther  gave  it 
as  their  opinion,  that  the  arrangement  entered  into  between 
the  said  parties  provided  for  and  secured  a  most  judicious 
application  of  the  money." 

After  the  Scotch  Burgh  Reform  Act  passed,  the  appellant 
was  elected  a  town-councillor,  and  thus  became  a  trustee. 
The  arrangement  entered  into  by  the  old  corporation  became 
a  subject  of  discussion  in  the  town-council,  and  the  members 
finally  came  to  the  opinion,  that  they  ought  not  to  recognize 
or  carry  into  execution  the  transaction  entered  into  between 
their  predecessors  and  the  respondents,  because  they  deemed 
it  to  be  subversive  of  the  objects  and  purposes  of  the  trust, 
and  consequently  to  involve  serious  acts  of  maladministi'ation 
on  the  part  of  their  predecessors.  A  different  opinion  having 
been  formed  by  the  respondents,  they  resolved  to  compel  the 
trustees  to  fulfil  the  contract,  and  for  that  purpose  brought 
an  action  of  declarator  against  them  before  the  Court  of  Ses- 
sion. In  the  summons  in  that  action,  the  respondents,  after 
having  set  forth  what  they  represent  as  the  tenor  of 
•the  transaction,  contract,  and  consequent  liabilities,  *860 
and  alleged  violation  by  the  trustees,  conclude :  "  And 
although  the  pursuers  have  frequently  desired  and  required 
the  said  Lord  Provost,  magistrates,  and  town-council  of  the 
city  of  Glasgow,  to  fulfil  their  part  of  the  said  contract,  by 
making  payment  to  the  pursuers  of  their  said  shares  of  the 
said  dividends,  in  terms  of  the  said  contract ;  yet  they  refuse 
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or  delay  so  to  do :  therefore  the  said  Lord  Provost,  maguk 
trates,  and  council  of  the  city  of  Glasgow,  and  the  Hon.  Wil- 
liam Mills,  Lord  Provost ;  William  Gilmour,  James  Lumsden, 
John  Fleming,  William  Craig,  and  John  Small,  Esqrs., 
baillies ;  James  Martin,  Esq.,  dean  of  guild ;  Arch.  M'Lellan, 
Esq.,  deacon  convener ;  and  Messrs.  Hugh  Tennent,  Robert 
M'Gavin,  James  Turner,  John  Boyle  Gray,  Alexander  Den- 
nistoun,  William  Bankier,  John  Ure,  Alexander  Johnstone, 
James  Wallace,  Henry  Brock,  Robert  Hutcheson,  John  Mit- 
chell, John  Douglas,  James  Hutcheson,  Robert  Dalgleisb, 
Henry  Paul,  Henry  Dunlop,  William  Dixon,  David  Hope, 
Alexander  Denny,  George  Orr,  John  Leadbetter,  John  Pat- 
tison,  and  William  Robertson,  councillors,  for  themselves,  and 
as  representing  the  burgh  and  community  of  Glasgow,  ought 
and  should  be  decerned  and  ordained,  by  decree  of  the  Lords 
of  our  Council  and  Session,  to  make  payment  to  the  pursuers 
of  their  portion,  being  one-tenth  part  or  share  of  the  annual 
interest,  proceeds,  or  dividends,  which  have  already  accrued, 
or  may  hereafter  accrue,  on  the  foresaid  two  sums  of  48952. 
16«.  8<2.,  making  together  97912. 188.  4(2.,  transferred  to  the 
said  defenders,  as  above-mentioned,  and  that  half-yearly, 
agreeably  to,  and  in  terms  of  the  contract  between  them  and 

the  said  pursuers  before  narrated,  in  all  time  coming, 
*  861    so  long  as  the  pursuers  shall  fulfil  and  *  observe  their 

part  of  the  said  contract ;  with  the  legal  interest  of  the 
said  annual  proceeds,  interest,  or  dividends,  from  and  after 
the  terms  of  payment  thereof  till  payment ;  superseding  exe- 
cution so  far  as  regards  the  proceeds  or  dividends  not  yet  due, 
till  the  terms  of  payment  shall  be  first  come  and  bygone,  and 
deducting  the  payment  already  made  by  the  said  defenders 
to  the  said  pursuers,  as  before  mentioned.  And  farther,  in 
respect  the  said  defenders  have  violated  their  said  contract  or 
agreement,  and  have  failed  to  implement  the  same,  they  ought 
and  should  be  decerned  and  ordained,  by  decree  foresaid,  to 
make  payment  to  the  pursuers  of  1002.  sterling,  being  the 
liquidate  penalty  in  that  case  stipulated  and  provided ;  together 
also  with  1002.  sterling,  or  such  other  sum,  less  or  more,  as 
our  said  lords  shall  modify  in  name  of  expenses  of  process, 
over  and  above  the  expenses  of  the  decree  to  follow  hereon ; 
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conform  to  the  said  contract,  laws,  and  daily  practice  of  Scot- 
land, used  and  observed  in  the  like  cases  in  all  points,  as  is 
aUeged." 

On  the  29th  of  November,  1886,  the  Lord  Ordinary  pro- 
nounced an  interlocutor,  finding  that  the  agreement  was  ultra 
vires,  but  directing  payment  to  the  pursuers  of  such  sums  as 
they  had  expended  since  the  date  of  the  agreement,  and  in 
pursuance  of  it. 

Reclaiming  notes  against  that  interlocutor  having  been 
presented  to  the  Inner  House  by  the  trustees,  in  so  far  as  it 
sustained  the  title  of  the  respondents  to  sue,  and  by  the  re- 
spondents on  the  merits,  the  lords  of  the  first  division  pro- 
nounced the  following  interlocutor: — ^'^The  lords  having 
advised  this  reclaiming  note,  and  the  reclaiming  note  for  the 
defenders,  refuse  the  reclaiming  note  for  the  defenders,  and 
adhere  to  the  interlocutor  reclaimed  against,  in  so  far  as 
it  repels  the  objection  to  the  title  of  the  pursuers, — 
quoad  *uUra,  alter  the  said  interlocutors,  and  find  *862 
that  Uie  agreement  libelled  between  the  pursuers  and 
defenders  is  in  due  conformity  with  the  trust-deed  of  the  late 
Dr.  BeU,  and  a  valid  and  effectual  agreement,  and  therefore 
decern  against  the  defenders  in  terms  of  the  conclusions  of 
the  libel :  find  the  defenders  liable  to  the  pursuers  in  expenses, 
and  remit  the  account  thereof,  when  lodged,  to  the  auditor 
of  court  to  tax  the  same,  and  report,  with  this  declaration, 
that  no  part  of  the  expense  of  this  litigation  shall  form  a 
charge  on  the  trust  funds  of  Dr.  Bell."  The  lords  also  pro- 
nounced an  interlocutor  directing  payment  of  144Z.  as  costs. 

The  town-council  of  Glasgow  held  meetings  on  the  23d  of 
February,  6th,  16th,  23d,  and  28th  of  March,  and  13th  and 
20th  of  April,  1827,  on  the  subject  of  these  interlocutors,  and 
the  result  was  a  determination  by  a  majority  of  the  council 
not  to  appeal  to  the  House  of  Lords  against  the  judgment  of 
the  Court  of  Session,  but  to  effect  a  compromise  with  the 
respondents. 

The  appellant,  thinking  this  determination  erroneous,  pre- 
sented this  appeal  in  his  own  name  against  the  decision  of 
the  Court  of  Session. 
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The  respondents  presented  a  counter-petition,  praying  that 
the  appeal  might  be  dismissed. 

The  Attorney-General,  for  the  appellant,  claimed  the  right 
to  begin. —  The  question  here  is,  whether  the  appeal  is  com- 
petent. The  appellant  has  presented  a  petition  of  appeal, 
and  is  an  actor.  The  respondents  have  presented  a  petition 
to  dismiss  his  appeal.  But  that  does  not  make  them  actors  ; 
it  merely  amounts  to  a  denial  of  the  right  to  appeal.  In 
fact,  they  have  simply,  as  it  were,  entered  an  appear- 

*  363    ance  *  to  the  petition  of  appeal. 

[Lord  Brougham. —  But  this  is  not  an  objection  to  your 
appeal  upon  the  merits ;  they  come  here  and  say.  Do  not  let 
them  be  heard  at  all.  That  amounts  to  what  would  be  at 
common  law  a  demurrer.] 

The  appellant  is  here  to  show  that  his  appeal  is  well 
founded.  He  has,  therefore,  the  right  to  begin;  and  the 
more  so,  as  this  case  is  peculiar  in  this  respect,  that  the  House 
is,  in  consequence  of  its  own  order,  in  possession  of  the 
printed  cases  of  both  parties.  The  respondent's  cross  peti- 
tion is  merely  a  denial  of  the  appellant's  right  to  be  heard. 

Lord  Brougham. —  Here  they  appeal  against  your  being 
heard.  I  put  the  case  thus :  Suppose  you,  as  representing 
the  appellants,  had  come  to  the  bar  of  this  House  from  the 
Court  of  Session,  asking  us,  by  a  parol  petition,  to  reverse 
the  decision  of  that  Court,  you  would  then  in  form,  as  in  sub- 
stance, have  made  an  appeal  to  us  against  the  decision  of  the 
Court  below ;  but  then  Sir  W.  Follett  appears,  and  says  that 
he  objects  to  your  being  heard.  Surely  his  objection  must  bq 
heard  before  you  are  allowed  to  proceed. 

The  Lord  Chancellor. — The  question  is.  Whether  you 
are  to  be  heard  or  not  7    It  would  be  a  curious  proceeding 
for  you  to  be  heard  first,  when  the  question  is  whether  you 
are  to  be  heard  at  all. 
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Lord  Brougham. — If  you  were  heard  now,  there  would 
be  an  end  of  the  question  of  jour  right  to  be  heard. 

The  Lord  Chancellor. —  In  the  ordinary  way  this  ques- 
tion would  be  decided  by  the  appeal  committee ;  but  it  has 
been  thought  important  enough  to  send  it  for  the  decision  of 
the  House.  The  objectors  to  the  right  to  appeal  must  be 
first  heard. 

♦  The  counsel  to  be  heard  against  the  competency    *  364 
of  the  petition  was  accordingly  ordered  to  begin. 

Sir  W.  Follett. — The  question  is,  whether  the  appellant, 
who  is  one  of  the  corporators  of  Glasgow,  is  entitled  to  bring 
before  this  House  a  petition  of  appeal  against  a  decree  affect- 
ing the  whole  corporation.  The  contract  here  was  made  by 
the  whole  corporation,  before  the  appellant  became  a  member 
of  the  body :  that  contract  has  since  been  declared  to  be  legal 
by  the  Court  of  Session,  which,  in  this  respect,  overturned 
the  decision  of  the  Lord  Ordinary,  to  whom,  in  the  first 
instance,  the  cause  had  been  referred.  The  great  majority 
of  the  new  town-council  of  Glasgow  has  determined  on  abid- 
ing by  this  decision,  but  the  appellant  alone  opposes  his  own 
will  to  the  decision  of  the  Court,  and  of  his  fellow-council- 
lors, and  seeks  to  bring  the  matter  under  the  consideration 
of  this  House.  The  question  is,  whether  he  can  be  permitted 
to  do  so.  It  is  submitted  that  he  cannot.  He  certainly 
would  not  be  permitted  to  do  so  in  England.  The  will  of 
the  majority  of  the  council,  when  once  declared,  would  be 
binding  upon  him.  It  may  be  said,  on  the  other  side,  that 
all  the  members  of  the  corporation  are  named  in  the  sum- 
mons ;  that  is  so ;  but  it  makes  no  difference  in  their  liability. 
They  are  merely  named  in  conformity  with  the  rules  of  plead- 
ii^  in  Scotland ;  but  they  are  sought  to  be  charged  in  their 
corporative,  not  in  their  individual,  capacity.  As  an  individ- 
ual member,  the  appellant  cannot  have  an  interest  in  the 
question ;  and  the  funds  of  the  corporation,  and  not  his  pri- 
vate fund,  are  alone  liable  in  this  case.  That  would  be  so  in 
England,  and  there  is  no  distinction  in  this  respect  between 
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the  law  of  England  and  of  Scotland  on  either  of  these 

*  365    points.    What  right  *  has  an  individual  member ,  by 

his  acts,  to  affect  the  interests  of  the  corporation  ?  He 
has  none  whatever.  All  the  cases  that  can  be  cited  on  the 
other  side  will  resolve  themselves  into  this,  that  any  person 
who  is  an  object  of  the  bounty  of  a  charitable  fund  may  insti- 
tute proceedings  for  a  breach  of  trust  in  its  administration. 
But  that  rule  will  not  justify  an  individual  member  of  a  cor- 
poration in  interfering  when  the  whole  body  of  the  corpora- 
tion is  collectively  interested,  and  his  own  interest  is  not 
personal,  but  exists  in  him  only  as  a  member  of  that  corpo- 
ration. 

The  Attorney-General,  in  support  of  the  competency  of  the 
appeal.  —  The  appellant  here  has  a  strong  interest  in  the 
matter,  and  nothing  but  a  clear  disproof  of  that  interest  will 
prevent  this  House  from  allowing  him  to  be  heard.  The 
action  in  the  Court  below  was  against  not  only  the  corpora- 
tion of  Glasgow  but  against  the  individual  members  of  it. 
The  appellant  here  would  be  liable  to  be  taken  in  execution 
for  the  costs  incurred  in  that  suit.  In  cases  of  suits  for 
alleged  misapplication  of  funds,  individuals  may  be  sued  with 
corporations,  or  two  corporations  may  be  sued  together,  or 
may  be  indicted.  The  agreement  entered  into  by  the  old  cor- 
poration was  deemed  by  the  new  corporation  to  be  contrary 
to  the  will  of  the  founder,  the  members  of  the  new  corpo- 
ration believing  that  they,  being  themselves  delegates  of  a 
trust,  could  not  delegate  that  trust  to  others ;  they  therefore 
gave  notice  to  the  kirk-sessions,  with  whom  the  old  corpora- 
tion had  entered  into  the  agreement,  that  they  would  not  per- 
form that  agreement.  The  action,  which  is  the  subject  of  the 
present  appeal,  was  then  brought  to  compel  performance. 
The  terms  of  the  summons  itself  show  that  the  action 

*  866    is  brought  both  *  against  the  corporation  and  the  indi- 

vidual members  of  it.  The  members  are  individually 
named,  "  for  themselves,  and  as  representing  the  borough  and 
community  of  Glasgow."  What  is  the  meaning  of  the  term 
"  for  themselves,"  except  that  the  members  of  the  corpora- 
tion are  sought  to  be  rendered  individually  responsible  ?  The 
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prayer  of  the  summons  is,  that  these  persons  should  be 
"decerned  and  ordained  to  pay"  the  money  then  claimed 
to  have  become  due  under  the  agreement,  the  money  that 
in  future  may  become  due,  and  the  costs.  The  decree  is 
"  against  the  defenders."  How  ?  As  a  corporation  merely  ? 
No,  but  "  in  terms  of  the  conclusions  of  the  libel,"  that  is,  it 
is  against  them  individually  and  collectively.  It  is  clear, 
therefore,  that  if  the  corporation,  as  a  corporation,  could  not 
pay,  each  member  of  it  would  be  personally  responsible  under 
this  decree,  and  payment  might  be  enforced  as  against  him 
individually.  But  the  decree  does  not  stop  there,  but  goes 
on  thus:  it  finds  ^Hhe  defenders  liable  to  the  pursuers  in 
expenses,  with  this  declaration,  that  no  part  of  the  expense 
of  this  litigation  shall  form  a  charge  on  the  trust  funds  of 
Dr.  Bell."  From  what  source,  then,  are  the  costs  to  be 
defrayed  ?  Each  member  of  the  corporation  becomes  liable 
to  pay  them ;  for  first,  there  is  a  decree  against  the  defenders 
"in  terms  of  the  conclusions  of  the  libel;"  and  next,  the 
costs  which  they  are  to  pay  are  not  to  form  "  a  charge  on 
the  trust  funds  of  Dr.  Bell."  It  is  clear  on  the  words  of 
the  decree,  that  the  costs  are  not  to  be  paid  out  of  the  charity 
funds,  nor  can  they  be  paid  out  of  the  borough  funds ;  for 
though  the  members  of  the  corporation  happen  to  be,  in 
their  municipal  character,  the  trustees  of  the  charity,  the 
rate-payers  of  the  borough  have  nothing  to  do  with  it. 
The  money  must  come  from  the  pockets  *  of  those  who  *  367 
are  made  defenders  on  this  record.  The  appellant, 
therefore,  is  personally  interested  in  this  matter,  and  has  a 
right  to  appeal. 

It  is  said  that  the  naming  of  the  members  of  the  corpo- 
ration is  according  to  the  rules  of  Scotch  pleading.  Even 
if  that  statement  could  be  supported,  which  it  cannot,  it 
would  not  avail  the  respondents  here ;  for  in  this  summons 
they  have  gone  out  of  the  usual  course,  and  added  the  words 
"for  themselves,"  which  are  clearly  intended  to  fix  an  indi- 
vidual responsibility  on  the  members  of  the  town-council. 
But  the  argument,  that  it  is  necessary  to  name  the  mem- 
bers of  a  corporation,  is  unfounded.  If  nothing  more  than 
a  corporate  responsibility  is  intended  to  be  cast  on  them, 
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they  should  be  named,  not  "for  themselves  and  as  repre- 
senting the  burgh,"  but  "  as  A.,  B.,  C,  and  D.,  constituting 
the  corporation."  Darley's  Practice  and  Bell's  Book  of 
Styles  ave,  however,  authorities  against  the  argument,  that 
represents  the  naming  of  the  members  of  the  corporation  to 
be  necessary.  In  the  latter  (a)  it  is  said,  ''Where  the  pur- 
suer or  the  defender  is  a  corporation,  and  where  the  summons 
is  at  the  instance  of  the  members  of  a  corporation,  or  against 
them,  they  must  be  described  in  general  terms,  as  '  The  Lord 

Provost,  Magistrates,  and  Town  Council  of ; '  for  where 

you  name  them,  the  death  of  any  of  so  numerous  a  body 
might  prove  fatal  to  the  action."  That  reason  is  expressly 
adopted  and  acted  on  in  Lockhart  v.  The  Maffistrates  of  ia?i- 
ark.  (6)  In  Darley's  Practice  of  the  Court  of  Session  (e)  it 
is  said,  ''In  a  summons  against  the  magistrates  and 

*  368    town-council  of  a  borough,  it  is  *  unnecessary  to  men- 

tion their  names  particularly."  There  are  many  author- 
ities to  show  that,  in  a  proceeding  of  this  kind,  the  appel- 
lant would  be  personally  liable.  Boyd  v.  Cunningha7n  (d) 
establishes  that  doctrine.  There  Mr.  Cunningham,  who  was 
town- clerk  of  Linlithgow,  had  presented  a  petition  to  the 
magistrates  and  council  of  Linlithgow,  seeking  to  have  the 
custody  of  the  records  of  registry  of  the  borough.  Nothing 
was  done  on  that  petition.  Mr.  Cunningham  was  subse- 
quently called  before  the  Court  of  Session  by  a  burgess,  for 
not  giving  the  complainant  extracts  from  the  registers,  as  it 
was  the  duty  of  the  town-clerk  to  do.  Mr.  Cunningham,  by 
his  answer,  brought  the  magistrates  and  council  (of  whom 
Mr.  Boyd  was  one)  before  the  Court,  and  prayed  the  Court 
to  order  them  to  deliver  to  him  the  custody  of  the  registers, 
and  "to  find  the  said  J.  Boyd,  and  all  the  other  persons 
above  complained  of,  liable  in  expenses,  as  well  as  all  other 
expenses  and  damages  to  which  the  petitioner  might  be  put 
in  consequence  of  their  illegal  conduct."  At  a  subsequent 
meeting  the  magistrates  disclaimed  any  opposition  to  his 
petition,  but  Mr.  Boyd  persevered.  The  Court  gave  judg- 
ment for  the  petitioner,  and  found  him  entitled  to  expenses, 

(a)  Vol.  6,  p.  19.  (h)  Morr.  11993. 

(c)   P.  134.  (rf)  11  Shaw  &  D.  68. 
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as  prayed,  reserving  to  the  magistrates,  &c.,  inter  se^  all  ques- 
tions as  to  the  effect  of  the  disclaimer  by  certain  of  their 
number,  in  relieving  them  from  the  expenses  thus  found  due 
to  the  complainant.  Mr.  Boyd  was,  on  a  reclaiming  note, 
held  personally  liable  to  the  expenses  by  the  terms  of  this 
judgment. 

In  the  same  manner,  in  Bryson  v.  The  Corporation  of  Glas- 
gow  (a),  the  pursuer  had  raised  an  action  against  the 
magistrates  of  Glasgow,  as  representing  *the  commu-  *  369 
nity,  to  recover  damages  for  injury  done  in  a  riot.  The 
magistrates  admitted  the  pursuer's  right  of  action,  but  said 
that  they  were  not  bound  to  pay  either  from  their  own  pockets 
or  from  the  borough  funds,  but  only  by  assessment  on  the 
inhabitants,  and  they  prayed  that  the  decree  might  be  stayed 
till  the  inhabitants  could  be  assessed.  The  decree  was,  how- 
ever, pronounced  against  them,  reserving  to  them  their  relief 
against  the  borough  when  it  coidd  be  assessed  to  pay  the 
same.  There  was  an  ultimate  responsibility  fixed  on  the 
borough  in  that  case,  because  of  the  Act  of  Parliament ;  but 
that  cannot  be  so  here,  for  the  right  of  suit  here  arises,  not  in 
respect  of  any  matter  in  which  all  the  inhabitants  of  the 
borough  are  interested,  but  in  respect  of  alleged  misconduct 
on  the  part  of  the  corporation  ;  so  that  the  appellant  here  is, 
at  all  events,  responsible.  A  statutable  liability  is  thrown  on 
him.  By  the  3  Geo.  4,  c.  91,  §  4,  it  is  enacted,  "  That  where 
the  magistrates  and  members  of  the  town-council  of  any 
burgh,  or  any  number  of  them,  are  the  sole  trustees  for  any 
charity,  &c.,  an  account  shall  be  annually  stated  and  certified, 
in  the  manner  hereinbefore  directed,  distinct  from  the  account 
relative  to  the  common  good  and  revenues  of  that  burgh; 
and  such  account  shall  be  deposited  in  the  town-clerk's  oflSce, 
and  shall  be  open  to  the  inspection  of  the  burgesses ;  and  if 
such  annual  account,  relative  to  such  charity,  &c.,  shall  not 
be  so  stated  and  deposited,  then  the  magistrates  and  mem- 
bers of  the  town-council  of  such  burgh,  or  such  number  of 
them  as  shall  be  trustees  for  such  charity,  shall  severally  be 
subject  to  a  penalty  of  501.  each."  Here  the  personal  liabil- 
ity of  each  member  is  declared  in  a  matter  which  can  only  be 
(a)  1  Shaw  &  D.  156. 
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executed  by  the  will  of  the  whole  or  of  a  majority. 

*  370    It  is,  therefore,  *  clear  that  the  appellant  may  be  per- 

sonally aggrieved  by  this  judgment ;  and  if  so,  he  haa 
a  right  to  come  here  to  have  it  revised  by  this  House. 

Sir  W.  Follett^  in  reply.  —  By  the  general  principles  of  the 
law  of  England  and  Scotland,  an  individual  member  of  a  cor- 
poration is  not  liable  to  costs  incurred  by  the  corporation. 
But  supposing  it  otherwise,  a  mere  liability  to  costs  would 
not  give  him  the  right  of  appeal.  He  is  not  interested  per- 
sonally in  the  suit  itself. 

[The  Lord  Chancellor.  —  As  an  individual  member  of 
the  corporation,  he  objects  to  the  interlocutor  of  the  Lord 
Ordinary  holding  the  pursuer  entitled  to  maintain  the  suit. 
Is  not  that  claiming  protection  for  himself  in  his  individual 
character,  and  has  he  not  a  right  to  such  protection  ?] 

He  has  no  right  to  pray  for  a  general  reversal  of  the 
decree. 

[The  Lord  Chancellor.  —  May  he  not  ask  for  it  to  be 
reversed  so  far  as  he  is  concerned?] 

He  may  not ;  he  has  no  such  interest  in  the  matter  as  to 
entitle  himself  to  make  such  a  demand.  Incorporation  makes 
several  persons  to  be  considered,  in  law,  but  as  one,  and  in  an 
action  against  a  corporation,  no  member  can  have  an  indi- 
vidual interest.  Erskine's  Institutes,  (a)  But  even  if  a  party 
can  appeal  on  the  ground  of  being  liable  to  costs,  the  form  of 
action  in  this  instance  creates  no  such  liability  as  against  the 
appellant.  There  must  be  a  due  service  of  the  summons.  If 
the  action  is  against  a  corporation,  the  service  of  the  sum- 
mons may  be  made  at  a  corporate  meeting,  on  the  clerk  of 
the  corporation  present  at  the  meeting ;  but  if  there  should 
be  no  corporate  meeting,  then  the  summons  may  be 

*  371    properly  served  on  each  member  of  the  *  corporation. 

But  that  does  not  create  a  personal  liability  in  each 

(a)  Tit.  7,  §  64  ;  vol.  1,  p.  168. 
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member ;  nor  does  the  naming  of  each  member  create  any 
such  liability.  In  this  case  the  execution  of  the  writ  of  sum- 
mons states  it  to  have  been  "  delivered  to  the  Lord  Provost 
fof  himself,  and  on  behalf  of  the  Lord  Provost  and  council, 
when  they  were  met  in  the  ordinary  place  of  meeting,  with 
the  names  and  designations  of  the  indwellers  of  Glasgow, 
who  were  witnesses  of  the  premises ;  "  so  that  the  appellant 
here  was  not,  in  facf,  served  at  all.  There  was  no  individual 
defence  to  this  action  ;  the  defence  was  for  the  Lord  Provost, 
magistrates,  and  town-coimcil  of  Glasgow.  No  individual 
member  can  be  liable  to  the  performance  of  this  contract, 
sought  to  be  enforced  in  this  suit ;  no  one,  in  fact,  could  have 
the  power  to  perform  it.  The  contract  was  with  the  corpora- 
tion, and  the  breach  complained  of  is,  that  the  corporation 
did  not  perform  it.  There  is  no  authority  to  show  that  the 
merely  naming  a  party  in  a  summons  of  this  sort  will  make 
him  personally  responsible  on  it ;  that  must  depend  on  the 
nature  of  the  action,  and  the  nature  of  the  action  here  is 
entirely  different  from  one  where  personal  responsibility  is 
sought  to  be  enforced.  The  passages  cited  from  Darley's 
Practice  and  the  Book  of  Styles  only  show  that  the  names 
of  the  members  of  a  corporation  need  not  be  in  all  cases 
inserted  in  the  summons,  but  do  not  prove,  that  if  inserted, 
each  individual  member  of  the  corporation  becomes  liable  to 
the  action.  Then,  as  to  the  case  of  Boyd  v.  Cunningham^  (a) 
it  is  clear  that  there  the  party  had  been  guilty  of  a  personal 
misfeasance ;  but  that  case  can  have  no  application  to  a 
case  of  a  breach  of  a  contract  entered  into  with  a  cor- 
poration. The  case  *  of  Bryson  v.  The  Corporation  of  *  372 
Glasgow  (i)  depended  on  the  terms  of  particular  Acts 

of  Parliament,  and  is,  therefore,  inapplicable  here. 

« 

The  Lord  Chancellor.  —  This  is  a  claim  against  the  mem- 
bers of  the  corporation  of  Glasgow,  in  respect  of  funds  of 
which  they  are  trustees.  The  summons  is  made  against 
them  as  a  corporation,  and  then  come  the  names  of  all  the 
members,  and  these  words,  "  for  themselves,  and  as  repre- 
senting the  burgh  and  community  of  Glasgow,  ought  and 

(a)  11  Shaw  &  D.  58.  (6)  1  Shaw  &  D.  156. 
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should  be  decerned,"  &c.,  to  make  payment.  It  seems  to  be 
acknowledged  that  it  is  not  an  unusual  practice  in  the  Courts 
of  Scotland  to  name  individual  members  of  a  corporation ; 
but  there  is  no  case  in  which  they  have  been  named  in  this 
manner,  nor  is  there  any  thing  to  show  how  they,  in  their 
individual  capacity,  are  liable  here.  They  are  not  individu- 
ally called  on  to  make  a  defence,  nor  is  the  claim  made 
against  them  as  individuals.  Notwithstanding  this  odd  way 
of  stating  the  summons,  it  is  not  understood  that  the  pursuer 
charges  that  they  appear  to  be  interested  personally  in  the 
matter ;  and  the  interlocutor  of  the  Lord  Ordinary  takes  no 
notice  of  them  as  individuals,  but  treats  them  as  a  corporate 
community,  in  whom  tnist  funds  are  vested  in  the  usual  way. 
The  interlocutor  of  the  21st  of  February,  1837,  does  so,  and 
finds  "  that  the  agreement  libelled  between  the  pursuer  and 
the  defenders  is  in  due  conformity  with  the  trust-deed  of  the 
late  Dr.  Bell,  and  a  valid  and  effectual  agreement,  and  there- 
fore decerns  against  them  in  terms  of  the  conclusions  of  the 
libel."  The  decree  then  goes  on  to  give  costs.  The  sole 
question  is,  whether,  in  this  state  of  the  proceedings, 

♦  373    the  *  present  appellant  is  individually  liable  for  that 

which  this  interlocutor  directs  to  be  paid  to  the  pur- 
suer. If  not,  he  cannot  come  here  and  appeal  against  a 
decree  merely  as  a  member  of  the  corporation.  As  an  indi- 
vidual, he  is  not  interested  in  this  matter,  and  could  not,  as 
an  individual,  bring  here  the  concerns  of  the  corporation.  I 
should  wish  to  take  this  opportunity  of  considering  the  effect 
of  these  proceedings,  to  see  whether  they  can  be  enforced 
against  him  personally,  for  it  is  clear  that  if  he  is  not  person- 
ally liable,  he  cannot  have  any  right  to  appear  here  as  an 
appellant. 

Judgment  postponed. 

Angust  16,  1838. 

The   Lord   Chakcellor.  —  My  Lords,  there  was  a  case 

which  came  before  your  Lordships  some  time  since,  upon  a 

question  of  competency.     The  case  arose  upon  a  certain  siun 

of  money  transferred  to  certain  parties  for  the  purpose  of 
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enconraging  the  eBtablishment  of  schools  in  several  of  the 
large  towns  in  Scotland.  Certain  sums  were  assigned  to  the 
town  of  Glasgow  for  that  purpose,  and  the  old  corporation  of 
Glasgow  thought  of  carrying  it  into  effect  by  making  a  divi- 
sion of  that  money,  and  appropriating  it  to  certain  kirk- 
sessions  of  several  of  the  parishes  of  the  town.  That  was 
not  allowed  by  the  individuals  who  constituted  the  new  cor- 
poration, and  they  withheld  the  payment  from  those  kirk- 
sessions,  which  gave  rise  to  a  suit  by  one  of  the  kirk-sessions, 
for  the  purpose  of  recovering  payment  of  what  they  con- 
sidered to  be  due  to  them.  My  Lords,  the  question  turns 
entirely  upon  the  form  in  which  that  suit  was  instituted,  which 
was  followed  by  an  interlocutor  of  the  Court  of  Session 
giving  relief  in  the  terms  of  the  summons. 

♦  My  Lords,  the  summons  prayed  that  the  corpora-  *  374 
tors  of  Glasgow,  by  their  legal  designation,  and  also 
the  various  persons  constituting  the  town-council  of  Glasgow 
and  specially  and  individually  named  in  the  summons,  and 
amongst  others  John  Boyle  Gray,  who  is  the  party  appealing 
to  your  Lordships'  House,  "  for  themselves,  and  as  represent- 
ing the  burgh  and  community  of  Glasgow,"  should  be  desired 
to  pay  that  portion  of  the  money  which  the  kirk-session 
thought  they  were  entitled  to  receive,  and  that  they  might 
also  pay  the  expenses  which  had  been  incurred  in  the  attempt 
to  recover  it.  My  Lords,  when  that  case  came  before  the 
Lord  Ordinary,  an  interlocutor  was  pronounced,  declaring 
the  agrement  ultra  vires^  and  repelling  the  action.  That 
interlocutor  was  afterwards  reversed  on  a  reclaiming  note  to 
the  first  division  of  the  Court  of  Session  ;  and  the  interlocu- 
tor, as  finally  made  by  the  Court  of  Session,  was  as  follows : 
"That  the  agreement  libelled  between  the  pursuers  and 
defenders  is  in  due  conformity  with  the  trust-deed  of  the 
late  Dr.  Bell,  and  a  valid  and  effectual  agreement,  and  there- 
fore decern  against  the  defenders  in  terms  of  the  conclusions 
of  the  libel ;  find  the  defenders  liable  to  the  pursuers  in 
expenses,  and  remit  the  account  thereof,  when  lodged,  to  the 
auditor  of  Court  to  tax  the  same,  and  report  with  this  decla- 
ration, that  no  part  of  the  expense  of  this  litigation  shall  form 
a  charge  on  the  trust  funds  of  Dr.  Bell." 
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My  Lords,  the  corporation  of  Glasgow  has  not  appealed 
against  that  interlocutor ;  so  far,  therefore,  as  the  corporation 
was  made  defender  in  that  suit,  there  is  no  question  before 
your  Lordships.  But  one  of  the  town-councillors,  one  indi- 
vidual member  of  the  corporation,  namely,  the  present  appel- 
lant, Mr.  Boyle  Gray,  has  presented  an  appeal  against 

*  375    the  decree  of  the  *  Court  below.     A  counter-petition 

has  since  been  presented  by  the  respondents,  alleging 
that  it  was  not  competent  to  that  individual  to  appeal  against 
this  interlocutor.  The  real  question  is,  whether  there  is  any 
thing  in  the  interlocutor  pronounced  which  gives  Mr.  Boyle 
Gray  a  right  of  appeal. 

My  Lords,  the  case  was  argued  at  your  Lordships'  bar,  and 
it  was  contended  that  he  had  a  right  to  appeal  as  to  the  whole 
merits  of  the  interlocutor.  Another  ground  contended  for 
was,  that  he  had  a  right  to  appeal,  because  he  was  subject, 
personally  and  individually,  to  costs  and  responsibilities,  by 
the  terms  of  the  interlocutor  pronounced.  On  the  other 
hand,  it  was  insisted,  that  this  is  the  usual  form  of  proceed- 
ing against  corporations  in  Scotland;  that  it  is  usual,  not 
only  to  name  the  corporation,  but  to  name  the  individual 
members  of  the  corporation;  and  the  reason  of  that  was 
stated  to  be,  because,  if  the  pursuers  failed  in  finding  the 
corporation  sitting  in  their  corporate  capacity,  in  that  case 
the  pursuer  would  have  a  right  to  serve  the  officer  presiding 
at  that  meeting,  and  if  he  could  not  find  him  in  that  situa- 
tion, then  the  only  way  that  he  had  of  bringing  the  matter 
before  the  Court  was  by  serving  each  individual  member 
constituting  the  corporation,  and  therefore  it  was  alleged 
that  a  practice  had  prevailed  in  Scotland  of  naming  the 
individuals  who  constituted  the  corporation,  and  undoubt- 
edly there  appears  to  be  some  authority  for  that  proposition. 
But  to  that  it  was  answered,  that  if  that  were  so,  the  indi- 
viduals should  be  named  as  constituting  the  corporation; 
whereas,  in  the  summons  here,  they  are  named,  and  then  it 
is  prayed  that  they,  "  for  themselves,  and  as  representing  the 

burgh  and  community  of  Glasgow,"  might  be  ordered 
*  376  to  pay  the  sum  of  money  claimed  by  the  pursuers ;  *  and 

although  the  interlocutor  does  not  in  terms  repeat  those 
[814] 


GRAY  V.   FORBES.  *  376 

expressions,  yet  the  interlocutor  declares  the  finding  to  be  in 
the  terms  of  the  summons.  Your  Lordships,  therefore,  must 
consider  that  the  interlocutor  adopts  the  terms  of  the  sum- 
mons, and  that  the  interlocutor  appealed  from,  is  an  interlo- 
cutor which  not  only  gives  judgment  against  the  corporation 
as  such,  but,  after  naming  the  individuals  as  parties  to  the 
suit,  it  gives  judgment  against  them  "for  themselves"  as 
well  as  "representing  the  burgh." 

Now,  my  Lords,  if  your  Lordships  should  be  satisfied,  as 
is  contended  on  the  part  of  the  pursuers,  who  are  respon- 
dents in  this  case,  that  it  would  not  subject  Mr.  Boyle  Gray 
to  any  personal  responsibility,  your  Lordships  probably  would 
be  of  opinion  that  it  was  not  competent  for  him  to  appeal ; 
but  I  confess,  upon  looking  through  the  papers,  and  on  refer- 
ring to  the  authorities  which  have  been  cited,  I  cannot  satis- 
factorily come  to  that  conclusion.  The  whole  proceeding  is 
very  different  from  that  which  prevails  in  this  country.  If 
it  be  the  practice  in  Scotland  to  name  the  particular  individ- 
uals, it  cannot  be  necessary  to  name  them  as  component 
parts  of  the  corporation,  except  to  pray  relief  against  them 
for  themselves,  as  well  as  representing  the  corporation. 

My  Lords,  in  the  papers  printed  by  the  respondents,  they 
refer  to  one  case  (a)  in  which  it  was  held  that  the  individual 
members  were  responsible,  but  not  upon  a  summons  of  this 
kind,  and  they  quote  this  as  proof  that,  according  to  the 
terms  of  this  interlocutor,  the  individual  members  of  this 
corporation  would  not  be  responsible.  Now,  the  way  in 
which  the  interlocutor  was  framed  in  that  case,  which 
they  say  made  the  magistrates,  *  the  members  of  the  *  377 
corporation,  individually  responsible,  was  this,  as 
against  the  magistrates,  "not  only  as  magistrates,  and  as 
representing  the  community  and. burgh,  and  their  successors 
in  office,  but  they,  as  individuals,  and  their  heirs  and  repre- 
sentatives, ought  to  be  decerned,"  &c. ;  and  the  respondents 
contend  that  only  on  a  summons  so  peculiarly  framed,  would 
an  interlocutor  of  this  sort  make  them  responsible.  Now  the 
distinction  between  calling  on  them  "  as  individuals  "  and  as 
parties  "  for  themselves  as  well  as  representing  the  burgh," 

(a)  Burgesses  of  Butherglen  v.  Leitch,  July  8,  1747. 
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is  undoubtedly  very  fine.  The  fact  that,  under  the  former 
description,  each  member  would  be  liable,  does  not  show  that 
he  would  not  be  so  under  the  latter ;  no  authority  is  quoted 
for  the  purpose  of  showing  that  that  variation  of  phrase 
would  make  any  difference  in  the  liability  of  the  parties. 
My  Lords,  therefore,  I  cannot  say  that  I  am  at  all  satisfied 
that  there  is  nothing  in  this  interlocutor  which  can  affect 
the  individual  who  is  now  appealing,  and  if  your  Lordships 
should  be  of  that  opinion,  then  it  will  be  a  matter  of  course 
that  the  party  should  be  permitted  to  come  to  your  Lord- 
ships' bar  for  the  purpose  of  asking  for  some  variation  in  the 
form  of  that  interlocutor. 

But,  my  Lords,  I  am  anxious  that  the  party  appealing 
should  not  be  induced  to  indulge  any  false  hopes  of  success 
in  that  which  appears  to  be  the  main  point  of  his  contention, 
because  your  Lordships  do  not  think  it  expedient  to  dispose 
of  this  case  on  a  question  of  competency.  He  comes  here 
wanting,  he  says,  to  relieve  himself  from  his  personal  respon- 
sibility, but  he  also  comes  here  for  the  purpose  of  discussing 
the  question  which  has  been  decided  in  the  Court  below 
between  the  kirk-session  and  the  corporation  of  Glas- 

*  378    gow.     Now  I  do  not  enter  into  that  part  of  the  *  case ; 

it  is  probable  that  your  Lordships  may  have  that  to 
consider  at  another  time  ;  but  nothing  which  your  Lordships 
may  do  upon  this  question  of  competency  ought  to  encourage 
any  expectation  in  favour  of  the  appeal,  which  he,  as  an 
individual  member  of  the  corporation,  is  bringing  to  your 
Lordships'  bar,  for  the  purpose  of  raising  a  question,  not  as 
affecting  himself  individually,  but  as  affecting  a  question 
between  the  pursuers,  the  kirk-session,  and  the  corporation 
of  Glasgow,  of  which  latter  body  he  is  only  an  individual 
member.  My  Lords,  all  that  your  Lordships  have  at  present 
to  do,  is  to  consider  whether  the  case  is  so  clearly  made  out, 
that  the  individual  in  question  is  not  liable  to  any  responsi- 
bility from  the  interlocutor  which  has  been  pronounced,  and 
whether  your  Lordships  can  safely  dismiss  the  case  from  your 
bar,  as  being  a  case  in  which  the  party  is  not  competent  to 
bring  the  interlocutor  of  the  Court  below  before  you  on 
appeal.  My  Lords,  I  oome  to  the  conclusion  that  there  is 
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evidence  that  he  may  be  individually  responsible,  and  con- 
sequently that  that  which  the  Court  of  Session  has  done  is 
suflBcient  to  entitle  him  to  come  here  in  respect  of  that  per- 
sonal liability. 

My  Lords,  I  should  have  stated  that  the  interlocutor  of  the 
first  division  of  the  Court  of  Session  not  only  decrees  the 
payment  to  the  kirk-session  of  certain  sums  of  money,  and 
that  as  against  the  defenders  generally,  but  it  directs  the 
payment  of  expenses,  and  then  provides  that  those  expenses 
shall  not,  on  any  account,  come  out  of  the  charity  fund 
devoted  by  Dr.  Bell  to  the  establishment  of  those  schools. 
It  appears,  therefore,  that  whoever  may  come  under  the 
denomination  of  defenders  must  be  the  parties  who  are  to  pay 
the  money,  and  who  are  to  pay  the  expenses ;  and  your 
Lordships  find,  not  only  the  corporation  described  *as  *379 
defenders,  but  the  several  individuals  who  are  named, 
being  the  individual  members  constituting  the  corporation, 
are  likewise  so  described.  My  Lords,  under  these  circum- 
stances, it  appears  to  me  that  the  only  safe  course  to  take 
would  be  to  dismiss  the  petition  which  prays  that  the  appeal 
may  be  dismissed  as  incompetent ;  but  as  the  same  ques- 
tion may  come  on  to  be  heard  again,  and  as  it  is  uncertain 
what  may  then  be  brought  under  your  Lordships'  consid- 
eration, or  to  what  conclusion  your  Lordships  may  then  come, 
I  think  that  the  right  course  would  be  to  reserve  the  costs 
till  the  case  be  heard.  If  the  party  does  not  think  fit  to 
prosecute  the  appeal,  then  the  other  party  will  apply  to  your 
Lordships  for  the  costs  attending  this  petition. 

Judgment  for  the  appellant  on  the  competency  of  the 
appeal. 

The  following  order  was  afterwards  entered  on  the  jour- 
nals. After  reciting  the  petition  of  the  respondents  to  dis- 
miss the  appellant's  petition,  it  was  "  Ordered,  that  the  said 
petition  be  dismissed,  and  that  the  said  appeal  be  sustained ; 
and  that  the  costs  be  reserved  until  the  hearing  of  the  said 
appeal."  — Lord's  Jour.  1838,  p.  743. 
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•380  •APPEAL 

FROM  THE  COURT  OF  SESSION. 


TAYLOR  V.  HOSSACK  and  Others. 

1838. 

Agnes  Taylor,  otherwise  Joseph  ....    Appellant. 
Dr.  James  Hossack  and  Others,  Executors  of  | 
Lieutenant-Colonel  John  Taylor,  deceased  \  ^^^P^^^^^^- 

Marriage  Contract    Annuity. 

In  a  marriage  contract,  the  husband  covenanted  to  secure  to  his  intended 
wife  the  benefit  of  the  pension  or  annuity  payable  from  a  certain  fund 
to  the  widow  of  a  subscriber,  **  and  failing  thereof,  or  in  case  the  said 
pension  or  annuity,  from  whatever  cause,  shall  not  be  available  to  his 
promised  wife,  excepting  only  through  her  right  to  and  possession  of 
property  producing  the  amount  of  the  pension,  he  bound  himself,  his 
executors,"  &c.,  to  make  payment  to  her  of  a  clear  yearly  sum  equal 
to  the  pension.  At  the  time  of  his  death  he  had  secured  his  wife  a 
pension  on  the  Bombay  Military  Fund  to  the  amount  of  365/.  a  year. 
From  different  causes  (other  than  her  possession  of  property  produ- 
cing the  amount  of  the  pension)  the  payment  of  the  pension  was  at  first 
reduced,  and  afterwards  stopped. 

Held^  that  the  contract  was  an  absolute  contract  to  make  good  the 
amount  of  the  pension  in  every  case  but  that  of  the  possession  of 
property  producing  a  similar  amount,  and  that  event  not  having  hap- 
pened, the  husband's  estate  was  declared  liable. 

[Costs  are  not  given  where  an  interlocutor  is  only  varied.] 

March  27.     April  2,  3. 

In  this  case,  Mrs.  Agnes  Taylor,  otherwise  Joseph,  had 
instituted  a  suit  in  the   Court  of  Session,  calling  on  the 
present  respondents,  the  executors,  &c.,  under  her  late  hus- 
band's will,  to  make  good  to  her  certain  annual  pay- 
*  881   ments  which  she  alleged  were  secured  or  *  intended  to 
be  secured  to  her  under  the  will  of  her  late  husband, 
Lieutenant-Colonel  John  Taylor,  deceased.     The  appellant 
was  the  daughter  of  a  Mr.  John  Forlong,  of  Wellshot,  near 
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Gla^ow,  and  in  1822,  being  at  that  time  a  little  more 
than  seventeen  years  of  age,  received  proposals  of  marriage 
from  Major  John  Taylor,  then  in  the  Honourable  East  India 
Company's  Service.  The  proposals  became  the  subject  of 
discussion  on  the  part  of  Mr.  Forlong  as  to  the  settlement 
that  was  to  be  made  on  his  daughter.  Major  Taylor,  in  a 
letter,  stating  his  then  present  means  and  expectancies,  fully 
explained  himself,  and  among  other  means  of  providing  for 
his  intended  wife,  in  case  of  his  death,  mentioned  a  pension 
that  would  be  payable  to  her  from  the  Bombay  military  fund, 
to  which  he  was  an  original  subscriber.  In  order  to  render 
the  matter  clearer,  he  sent  a  copy  of  the  East  India  Register, 
which  contained  an  account  of  the  military  fund  referred  to 
in  the  above-mentioned  letter,  and  in  which,  under  the  head 
of  "  Abstract  of  the  Regulations,"  there  was  the  following 
provision  specifically  referred  to  by  Major  Taylor :  — "  The 
widows  and  legitimate  children  of  deceased  ofiScers,  whose 
income  may  not  exceed  one-half  of  the  specified  pension, 
shall  be  entitled  to  receive  the  following  annuities,  viz. :  — 

'*  Widows  during  their  widowhood,  and  not  otherwise, 

£    s.  d. 

Of  a  colonel 456   6   0 

Of   a    lieutenant-colonel    or   member  of  the 

medical  board 865    0    0 

Of  a  major,  senior  chaplain,  or  senior  sur- 
geon  273  15  0 

&c.  &c." 

There  was  in  the  same  register,  and  at  the  same 
*  place,  the  following  statement,  under  the  head  of   *  382 
"  Deductions  from  widows'  pensions :  " — 

Ist.  The  amount  received  from  Lord  Olive's  fund. 

2d.  All  income  above  half  the  amount  of  the  pensions. 

Widows  possessing  the  income  specified  against  the  rank 
of  their  late  respective  husbands  are  precluded  altogether 
from  claims  upon  the  fund. 
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<£    s.  d. 

The  widow  of  a  colonel        684    7  6 

lieutenant-colouels,  &c.     .     .     .    647  10  0 

major,  &c 410  12  6 

Another  of  the  regulations  of  the  Bombay  fund  was  as 
follows :  — 

"  Should  the  fund  at  any  period  fall  short  of  the  demands 
upon  it,  so  that  the  annual  income  will  not  defray  the  amount 
of  the  annuities  and  other  claims,  then  it  shall  be  in  the 
power  of  the  directors  to  make  a  proportional  deduction  from 
the  annuity  of  each  annuitant  until  the  state  of  the  funds 
shall  afford  the  means  of  complete  payment,  when  if  a  sur- 
plus income  exists,  the  arrears  shall  be  made  good  from  the 
amount  of  the  surplus,  but  not  otherwise.** 

A  formal  marriage  contract  was  afterwards  executed,  bear- 
ing date  the  2d  August,  1822,  the  parties  thereto  being  the 
pursuer  and  her  father  on  the  one  side,  and  Major  Taylor  on 
the  other.  That  contract  contained  the  following  stipula- 
tions :  "In  contemplation  of  which  marriage,  the  said  John 
Taylor  hereby  binds  and  obliges  himself,  his  heirs  and  succes- 
sors, to  do  and  perform  all  and  whatever  may  be  necessary  and 
incumbent  upon  him  as  a  subscriber  to  the  Bombay 

*  383    military  fund,  to  secure  to  his  promised  ♦  wife,  in  the 

event  of  his  predeceasing  her,  the  benefit  of  the  pen- 
sion or  annuity  payable  from  the  said  fund  to  the  widow  of  a 
subscriber,  according  to  the  rank  he  holds  or  shall  hold  in 
the  company's  army  for  the  time  ;  and  failing  thereof,  or  in 
case  the  said  pension  or  annuity,  from  whatever  cause,  shall 
not  be  available  to  his  promised  wife,  in  the  event  foresaid, 
saving  and  excepting  only  through  her  right  to,  and  posses- 
sion of,  such  separate  funds  as,  by  the  rules  and  regulations 
of  the  said  fund,  would  exclude  her  from  all  benefit  thereby, 
then  the  said  John  Taylor  binds  and  obliges  himself,  his 
heirs,  and  successors,  to  make  payment  to  the  said  Agnes 
Forlong,  his  promised  wife,  in  the  event  of  her  surviving  him, 
of  a  clear  yearly  jointure  or  annuity  equal  to  the  pension  that 
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has  hitherto  been  paid  or  shall  be  payable  from  the  said  fund 
to  the  widow  of  a  subscriber  holding  the  same  rank  in  the 
army  which  now  belongs  or  shall  belong  to  the  said  John 
Taylor  at  the  time  of  his  death,  and  that  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  by  equal  portions,  begin- 
ning the  first  term's  payment  of  said  jointure  or  annuity  at 
the  first  term  of  Martinmas  or  Whitsunday  that  may  happen 
after  the  said  John  Taylor's  death,  and  so  on  thereafter  half- 
yearly  during  her  life,  with  the  lawful  interest  of  the  said 
termly  payments  from  the  time  that  the  same  becomes  due 
until  payment,  and  a  fifth  part  of  each  termly  payment,  in 
name  of  penalty,  in  case  of  failure  in  the  punctual  payment 
thereof,  besides  the  payments  themselves  ;  declaring  that,  in 
the  event,  and  so  long  as  the  said  Agnes  Forlong  shall  draw 
or- receive  from  the  said  military  fund,  a  pension  or  annuity 
equal  to  the  pension  that  has  hitherto  been  paid,  or  shall  be 
payable  therefrom,  to  the  widow  of  a  subscriber  hold- 
ing the  same  rank  which  now  belongs  *  or  shall  belong  *  884 
to  the  said  John  Taylor  at  the  time  of  his  death,  or 
would  have  been  entitled  to  draw  and  receive  such  pension 
or  annuity  had  she  not  possessed  such  separate  funds  as,  by 
the  rules  and  regulations  of  the  said  fund,  exclude  her  from 
all  benefit  thereby,  as  is  before  provided  ;  the  personal  obliga- 
tion hereby  imdertaken  by  him  shall  be  suspended,  aye  and 
while  she  is  provided  as  aforesaid  from  the  said  fund,  or  has 
lost  the  benefit  of  the  fund,  from  the  cause  above  referred  to. 
And  for  a  provision  or  jointure  in  favour  of  his  promised  wife, 
in  the  event  of  her  surviving  him,  the  said  John  Taylor 
hereby  assigns  to  the  said  Agnes  Forlong  the  benefit  of  the 
pension  or  yearly  annuity  to  which  she  may  be  entitled  as  his 
widow  from  the  said  fund  as  aforesaid ;  and  also  the  benefit 
of  the  pension  or  annuity  payable  from  any  other  fund  to  the 
widow  of  an  officer  of  his,  the  said  John  Taylor's  rank,  in  the 
service  of  the  said  Honourable  East  India  Company,  and  that 
agreeably  to  the  rules  and  regulations  of  the  said  fund  or 
funds  respectively ;  and  likewise  all  right,  title,  and  interest 
in  the  provisions  secured  to  the  said  Agnes  Forlong  by  her 
father,  as  after  mentioned." 

The  marriage  took  place  in  August,  1822,    Major  Taylor 
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went  out  with  his  wife  to  India,  and  there  attained  the  rank 
of  lieutenant-colonel.  He  died  on  the  10th  of  September, 
1828,  leaving  one  daughter,  the  issue  of  the  marriage. 

On  the  15th  August  prior  to  his  death,  Colonel  Taylor  exe- 
cuted a  last  will  and  settlement,  whereby  he  constituted  the 
respondents  his  joint  executors  in  Britain.  By  the  said  will 
he  bequeathed,  under  certain  limitations  and  provisions,  his 
whole  property  (which  was  estimated  as  being  from  12,000Z. 
to  15,000Z.)  to  his  child,  and  failing  her,  to  his  own 
*885  *  sisters.  He  bequeathed  no  part  of  it  to  his  wife, 
on  the  ground  stated  in  the  foUovdng  sentence  in  his 
vsrill:  "No  provision  is  herein  made  for  my  wife,  Agnes 
Forlong,  she  being  already  amply  provided  for,  by  the  mar- 
riage contract,  signed  and  sealed  at  Wellshot  House,  in 
August,  1822,  and  now  in  the  hands  of  Messrs.  M'Gregor 
&  Company  of  Glasgow,  and  William  Buchanan,  Esquire, 
respectively." 

At  the  date  of  Colonel  Taylor's  death,  the  annuity  or  pen- 
sion stated  in  the  regulations  of  the  Bombay  military  fund, 
as  due  to  the  widow  of  a  lieutenant-colonel,  was  365Z.  per 
annum,  and  the  appellant  accordingly  claimed  this  annuity, 
conceiving  herself  entitled  to  the  full  amount  thereof. 

On  making  application,  however,  to  the  agents  of  the  fund, 
the  appellant  was  informed  that  a  deduction  must  be  made 
from  the  said  annuity  of  the  sum  of  91Z.  58.  yearly,  on  the 
ground  that,  by  one  of  the  regulations  of  the  fund,  "the 
annuity  payable  to  the  widows  of  subscribers  is,  in  all  cases, 
to  be  subject  to  a  deduction  equal  to  the  amount  of  Lord 
Clive's  pension;"  and  that  the  Clive  fund  pension,  in  the 
pursuer's  case,  amounted  to  the  said  sum  of  911.  Ss.  A  fund, 
entitled  "  Lord  Clive's  Fund,"  did,  in  point  of  fact,  exist,  in 
whose  regulations  this  amount  was  stated  as  the  pension  of  a 
lieutenant-colonel's  widow ;  but  by  the  same  regulations,  it 
was  provided  that,  where  the  husband  died  possessed  of  prop- 
erty above  the  value  of  3000i.,  the  said  pension  should  not  be 
payable.  In  consequence  of  her  husband  leaving  a  greater 
fortune  than  this  amount,  the  appellant  had  never  received 
the  pension  from  Lord  Clive's  fund,  or  any  part  thereof. 
Notwithstanding  which,  the  agents  of  the  Bombay  military 
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fund  deducted  the  amount  of  *  91Z.  5«.  from  the  annuity    *  386 
of  365?.  payable  to  the  appellant,  and  only  paid  to  her 
the  balance. 

The  appellant  afterwards  applied  to  the  respondents,  as 
her  husband's  executors,  to  make  up  to  her,  in  terms  of  the 
marriage  contract,  the  deficiency  of  911.  6«.  annually,  arising 
on  the  annuity  stipulated  to  be  secured  to  the  appellant. 

In  the  course  of  the  year  1831,  a  farther  reduction  was 
made  on  the  appellant's  annuity  by  the  directors  of  the  fund. 
It  appeared  that  the  resources  of  the  Bombay  military  fund 
had  become  insufficient  to  pay  the  pensions  at  the)  rates  which 
had  been  calculated,  and  a  remit  had  been  made  to  Mr.  Davies, 
of  the  Guardian  Insurance  Society  in  London,  to  investigate 
the  subject,  who  reported,  that  the  society's  resources  "  are 
not  adequate  to  provide  for  the  benefits  held  out  by  the  pres- 
ent regulations."  By  a  minute  dated  22d  January,  J831,  and 
intimated  to  the  appellant  on  9th  June  of  the  same  year,  the 
directors  of  the  fund  resolved  on  certain  reductions  of  the 
scale  of  annuities,  as  being  necessary  in  consequence  of 
the  report  made  by  Mr.  Davies.  The  annuity  to  the  appel- 
lant >ras  therefore  reduced  from  the  nominal  sum  of  365Z.  to 
250Z. ;  and  from  this  was  also  deducted  the  alleged  amount  of 
the  Clive  fund  pension  of  91Z.  5^.,  leaving  only  IbSL  los, 
actually  drawn  by  the  pursuer,  in  place  of  365?.,  since  30th 
April,  1831,  at  which  date,  and  31st  October,  the  pensions 
from  this  fund  were  payable,  by  half-yearly  portions. 

The  appellant  also  applied  to  the  defenders,  as  Colonel 
Taylor's  executors,  to  make  up  to  her  the  deficiency  of  115?. 
per  annum,  arising  out  of  this  new  deduction. 

In  consequence  of  the  appellant's  second  marriage, 
•the  directors  of  the  Bombay  military  fund  ceased  to    *  387 
make  any  payment  to  her.     She  also  applied  to  the 
respondents  to  make  up  this  loss  from  her  late  husband's 
estate. 

Ab  they  refused  to  make  good  any  of  these  losses,  she 
mstituted  the  suit  in  the  Court  below.  The  case  was  heard 
before  the  Lord  Ordinary  on  the  11th  of  July,  1835,  when  he 
pronounced  the  following  interlocutor :  — 
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"  Finds,  that  upon  a  just  construction  of  the  marriage  con- 
tract libelled,  the  pursuer  is  entitled  (except  in  the  special 
case  therein  expressly  excepted)  to  a  free  yearly  jointure  or 
annuity  out  of  the  funds  and  estate  of  her  late  husband,  of 
such  an  amount  as,  along  with  what  she  may  draw  from  the 
Bombay  military  fund,  shall  make  up  an  annual  allowance  of 
365Z.,  and  that  for  all  the  days  of  her  natural  life,  and  whether 
she  shall  or  shall  not  enter  into  any  second  or  other  marriage, 
and  therefore  repels  the  defences,  and  declares  and  decerns 
in  terms  of  the  conclusions  of  the  libel." 

This  interlocutor  was  brought  before  the  Judges  of  the 
second  division  of  the  Court  of  Session,  who  referred  it  to  the 
whole  fifteen  Judges,  and  in  accordance  with  the  opinion  of 
the  majority,  subsequently  pronounced  a  decree,  declaring  that 
"  the  executors  are  bound  to  make  up  any  deficiency  in  the 
pension  or  annuity  payable  to  the  pursuer  (the  present  appel- 
lant) from  the  Bombay  military  fund  arising  in  consequence 
of  her  second  marriage,  qiioad  ultra^  alter  the  interlocutor 
complained  of,  and  sustain  the  other  defences."  Cross  appeals 
were  presented  against  this  decree,  Mrs.  Taylor  insisting  that 
she  was  entitled  to  have  every  deficiency  in  the  annuity, 
from  whatever  cause  it  arose,  made  good  to  her  out  of  her 
husband's  estate,  while  the  executors  complained  of  that  part 

of  the  decree  which  declared  that  they  were  bound  to 
*  888    make  *  up  the  deficiency  arising  in  consequence  of  the 

second  marriage. 

Sir  W.  Follett  and  Mr.  Mcumeill^  for  the  appellant.  —  The 
contract  of  marriage  to  secure  a  certain  sum  to  the  appellant 
is  an  absolute  contract,  and  gives  the  appellant  the  right  to 
have  the  sum  thereby  secured  made  up  to  her  free  from  all 
deduction.  The  husband's  estate  is  bound  to  make  good  the 
annuity,  whatever  may  be  the  cause  which  puts  an  end,  either 
in  the  whole  or  in  part,  to  the  pensions  intended  to  be  secured 
on  the  Bombay  fund.  The  settlement  itself  uses  the  very 
expression,  ^^  in  case  the  said  pension  or  annuity,  from  what- 
ever cause,  shall  not  be  available  to  his  promised  wife."  Her 
second  marriage  does  not  affect  a  right  so  strongly  secured  to 
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her.  This  is  shown  the  more  clearly  by  the  exception  which 
follows :  *'  Saving  and  excepting  only  through  her  right  to  and 
possession  of  such  separate  funds  as,  by  the  rules  and  regula- 
tions of  the  said  fund,  would  exclude  her  from  all  benefit 
thereby."  The  introduction  of  this  special  exception  excludes 
all  others.  The  partial  insolvency  of  the  fund,  and  the  conse- 
quent diminution  of  her  annuity,  cannot  affect  her  right ;  on 
the  contrary,  it  must  be  taken  to  be  one  of  the  very  events 
against  which  the  husband  meant  to  provide  by  the  settle-' 
ment.  In  consideration  of  this  settlement,  the  appellant 
expressly  renounced  all  other  claims  which,  by  the  law  of 
Scotland,  she  might  have  against  her  husband's  estate.  -  This 
was  a  valuable  consideration  for  the  settlement,  and  justifies 
the  construction  put  on  it  by  the  appellant.  The  amount  of 
property  of  which  the  husband  died  possessed  cannot  affect 
the  argument  in  any  way  whatever,  for  the  appellant's 
right  on  the  terms  of  the  settlement  is  here  *  denied ;  *  389 
80  that  if  that  argument  is  right,  she  would  not  be 
entitled  to  have  the  pension  made  good,  though  the  husband, 
instead  of  dying  worth  only  a  few  thousands,  had  died  worth 
100,000Z.  At  the  time  of  the  will  being  made,  it  was  known 
in  India  that  the  Bombay  military  fund  had  partially  failed. 
Yet  there  is  not,  in  letters  or  otherwise,  the  slightest  indica- 
tion of  a  desire  on  the  part  of  the  husband  to  prevent  the 
liability  which  had,  on  that  account,  attached  on  his  property 
to  make  good  the  loss  thus  likely  to  occur  in  the  amount  of 
her  pension ;  and,  on  the  contrary,  in  that  will  itself,  he 
speaks  of  his  wife  as  amply  provided  for  by  the  settlement, 
which  could  not  be  the  case  if  that  settlement  was  not 
intended  to  make  good  to  her  deficiencies  in  the  payments 
from  the  Bombay  fund,  which  had  even  then  become  unable 
to  meet  in  full  its  settled  engagements. 

Mr.  Serjeant  Spanhie  and  Mr.  Biggs  Andrews^  for  the 
respondents. — The  contract  here  is  one  which  must  be  con- 
sidered with  reference  to  the  manifest  intention  of  the  parties. 
If ow,  what  was  that  intention  ?  It  is  to  be  gathered,  in  a 
great  measure,  from  the  letter  of  Major  Taylor  to  the  lady's 
father,  containing  his  explanation  of  what  he  should  be  able 
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to  do  for  the  lady.  In  that  letter  he  says,  "  I  am  perfectly 
willing  that  every  farthing  you  or  Mrs.  Forlong  may  leave 
your  daughter  shall  be  at  her  own  free  disposal,  provided  you 
do  not  bind  me  down  to  any  settlement  in  addition  to  the 
military  fund,  as  it  would  only  injure  me  without  in  the 
smallest  degree  benefiting  your  daughter."  The  settlement 
was  made  on  the  understanding  expressed  in  that  letter,  and 
the  lady's  interest  was  best  consulted  by  leaving  her  husband's 

property  free  to  a  certain  extent,  since  a  considerable 
*  390    *  settlement  from  him  would  only  have  lessened  her 

claim  on  the  Bombay  fund,  and  her  pension  on  the 
Bombay  fund  being  secured,  it  left  him  at  liberty  to  increase 
the  property  that  was  to  go  to  the  children  of  the  marriage. 
It  was  his  object  to  provide  for  his  widow  from  the  fund, 
and  for  his  children  from  his  property.  He  has  died  possessed 
but  of  a  small  property,  and  if  the  appellant  should  succeed 
in  this  suit,  his  whole  intention  will  be  frustrated,  and  the 
issue  of  the  marriage  will  be  left  unprovided  for.  It  is  clear 
that  the  parties  contemplated  no  charge  on  the  husband's 
estate,  which  otherwise  would  have  been  burdened,  not  to 
increase  the  amount  of  the  widow's  income,  but  to  take  that 
income  out  of  the  husband's  property,  instead  of  taking  it  out 
of  the  Bombay  fund,  to  which  he  had  been  so  long  a  sub- 
scriber. Such  a  course  was  manifestly  contrary  to  the  interests 
of  all  parties,  and  therefore  never  could  have  been  intended. 
The  words  of  the  contract  are  not  in  themselves  absolute,  and 
construed,  as  they  ought  to  be,  with  reference  to  the  plain 
intention  of  the  parties,  they  cannot  justify  the  fixing  on  the 
husband's  property  the  charge  now  sought  to  be  imposed  on 
it,  by  which  the  fund  provided  for  the  issue  of  the  marriage 
will  be  materially  diminished.  It  is,  at  all  events,  clear,  that 
the  appellant  is  not  entitled  to  receive,  out  of  her  late  hus- 
band's estate,  that  which  she  has  lost  in  consequence  of  her 
second  marriage.  That  was  her  own  act.  She  knew  the 
regulations  of  the  Bombay  fund,  and  must  therefore  be  con- 
sidered voluntarily  to  have  surrendered  her  claim  to  the 
annuity.  If  the  appellant  has  not  by  her  second  marriage 
forfeited  all  right  to  the  fund,  and  (that  cause  of  forfeiture 
being  her  own  act)  all  claim  on  her  husband's  estate  to  make 
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good  that  loss,  then  it  is  at  least  on  the  terms  of  the 
instrument  *  itself  that  no  liability  exists  while  any  *391 
part  of  the  fund  is  available,  but  that  the  whole  pay- 
ment fi-om  the  fund  must  have  ceased  before  the  husband's 
estate  can  be  called  on  to  make  good  the  deficiency.  And 
even  then  the  failure  must  not  have  been  occasioned  by  the  act 
of  the  party.  Again,  the  appellant  is,  by  the  terms  of  the 
contract,  entitled  only  to  be  secured  to  the  extent  of  "  the 
benefit  of  the  pension  payable  from  the  said  fund."  Now, 
from  these  words,  it  is  clear  that  the  deed  was  only  intended 
to  provide  against  the  case  in  which  the  pension,  being  pay- 
able, was  not  duly  paid ;  but  here  the  pension  has,  by  the 
appellant's  own  act,  ceased  to  be  payable.  It  is  clear,  there- 
fore, that  the  case  which  has  now  arisen  does  not  fall  within 
the  terms  of  the  contract ;  or  it  may  be  contended,  upon  this 
clause,  that  while  the  appellant  receives  any  annuity  what- 
ever, which  is  payable  from  the  fund,  the  husband's  estate  is 
not  liable,  and  that  the  payment  must  altogether  cease  before 
the  liability  arises.  The  settlement  was  only  a  collateral 
security,  in  the  event  of  the  total  failure  of  the  pension ;  and 
that  event  not  having  occurred,  the  appellant  is  not  entitled 
to  come  on  her  late  husband's  estate  for  any  thing. 

April  3. 

The  Lord  Chancellor. — The  questions  in  this  case  are, 
first,  whether,  as  the  widow  has  partly  lost  the  benefit  of  the 
Bombay  fund  in  consequence  of  the  failure  of  that  fund,  she 
is  entitled  to  have  the  amount  of  that  loss  made  good  to  her 
out  of  her  husband's  estate  ;  secondly,  whether,  as  her  second 
marriage  has  suspended  during  the  continuance  of  that  mar- 
riage her  claim  on  the  Bombay  fund,  she  is  entitled  to  come 
on  her  husband's  estate  to  have  the  loss  thus  occasioned  made 
up  to  her ;  and,  thirdly,  whether  she  is  entitled  to  come 
on  his  estate  to  supply  the  deficiency  *  arising  from  the  *  892 
non-payment  of  her  supposed  claim  upon  the  Clive 
fund.  The  contract  itself  provides  for  the  pajrment  of  what 
she  is  to  receive  from  her  husband's  estate,  in  these  terms : 
[His  Lordship  here  read  the  provision  in  the  deed  of  settle- 
ment.]  The  regulations,  which  had  been  brought  to  the  knowl- 
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edge  of  all  parties,  showed  that  the  pension  from  the  Bombay 
fund  was  only  to  be  received  during  her  widowhood ;  that 
was  distinctly  stated  in  the  most  express  terms.  In  conse* 
qence  of  that,  it  is  now  said  that  there  can  be  no  charge  on 
the  husband's  estate  to  make  good  what  she  has  lost  by  her 
second  marriage.  Yet  the  contract  entered  into  between  these 
parties  was  not  merely  for  the  period  of  the  widowhood,  but 
for  life.  The  parties  were  well  aware  that  that  which  was  to 
be  lost  was  the  pension  from  the  Bombay  fund  by  the  termina- 
tion of  the  widowhood.  The  husband  himself  especially  knew 
this,  and  yet  entered  into  the  contract  expressly  for  her  life. 
He  has  contracted  in  a  way  to  meet  all  but  one  case,  which 
has  not  happened,  namely,  that  of  her  possessing  property  or 
income  to  a  larger  amount ;  and  his  contract  is,  subject  only 
to  that  one  exception,  that  he  will  pay  her  for  her  life  a  stun 
equal  to  the  annuity  she  was  to  be  entitled  to  receive  from 
the  Bombay  fund.  This  contract  itself  is  quite  clear  from 
doubt.  The  act  which  causes  the  loss  of  the  Bombay  fund  is 
that  of  the  wife  herself ;  but  if  the  parties  have  so  contracted 
as  I  have  stated,  that  is  their  affair,  and  they  must  take  the 
consequences.  They  have  contracted,  that  if  the  fund  fails 
from  any  cause  whatever,  except  one  (which  one  particular 
cause  has  not  occurred),  the  pajrment  shall  be  made.  So  that 
the  inference  is,  that  they  intended  to  provide  for  that  which 
has  happened.   It  is  true,  that  in  the  Court  below  there 

*  393    *  was  a  difference  of  opinion  as  to  the  right  of  the  widow 

to  claim  the  benefit  imder  the  settiement,  because  of 
the  act  which  occasioned  the  loss  being  her  own  act,  but  I 
cannot  see  any  good  ground  for  the  opinion  of  some  of  the 
Judges  on  that  point ;  and  for  the  reasons  I  have  given,  I 
think  that  all  causes  of  loss,  except  the  one  particular  case 
reserved  in  the  settlement,  were  intended  to  be  guarded 
against  by  this  contract. 

The  next  point  is,  how  far  the  husband's  estate  is  to  be 
held  liable  to  make  up  the  loss  which  has  arisen  from  the 
partial  failure  of  the  fund,  on  account  of  its  not  being  found 
adequate  to  the  payment  of  the  sum  originally  calculated  as 
payable  to  the  widow  on  her  husband's  subscription  to  the 
Bombay  fund.  The  language  of  the  undeitaking  is  not  so 
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clear  on  this  part  of  the  ease  as  it  might  be.  Still,  on  look- 
ing at  the  whole  of  the  contract  stated,  I  am  satisfied  as  to 
the  conclusion  at  which  I  must  arrive.  The  language  is, 
'*and  failing  thereof"  (that  is,  in  case  the  husband  does  not 
keep  up  his  payments  to  the  fund),  '*  or  in  case  the  said  pen- 
sion or  annuity,  from  whatever  cause,  shall  not  be  available 
to  his  promised  wife  in  the  event  aforesaid,  saving  and 
excepting  only  through  her  right  to  and  possession  of  such 
separate  funds,  then  the  said  John  Taylor  binds  himself  to 
make  payment  to  the  said  Agnes  Forlong  of  a  clear  yearly 
jointure  or  annuity  equal  to  the  pension  that  has  hitherto 
been  paid  to  the  widow  of  a  subscriber  holding  the  same 
rank  in  the  army  as  shall  belong  to  him  at  the  time  of  his 
death."  Stopping  there,  it  is  clear  that  the  payment  is  to 
be  made  on  the  failing  of  it,  from  whatever  cause.  If  the 
funds  so  failed  as  to  produce  nothing,  then  the  argument  is 
that  the  liability  would  arise ;  but  it  is  said,  that  the  words 
mean  a  failure  to  the  full  extent  of  the  sum  intended 
*  to  be  secured,  and  cannot  be  construed  so  as  to  apply  *  894 , 
to  a  case  where  the  fund  becomes  unavailable  only  as 
to  part.  This  does  not  seem  to  me  to  be  a  reasonable  con- 
struction. Though  the  words  ^*  not  available  "  may  bear  the 
construction  which  was  put  on  them  in  the  Court  below,  and 
though  these  words  are  not  perhaps  the  best  that  could  have 
been  used  to  express  the  meaning  of  the  parties,  yet  can  it 
be  said  that  the  fund  is  not  unavailable  for  that  purpose 
which  the  husband  undertook  to  supply?  What  is  that 
purpose  ?  It  is  the  payment  of  an  annuity  equal  to  that  of 
an  officer  holding  the  rank  which  Major  Taylor  might  hold 
at  the  time  of  his  death.  Then  look  to  his  undertaking,  and 
see  what  it  is ;  and  it  is  plain  that  it  is  an  undertaking  to 
supply  any  deficiency  in  the  payment  of  such  annmty.  But 
it  does  not  rest  there ;  for  when  we  come  to  the  other  clause, 
which  is  to  exonerate  him  in  certain  events,  we  see  by  the 
extent  to  which  he  is  to  be  exonerated  what  is  the  extent  to 
which  he  is  to  be  liable.  He  himself  declares  the  extent  of 
his  legal  liability  to  be  so  long  as  she  receives  the  pension, 
in  which  event  his  estate  is  to  be  exonerated  from  this  obli- 
gation.   Has  she  received  the  pension?    She  has  not.    Then 
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the  liability  must  be  that  which  he,  having  provided  this 
annuity,  intended  that  she  should  have  the  benefit  of,  namely, 
the  amount  of  that  annuity  during  her  life ;  and  this  benefit 
must  be  secured  to  her,  from  whatever  cause  the  payment  of 
the  annuity  should  fail.  There  is  an  expression  in  the  deed 
of  settlement,  that  its  object  is  to  secure  to  the  wife  the 
benefit  of  an  annuity  "payable  from  the  said  fund;"  and 
on  this  it  has  been  argued,  that  while  she  receives  whatever 
annuity  is  payable  from  the  fund,  his  estate  is  not  liable. 
Such  a  construction  would  be  very  extraordinary ;  for 

*  395    though  *  the  fund  is  liable  to  be  reduced  from  time 

to  time  to  a  very  low  amount,  the  husband's  estate 
would,  so  long  as  any  fraction  of  the  annuity  was  payable 
from  it,  be  spared  from  liability.  That  would  defeat  the 
whole  object  of  the  settlement.  There  is,  however,  one  way 
in  which  these  words  might  receive  a  reasonable  construction. 
The  husband,  at  the  time  of  the  marriage,  was  a  mjijor.  He 
expected  to  receive  the  next  step  in  the  army.  He  provided, 
therefore,  that  his  liability  should  be,  to  pay  a  sum  equal  to 
the  pension  which  had  hitherto  been  paid  to  the  widows  of 
subscribers  to  the  fund,  whose  rank  in  the  army  was  the  same 
as  might  belong  to  him  at  the  time  of  his  death.  That  pro- 
vides for  a  future  event,  and  the  words  I  have  just  read  may 
be  considered  as  inserted  for  such  a  purpose.  The  objection 
to  this  construction  is,  that  the  words  would  be  unnecessary 
for  such  a  purpose,  because  it  would  be  provided  for  in  other 
parts  of  the  deed.  But  if  unnecessary,  that  at  least  will 
not  vitiate  the  construction.  Another  construction  has  been 
put  on  these  words  that  would  lead  to  the  same  conclusion, 
namely,  that  the  parties  contemplated  not  the  reduction  on 
the  amount  of  the  annuity  payable,  but  on  the  amount  of  the 
annuity  actually  paid.  It  was  intended  that  that  amount 
should  be  paid,  but  it  was  considered  that  the  fund  was,  like 
all  others,  liable  to  diminution.  It  is  possible  that  the  hus- 
band intended  to  guard  against  such  an  event,  and  therefore 
made  a  settlement  that  would  keep  it  up.  That  would  put 
a  rational,  and  not  an  unnatural,  construction  on  the  clause. 
This  event  has  actually  taken  place ;  for  there  has  been,  not  a 
diminution  of  the  annuity  payable,  not  a  reduction  from  what 
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she  is  entitled  to  receive  ;  no  alteration  in  that  respect, 
for  that  was  the  subject  of  a  positive  contract ;  *  but  *  396 
there  has  been  a  reduction  through  a  power  which 
necessity  has  imposed  on  the  directors  of  the  fund  the  duty 
of  exercising,  if  such  power  did  not  exist  in  the  regulations 
of  the  fund,  which  declared,  that  if  the  income  of  the  fund 
would  not  bear  the  sums  payable  out  of  it,  there  should  be 
a  reduction  made  in  the  payment  from  the  fund ;  that  there 
should  be  a  certain  sum  only  paid  until  the  funds  should 
afford  the  means  of  a  complete  payment ;  and  that  if  any 
surplus  should  afterwards  exist,  the  arrears  should  be  made 
good  from  such  surplus.  That  fact  much  diminishes  the 
importance  of  the  question  arising  on  these  words.  The 
event  so  contemplated  has  not  arisen ;  there  has  not  been  a 
diminution  in  the  money  payable,  but  in  the  amount  paid, 
and  what  is  here  undertaken  is  to  make  good  what  shaU  be 
paid  or  payable.  Now  what  is  payable  is  the  sum  of  365Z. 
a  year ;  so  that  even  if  the  construction  prevailed  which  is 
not  the  natural  construction,  the  only  event  against  which 
the  settlement  does  not  offer  a  security  has  not  happened, 
and  the  plaintiff's  estate  has  not  been  redeemed  from  the 
obligation  as  to  the  rest.  Therefore,  in  any  way  of  constru- 
ing this  contract,  it  is  clear  that  the  husband  intended  to  con- 
tract that  in  all  the  events  which  might  cause  a  diminution 
of  the  fund,  except  the  one  case  specified,  which  is  not  now 
in  question,  his  estate  should  make  good  the  annuity  of  365?. 
There  is  one  other  ground  of  objection  which  yet  remains 
to  be  considered,  and  that  is  the  diminution  arising  from  the 
regulations  of  the  Lord  Clive  fund.  I  do  not  find  any  allu- 
sion to  it  in  any  of  the  observations  of  the  Judges  in  the 
Court  below.  It  is  not  contended  that  she  could  have 
received  this  91Z. ;  her  husband  left  a  property  of  more  than 
8000?.,  and  therefore  she  could  not  receive  it ;  but  it  is 
quite  *  clear  that  a  reduction  equal  to  what  she  might  *  397 
receive  from  the  Clive  fund,  was  properly  made  from 
the  Bombay  fund.  If  that  is  so,  this  is  a  failure  which  has 
caused  the  pension  to  that  extent  not  to  be  available  to  the 
wife.  If,  therefore,  the  right  construction  of  the  contract 
be,  that  the  husband  is  to  make  good  the  failure  of  the 
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amount  of  the  annuity  from  whatever  cause,  this  is  a  failure 
from  a  cause  affecting  the  annuity,  and  consequently  the  hus- 
band's estate  is  bound  to  make  it  good.  This  case  has  been 
attempted  to  be  met  on  the  ground  that  the  whole  of  this 
was  merely  meant  as  a  security  for  the  existence  of  the  pen- 
sion itself.  K  it  was  merely  meant  that  the  husband  should 
covenant  for  the  security  of  the  pension,  that  might  have 
been  easily  done.  But  he  provided  for  a  number  of  things 
which  had  nothing  to  do  with  the  security  of  the  pension, 
for  he  covenanted  against  several  circumstances  which  could 
not  affect  that  security.  He  covenanted  to  make  good  the 
annuity  in  all' events  but  one,  and  he  therefore  went  much 
further  than  would  have  been  necessary  had  he  entered  into 
a  mere  covenant  of  title  as  to  the  security  of  the  pension.  I 
am  of  opinion  that  he  covenanted  to  make  good  any  defi- 
ciency in  the  annuity  intended  to  be  secured  to  his  wife.  To 
that  effect  was  the  interlocutor  of  the  Lord  Ordinary,  and  I 
move  your  Lordships  to  restore  that  interlocutor. 

Sir  W.  Follett  applied  for  costs. 

The  Lord  Chancellor.  —  This  is  an  order  merely  varying 
the  decree  of  the  Court  of  Session ;  in  such  a  case  costs  can- 
not be  given. 

Interlocutor  of  the  Court  of  Session  varied  accordingly ;  and 
^^  the  cause  remitted  to  the  Court  of  Session,  to  do  thereon 
as  shall  be  just." 
[832] 
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FROM  THE  COURT  OF  CHANCERY. 


SCARISBRICK  v.  ECCLESTON  and  Others. 
1837. 

Charles  Scarisbrick Appellant. 

Mart  Eccleston,  Edward  Clifton,  and  Euz-  ^ 
abeth  his  Wife,  Thomas  Clifton,  an  Infant, 
and  the  Rt.  Hon.  Edward  Lord  Seelmers- 
dale,  and  the  ReT.  Stretnsham  Master    .  ^ 


Bespondents. 


Wia.    Shifting  Clauses. 

A  testator,  haying  seven  children,  bom  in  this  order :  Thomas,  Ann, 
Mary,  Elizabeth,  Catherine,  William,  and  Charles,  devised  all  his 
real  estates  to  trustees,  in  trost,  as  to  his  S.  estate,  to  settle  and  con- 
vey it  to  Thomas  for  life,  and  to  his  first  and  other  sons  in  tail  male, 
"with  like  limitations  in  remainder  to  William  and  Charles,  and  every 
subsequently  bom  son  of  testator  successively,  and  their  respective 
first  and  other  sons ;  remainder  to  the  first  and  other  sons  of  Thomas 
successively  in  tail ;  with  like  remainders  to  the  first  and  other  sons  of 
William,  Charles,  and  every  subsequently  bom  son  of  testator  ;  re- 
nfainders  to  the  first  and  other  daughters  of  Thomas,  William,  Charles, 
&c.,  respectively  and  successively  in  tail ;  remainder  to  Ann  for  life, 
and  to  her  first  and  other  sons  successively,  first  in  tail  male,  then  in 
tail  general ;  remainder  to  her  daughters  in  tail ;  with  similar  re- 
mainders to  Mary,  Elizabeth,  and  Catherine,  and  every  subsequently 
bom  daughter  of  testator  in  the  order  of  her  birth,  and  their  respec- 
tive sons  and  daughters  in  succession  ;  the  settlement  to  provide  that 
Thomas  and  every  person  becoming  entitled  to  said  estate  should  take 
the  name  and  arms  of  S.  only,  with  cesser  of  the  uses  to  such  person 
on  refusing  or  discontinuing  to  use  them.  And  as  to  testator's  W. 
estate,  to  settle  and  convey  it  to  his  sons  and  daughters  bom  and  to 
be  bom,  and  their  issue,  in  the  same  manner,  except  that  William 
was  to  take  first,  and  Thomas  last,  of  the  sons,  and  Thomas's  second 
and  other  sons  before  his  first ;  and  also  that  Mary  was  to  take  first  of 
the  daughters,  and  Ann  last ;  the  settlement  to  provide  that  if  William 
or  Charles,  or  any  subsequently  born  son  of  testator,  or  his  daughters, 
Mary,  Elizabeth,  and  Catherine,  or  any  subsequently  bom  daughter, 
or  any  issue  of  his  said  sons  or  daughters,  should  become  entitled  to 
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S.  estate,  and  any  younger  son  or  daughter  of  testator,  or  any  issue  of 

such  younger  son  or  daughter,  should  be  then  living,  the  uses  in  the 

W.  estate  to  the  child,  who  or  whose  issue  should  so  become 

*  399     *  entitled,  should  cease  ;  but  if  that  estate  should  have  shifted 

to  Charles,  or  any  of  testator's  subsequently  bom  sons,  or  to 
Elizabeth  or  Catherine,  or  any  of  his  subsequently  born  daughters,  or 
any  issue  of  the  respective  bodies  of  his  said  sons  or  daughters,  and 
there  should  be  failure  of  issue  of  all  his  sons  or  daughters,  younger 
than  the  son  or  daughter,  from  whom  or  from  whose  issue  the  same 
should  have  shifted,  then  the  said  W.  estate  should  remain  to  the 
uses  to  which  it  would  have  gone  if  there  were  no  proviso  for  shifting; 
and  that  every  person  becoming  entitled  to  W.  estate,  except  Thomas 
and  his  issue,  should  take  the  name  and  arms  of  D.  only  ;  with  cesser 
of  the  uses  in  said  estate  to  such  person  on  refusing  or  discontinuing 
to  use  them  ;  and  the  same  to  go  to  the  person  next  beneficially  enti- 
tled :  And  as  to  E.  estate,  to  settle  and  convey  it  to  testator's  sons 
and  daughters  and  their  issue  in  the  same  manner  as  the  S.  estate, 
except  that  Charles  was  to  take  first,  then  every  subsequently  bom 
son;  Thomas,  the  eldest,  next,  and  then  William,  and  their  respective 
issue  in  the  same  order  ;  and  that  Elizabeth  was  to  take  first  of  the 
daughters,  then  Catherine,  any  subsequently  born  daughter  next,  then 
Ann,  then  Mary,  and  their  issue  respectively  in  the  same  order  ;  the 
settlement  to  provide,  tliat  if  Charles  or  any  subsequently  bom  son, 
or  Elizabeth  and  Catherine  or  subsequently  bom  daughters,  or  any 
issue  male  of  said  sons  or  daughters,  should  become  entitled  to  the  W. 
estate,  and  any  younger  son  or  daughter,  &c.  (as  in  the  W.  shifting 
clause),  but  if  the  said  estate  should  have  shifted  to  any  of  the  other 
sons  or  daughters  of  testator,  &c.  (as  in  the  W.  reverter  clause). 

The  settlement  was  to  contain  powers  to  tenants  for  life  of  S.  estate  to 
jointure  and  charge  portions,  and  like  powers  to  like  tenants  of  the 
W.  estate  (except  Thomas),  and  of  the  E.  estate  (except  Thomas  and 
William)  ;  and  limitations  for  preserving  contingent  remainders,  &c. 
The  testator  died  without  having  any  other  child,  and  William  died  in 
his  lifetime  without  issue.  Thomas  died  after  testator's  death  without 
issue,  after  having  taken  the  name  and  arms  of  S.  and  entered  into 
possession  of  that  estate.  Charles  took  the  name  and  arms  of  D.,  and 
entered  into  possession  of  the  W.  estate,  and  on  the  death  of  Thomas 
relinquished  said  name  and  arms,  and  took  those  of  S.  only,  and 
entered  into  possession  of  S.  estate.  Ann  married  in  testator's  life- 
time, and  has  issue  a  son.  Elizabeth  married,  and  has  issue  a  son 
and  other  children.  Charles,  Mary,  and  Catherine  are  living  and  un- 
married. 

Held,  that  the  words  ** younger  son  or  daughter"  in  the  said 

*400     *  shifting  clauses  should  be  construed  distributively,  viz.,  a  son 
younger  than  a  son,  or  a  daughter  younger  than  a  daughter ; 
that  the  estates  W.  and  E.  were  intended  to  shift  from  sons  to  sons, 
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and  from  daughters  to  daughters,  not  from  sons  to  daughters,  accord- 
ing to  seniority  ;  and  that  Charles,  the  third  son  and  youngest  child, 
was,  in  the  events  that  happened,  entitled  to  the  three  estates  for  his 
life. 

June  28,  29,  30, 1827.    February  13,  July  24,  1838. 

Thomas  Eccleston,  formerly  of  Scarisbrick,  in  the  county 
of  Lancaster,  Esq.,  deceased,  having  at  the  time  of  making 
his  wiU,  hereinafter  stated,  three  sons  and  four  daughters, 
namely,  Thomas,  Ann,  Mary  (the  first-named  respondent), 
Elizabeth  (the  respondent,  Mrs.  Clifton),  Catherine,  William, 
and  the  appellant,  then  called  Charles  Eccleston,  all  bom 
in  the  order  in  which  they  are  here  named,  duly  made  his 
will  dated  the  14th  of  October,  1806 ;  and  thereby,  after 
reciting  that  he  was  seised  of  or  entitled  to  several  manors, 
messuages,  lands,  tenements,  and  hereditaments,  in  the  said 
county,  for  an  estate  of  inheritance  in  fee-simple  in  posses- 
sion, subject  to  certain  incumbrances  affecting  the  same ;  and 
that  under  the  will  of  his  late  uncle,  William  Dicconson,  Esq., 
he  was  entitled  to  the  manor  of  Wrightington,  and  to  sev- 
eral messuages,  lands,  &c.,  in  Wrightington,  and  in  Parbold, 
in  the  same  county,  for  an  estate  of  inheritance  in  fee-simple 
in  remainder  expectant  on  the  decease  of  Edward  Diccon- 
son, Esq.  (brother  of  the  said  William),  and  failure  of  issue 
male  of  his  body,  he  devised  all  the  manors.     Devise  of  aiites- 

,jo  «  ,  i-ri  tator'8  real  estates 

messuages,  lands,  &c.,  of  or  to  which  he  was  so  intrust. 
seised  or  entitled,  unto  and  to  the  use  of  Edward  Wilbraham 
Bootle  (now  Lord  Skelmersdale),  and  the  Rev.  Streynsham 
IVIaster  (the  last-named  respondents),  their  heirs  and  assigns, 
upon  trusts  therein  expressed  concerning  the  same ; 
(that  is  to  say).  As  to  his  manor  of  Scarisbrick,  *  and    *  401 
all  his  messuages,  lands,  &c.,  in  Scarisbrick,  which 
belonged   to   Robert  Scarisbrick,  Esq.,  his  grandfather,  or 
which  he  (the  testator)  had  purchased,  and  called  his  Scaris- 
brick estate  ;  and  also  all  his  estate  in  Burscough,  in  the  said 
county,  called  the  Muscar  estate,  purchased  by  him  ;  and  as 
to  his  manors  of  Halsall  and  Down-Holland,  and  his  mes- 
suages, lands,  &;c.,  in  Halsall  and  Down-Holland,  which  he 
had  purchased  of  Colonel  Mordaunt,  and  called  his  Halsall 
estate ;  and  as  to  the  said  manor,  messuages,  lands,  &c.,  late 
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have  shifted  to  any  of  my  other  sons  or  daughters,  or  any 
issue  of  their  respective  bodies,  and  there  shall  afterwards  be 
a  failure  of  issue  of  all  my  sons  or  daughters,  who  shall  be 
younger  than  the  son  or  daughter  from'whom  or  from  whose 
issue  the  same  shall  have  shifted  as  aforesaid,  then  and  in  that 
case  the  said  hereditaments  at  Eccleston  and  Sutton  should 
return,  be,  and  remain  to  the  uses  and  be  held  in  the  manner 
in  which  the  same  would  have  gone  and  been  held  if  this 
proviso  for  shifting  the  same  were  not  to  be  inserted." 

And  the  testator  directed  that  the  said  settlement  should 
Provision  fbr»p-  contain  a  proviso,  that  if  any  person  for  the 

pUcfttlon  of  rente      .  _.^         .,\,  .,  i.  t 

of  estate*  during  time  bcmg  entitled  by  virtue  thereof,  to  the 

minorities  of  par-  o  «/ 

tiesentitied.  actual  posscssiou,  or  to  the  rents  of  any  of 
the  estates  thereby  directed  to  be  settled,  should  be  under 
twenty-one,  the  said  E.  W.  Bootle  and  S.  Master,  and 
*  414  the  survivor  *  of  them,  and  his  executors,  &c.,  should, 
so  long  as  the  person  so  entitled  should  be  under  that 
age  (but  subject  and  without  prejudice  as  before  mentioned), 
apply  a  competent  part  of  the  rents  to  which  he  or  she  should 
be  so  entitled,  for  such  person's  maintenance,  unless  such  per- 
son were  one  of  testator's  said  sons  or  daughteis,  and  invest 
the  residue  in  the  names  or  name  of  the  said  E.  W.  Bootle 
and  S.  Master,  or  the  survivor  of  them,  or  his  executors,  &c., 
in  government  or  real  securities,  so  that  the  same  during  such 
minority  might  accumulate,  and  at  the  end  of  each  such 
period  of  accumulation,  or  sooner,  if  they  should  think 
proper,  should  convert  the  said  accumulated  fund  into 
money,  and  invest  the  same  in  the  purchase  of  freehold, 
leasehold,  and  copyhold  estates,  and  settle  them  to  the  uses 
and  in  the  manner  in  which  the  testator  had  directed  the 
estates,  from  the  rents  of  which  such  accumulations  should 
have  proceeded,  to  be  settled. 

And  the  testator  directed,  that  in  the  said  settlement  it 
Cesser  of  annoi.  should  be  provided  that  if  any  of  his    said 
^^'  daughters  or  of  his  said  fourth  and  other  sons, 

should,  by  virtue  of  the  limitations  therein  contained,  become 
entitled  to  the  actual  possession  or  receipt  of  the  rents  of  any 
of  his  said  estates,  and  should  then  have  attained,  or  should 
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afterwards  attain,  his  or  her  age  of  twenty-one,  the  said 
annual  sum  of  lOOZ.  before  provided  for  such     j^^  ^^   ^^^ 
son  or  daughter  should  absolutely  cease;  and  ^ro  cwwr^on 
that  it  also  should  be  provided,  that  if  any  such  S?^"*Sf  ^e^^S^ 
child  should  so  become   entitled,  before  such  *^«d«»^**<»- 
child,  being  a  son,  should  attain  twenty-one,  or,  being  a 
daughter,  should  attain  that  age,  or  many,  in  every  such 
case  the  said  original  and  additional  portions  before  pro- 
vided for  each  such  child,  or  so  much  thereof  as  *  should  *  415 
not  have  been  raised,  should  sink  into  and  be  consoli- 
dated with  the  freehold  and  inheritance  of  the  estates  to  be 
respectively  charged  with  the  same. 

And  the  testator  directed  that  the  said  settlement  should 
contain  a  power  for  the  said  Thomas  during  Powe«  for  ton- 
his  hfe,  and  after  his  decease  for  every  person  scartobrick  estete 

•^   *  to   jointure    ftnd 

thereby  made  tenant  for  life  of  the  Scarisbrick  poruon. 
and  Halsall  estates,  when  he  should  become  entitled  to  the 
actual  possession,  or  to  the  rents  thereof,  by  deed  or  will,  to 
charge  these  estates  with  an  annual  sum  not  exceeding  lOOOZ., 
to  any  woman  whom  he  might  marry,  for  her  life,  &c. ;  and 
a  like  power  for  every  such  tenant  for  life,  both  male  and 
female,  to  raise  portions  not  exceeding  10,000/.,  for  his  or 
her  daughters  and  younger  sons ;  and  that  the  gjajj^  powers 
said  settlement  should  contain  similar  powers  Jf'^^wJighJSyJS 
for  the  said  William,  during  his  life,  and  after  StoJ^i^Jra**!^ 
his  decease,  for  any  person  thereby  (nade  tenant  "**•• 
for  life  of  the  Wrightington,  Parbold,  and  Burscough  estates, 
when  entitled  tathe  actual  possession,  or  to  the  rents  thereof, 
except  testator's  said  eldest  son,  to  charge  these  last  men- 
tioned estates  with  any  annual  sum  not  exceeding  500Z.,  to 
any  woman  whom  he  might  marry,  for  her  life;  and  for 
every  such  tenant  for  life,  both  male  and  female,  except 
testator's  eldest  son,  to  charge  those  estates  with  any  sum 
of  money  not  exceeding  5000Z.,  for  portions  g,„n„  powers 
for  his  or  her  daughters  or  younger  sons;  and  S'lSckitoS'*^ 
that  the  said  settlement  should  contain  similar  to?»SJnJ^^^ 
powers  for  the  said  Charles  during  his  life,  and  *"**  wiuiam. 
after  his  decease,  for  every  person  thereby  made  tenant  for 
life  of  the  said  hereditaments  at  Eccleston  and  Sutton,  when 
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entitled  to  the  actual  possession,  or  to  the  rents  of  the  said  here- 
ditaments, except  the  said  Thomas  and  William,  to  charge  the 
last  mentioned  hereditaments  with  any  annual  sum  not 

*  416  exceeding  one  quarter  of  the  then  actual  yearly  *  rent 

or  value  of  the  same,  to  any  woman  whom  he  might 
marry,  for  her  life  ;  and  for  every  such  tenant  for  life,  both 
male  and  female,  except  the  said  Thomas  and  William,  to 
charge  these  last  mentioned  hereditaments  with  any  sum  of 
money  not  exceeding  one-sixth  of  the  clear  annual  value  of 
the  same  hereditaments  for  portions  for  his  or  her  daughters 
or  younger  sons. 

The  testator,  after  directing  that  the  said  settlement  should 
contain  provisions  restrictive  of  the  aggregate  amounts  of 
such  charges  on  each  estate,  and  powers  of  leasing,  and  sale, 
and  exchange,  proceeded  thus : 

^^  And  my  will  also  is,  that  in  the  said  settlement  there 
other  usuAi       shall  be  inserted  such  limitations  for  preserv- 
ciauaes.  jjjg  contingent  remainders,  such  provisos  for  the 

cesser  of  the  terms  to  be  thereby  created,  such  other  powers 
of  leasing,  such  other  powers  for  granting  liberty  to  work 
mines  and  collieries,  such  provisions  for  the  appointment  of 
new  trustees,  and  for  the  indemnity  of  the  trustees,  and  all 
such  other  clauses,  powers,  provisos,  agreements,  and  decla- 
rations not  inconsistent  with  the  general  scope  and  true  intent 
and  meaning  of  this  my  will  as  the  said  E.  W.  Bootle  and 
S.  Master,  or  the  survivor  of  them,  or  the  executors  or  admin- 
istrators of  such  survivor,  or  their  or  his  counsel  in  the  law 
shall  think  it  advisable  to  insert  for  the  advantage  of  the 
persons  beneficially  interested  under  the  said  settlement,  or 
for  explaining  the  same,  or  e£Pecting  the  general  object  and 
purpose  thereof." 

The  testator  then  devised  all  his  leasehold  messuages,  &c., 

Deviae  of  leMo-  ^  Scarisbrick,  to  be  settled  upon  trusts  corre- 

hoida.  spending  with  the  limitations  of  the  Scarisbrick 

estates ;   and  after  bequeathing  several  specific  and 

*  417    pecuniary  legacies,  gave  and  bequeathed  unto  the  *  said 

E.  W.  Bootle  and  S.  Master,  their  executors,  &c.,  all 
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arrears  of  rent  and  personal  estate  whatsoeverf  of  or  to  which 
he  should  be  possessed  or  entitled  at  his  decease,  and  not 
before  specifically  disposed  of,  or  which  he  should  not  there- 
after by  any  codicil  or  testamentary  writing  dispose  of  spe- 
cifically, in  trust  to  convert  the  same  into  money,  and  pay 
his  funeral  expenses,  debts,  and  legacies;  and  to  pay  the 
surplus,  if  any,  to  his  said  son  Thomas,  his  executors,  &c., 
for  his  and  their  own  absolute  use  and  benefit.  And  after 
directing  the  priority  of  application  of  the  several  funds  pro- 
vided for  payment  of  funeral  expenses,  debts,  and  legacies, 
the  testator  appointed  the  said  Edward  W.  Bootle  and  Streyn- 
sham  Master  executors  of  his  will,  and  them,  and  his  wife 
during  her  widowhood,  guardians  of  his  children. 

The  testator  afterwards  made  five  several  codicils  to  his 
said  will,  all  of  which,  except  the  last,  were  executed  so  as  to 
pass  freehold  estates.  By  the  first  of  them,  dated  the  20th  of 
July,  1807,  the  testator,  after  reciting  that  it  was  his  inten- 
tion that  all  his  estate  in  Burscough,  called  the  Muscar 
estate,  and  other  lands  in  Burscough  ;  and  also  all  his  lands 
in  Ormskirk,  North  Meols  and  Aughton,  in  the  said  county 
of  Lancaster,  which  belonged  to  his  grandfather,  or  testator 
had  since  purchased,  and  which  he  considered  as  part  of  his 
Scarisbrick  estates,  should  be  included  in  the  devise  in  his 
said  will  of  his  said  Scarisbrick  and  Halsall  estates ;  but  that . 
it  might  be  doubtful  whether  they  were  so  included  and 
woidd  pass  by  his  said  will,  to  obviate  doubts  respecting  the 
same,  devised  the  said  Muscar  estate  and  his  other  lands  in 
Burscough,  if  any,  except  the  estate  there  which  he  pur- 
chased ;  and  also  all  his  lands  in  Ormskirk,  &c.,  which 
he  considered  as  part  of  his  said  Scarisbrick  *  estates,  *  418 
unto  and  to  the  use  of  the  said  E.  W.  Bootle  and  S. 
Master,  their  heirs,  &c.,  upon  trust,  that  they  should  convey 
and  assure  the  same,  in  such  manner  as  that  the  same,  as  far 
as  the  rules  of  law  and  equity  and  the  circumstances  of  the 
case  would  admit,  and  as  would  be  consistent  with  the  gen- 
eral purport  and  meaning  of  his  will,  might  go,  remain,  and 
be,  to  such  uses,  upon  trusts,  and  with  and  subject  to  such 
powers,  provisos,  and  declarations,  and  charged  and  charge- 
able in  every  respect  in  the  Qame  manner  as  by  his  will,  his 
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said  Scarisbrick  and  Halsall  estates  were  by  hiin  given,  lim* 
ited,  devised,  and  made  subject  to.  And  after  reciting  that 
since  the  date  of  his  will  he  had  purchased  an  estate  in  Par- 
bold  aforesaid,  he  devised  the  same  unto,  and  to  the  use  of 
the  said  trustees,  upon  trust,  that  they  should  convey  and 
assure  the  same  in  such  manner  that  the  same,  as  far  as  the 
rules  of  law  and  equity  and  the  circumstances  of  the  case 
would  admit,  and  as  would  be  consistent  with  the  general 
meaning  and  purport  of  his  will,  might  go  and  remain  to  such 
uses,  upon  such  trusts,  and  with  and  subject  to  such  powers, 
provisos,  and  declarations,  and  charged  and  chargeable  in  every 
respect  in  the  same  manner  as  by  his  will  his  Wrightington 
and  Parbold  estates  were  by  him  given,  limited,  devised,  and 
made  subject  to. 

By  the  second  codicil,  dated  27th  October,  1809,  the  testator 
bequeathed  additional  annuities  to  his  wife  and  daughters, 
charged  like  the  provisions  for  them  by  his  will ;  and  he  gave 
his  wife  a  legacy  of  200Z.,  and  confirmed  his  will  in  all 
respects,  as  far  as  the  same  was  not  altered  by  the  recent 
death  of  his  son  William.  By  the  third  codicil,  dated  the  1st 
of  November,  1809,  the  testator  gave  an  annuity  of  25Z.  to  be 
charged  on  his  Scarisbrick  estate ;  and  by  the  fourth, 

*  419    *  dated  the  same  day,  he  gave  certain  small  annuities 

to  be  charged  on  the  same  estate  ;  and  by  the  last  cod- 
icil, dated  the  same  day,  he  gave  a  legacy. 

The  testator  died  in  November,  1809,  without  having  any 
child  other  than  those  hereinbefore  named,  and  without  alter- 
ing or  revoking  his  said  will  and  codicils,  which  were  soon 
afterwards  duly  proved  in  the  proper  Ecclesiastical  Court  by 
the  said  E.  W.  Bootle  and  S.  Master,  who  thereby  became  the 
legal  personal  representatives  of  the  testator.  William,  the 
second  son,  died  without  issue  in  the  lifetime  of  the  testator, 
but  the  two  other  sons  and  four  daughters  survived  him,  and 
at  the  time  of  his  decease  his  son  Thomas  was  his  heir-at-law. 
He  shortly  after  the  testator's  decease  obtained  the  King's 
license  for  using  the  surname  and  arms  of  Scarisbrick,  and 
entered  into  the  possession  and  receipt  of  the  rents  of  the 
Scarisbrick  estate.  A  similar  license  to  take  and  use  the 
surname  and  arms  of  Dicconson  was  about  the  same  time 
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obtained  for  Charles,  the  appellant,  then  an  infant  of  the  age 
of  nine  years,  who  thereupon  took  that  name. 

The  residue  of  the  Eccleston  estates,  after  answering  the 
purposes  in  that  behalf  mentioned  in  the  will,  considerably 
exceeded  in  value  the  sum  of  15,000/.,  and  therefore  became 
subject  to  the  provisions  for  settling  the  same  in  strict  settle- 
ment, in  such  manner  as  in  the  will  mentioned. 

By  an  order  of  the  Court  of  Chancery  for  the  county  pala- 
tine of  Lancaster,  dated  tl^e  9th  of  January,  1823,  and  made 
in  two  causes  (for  carrying  the  trusts  of  the  will  into  execu- 
tion), in  one  of  which  the  said  E.  W.  Bootie  and  S.  Master 
were  complainants,  and  the  said  Thomas  Scarisbrick,  the 
testator's  widow,  his  daughter  Mary,  th^  appellant  Charles 
Scarisbrick,  then  Charles  Dicconson,  the  said  Elizabeth 
Clifton,  ^  then  Elizabeth  Eccleston,  the  said  Catherine    *  420 
Eccleston,  and  Sir  Thomas  Windsor  Huuloke,  and  Dame 
Ann,  his  wife,  formerly  Ann  Eccleston,  and  H.  J.  J.  Hunloke, 
their  infant  son,  were  defendants ;  and  in  the  other  of  which 
suits  the  same  pei-sons  were  complainants^  and  the  appellant 
and  the  said  Dame  Ann  Hunloke,  Sir  Henry  John  Hunloke, 
the  said  Catherine,  and  the  widow  of  testator,  were  defend- 
ants, it  was  declared  that  the  estates  given  by  the  will  to  the 
appellant  and  his  issue  in  the  residue  of  the  Eccleston  estates 
never  took  effect,  the  testator's  second  son,  William,  having 
died  in  the  lifetime  of  the  testator,  and  that  the  said  Thomas 
Scarisbrick,  upon  the  death  of  the  testator,  became  entitled 
for  his  life,  without  impeachment  of  waste,  to  the  residue  of 
the  said  Eccleston  estate  by  the  said  will  directed  to  be 
settled,  and  also  to  the  leasehold  estates,  if  any,  directed  to 
be  settled  with  the  residue  of  such  estates.     Pursuant  to 
such  decree  the  said  Thomas  Scarisbrick  entered  into  posses- 
sion and  enjoyment  of  the  rents  of  the  Eccleston  estate,  as 
well  as  of  the  Scarisbrick  estate,  and  continued  in  such  pos- 
session and  receipt  or  enjoyment  until  his  death. 

The  testator's  uncle,  Edward  Dicconson,  in  the  said  will 
named,  died  without  issue  in  the  testator's  lifetime,  and  after 
the  testator's  decease,  the  appellant,  upon  attaining  his  age  of 
twenty-five  years,  entered  into  possession  and  enjoyment  of 
the  rents  of  the  Wrightington  estate,  and  continued  in  such 
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possession  or  receipt  until  the  death  of  Thomas  Scarisbrick, 
who  died  in  July,  1883,  without  issue,  but  leaving  a  widow, 
in  whose  favour  he  had  charged  the  Sc^risbrick  estates  with 
a  jointure  of  lOOOZ.  per  annum,  and  leaving  the  appellant  his 
heir,  and  also  the  heir-at-law  of  the  testator.     There- 

*  421    upon  the  appellant,  *  pursuant  to  the  limitations  con- 

tained in  the  will  of  the  testator,  entered  into  possession 
and  receipt  of  the  rents  and  profits  of  the  Scarisbrick  estates, 
and  obtained  the  royal  license  to  take  and  use  the  surname  and 
arms  of  Scarisbrick  only,  and  he  accordingly  took  and  used 
the  same,  and  relinquished  the  name  and  arms  of  Diccon- 
son. 

No  settlement  has  ever  been  made  pursuant  to  the  direc- 
tions of  the  will.  The  widow  of  the  testator  died  some  time 
since;  Mary  Eccleston,  hiis  second  daughter,  is  unmarried; 
Elizabeth,  the  third  daughter,  has  been  some  time  married 
to  the  said  Edward  Clifton,  and  the  said  Thomas  Clifton  is 
the  eldest  son  of  that  marriage.  The  appellant  is  unmarried. 
In  1833,  Mary  Eccleston,  Edward  Clifton,  and  Elizabeth 
his  wife,  and  Thomas  Clifton,  their  infant  son,  filed  their  bill 
in  the  Court  of  Chancery  against  the  said  Edward  Lord  Skel- 
mersdale,  Streynsham  Master,  and  the  appellant,  and  after 
thereby  stating  the  said  will  and  codicils,  and  also  the  several 
facts  and  circumstances  hereinbefore  set  forth,  and  that  the 
said  Lord  Skelmersdale  and  S.  Master  declined  to  carry  into 
effect  the  trusts  of  the  said  will,  with  respect  to  the  Wright- 
ington  and  Eccleston  estates,  except  under  the  direction  of 
the  Court,  the  plaintifiEs  submitted  and  insisted  that  by  virtue 
of  the  provisions  of  the  said  will,  in  the  events  which  hap- 
pened, the  Wrightington  estate  had  gone  over  to  and  was 
then  vested  in  Mary  Eccleston,  as  tenant  for  life  in  possession 
thereof,  and  that  the  Eccleston  estate  had  become  vested  in 
Elizabeth  Eccleston  as  tenant  for  life  in  possession,  and  the 
said  plaintiffs  prayed  that  the  rights  and  interests  of  all  parties 

under  the  said  wiU  and  codicils  in  both  the  said  estates 
*422    might  be  declared  *and   ascertained,  and  that  the 

defendants,  the  trustees,  might  be  directed  to  pay  and 
apply  the  rents  and  profits  thereof  respectively  conformably 
thereto,  and  that  proper  directions  might  be  given  for  making 
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a  settlement  of  the  said  estates  agreeably  to  such  rights  and 
interests. 

The  appellant,  and  also  Lord  Skelmersdale  and  S.  Master, 
put  in  their  answers  to  the  bill,  and  the  appellant  by  his 
answer  admitted  the  matters  hereinbefore  set  forth  as  the 
same  are  hereinbefore  and  were  in  the  said  bill  stated,  and  he 
submitted  and  insisted  that  by  virtue  of  the  said  will  and  first 
codicil  he  was  entitled  as  tenant  for  life  in  possession  to  the 
Wrightington  and  Eccleston  estates,  as  well  as  the  Scaris* 
biick  estate ;  and  Lord  Skelmersdale  and  S.  Master  by  their 
answer  declined  to  carry  into  efifect  the  trusts  of  the  said 
will,  except  under  the  direction  of  the  Court. 

The  cause  came  to  be  heard  upon  bill  and  answer  before 
Sir  John  Leach,  the  Master  of  the  Rolls,  in  March,  1834, 
when  his  Honor  declared  that  in  the  events  which  had  hap- 
pened upon  the  death  of  the  said  Thomas  Scarisbrick,  the 
appellant  having  succeeded  to  the  Scarisbrick  estate,  Mary 
Eccleston,  as  the  next  in  order  of  succession  after  the  limita- 
tion to  the  appellant  and  his  issue,  became  entitled  to  the 
Wrightington  estate,  and  Elizabeth  Clifton,  as  the  next  in 
order  of  succession  to  Eccleston  estate,  became  entitled  to 
that  estate,  and  his  Honor  ordered  that  it  should  be  referred 
to  the  Master  to  approve  of  a  proper  settlement  to  be  made 
of  both  these  estates,  to  the  uses  and  upon  and  for  the  trusts, 
intents,  and  purposes  in  the  will  mentioned,  regard  being 
had  to  the  declaration  thereinbefore  made,  and  all  proper 
parties  were  to  join  in  the  execution  of  such  settle- 
ment *  as  the  Master  should  direct ;  and  it  was  ordered  *  428 
that  Lord  Skelmersdale  and  S.  Master,  the  executors 
and  trustees,  should  account  for  the  rents  and  profits  of  the 
Wrightington  estate  from  the  death  of  Thomas  Scarisbrick  to 
Mary  Eccleston,  and  for  the  rents  and  profits  of  the  Eccleston 
estate  to  Edward  Clifton,  in  right  of  Elizabeth  his  wife ;  and 
it  was  ordered  that  it  should  be  referred  to  the  Master  to  tax 
all  proper  parties  their  costs  of  the  suit,  and  that  the  Master 
should  apportion  the  amount  of  such  costs  between  the  Wright- 
ington and  Eccleston  estates  according  to  their  respective 
values,  (a) 

(a)  The  reporters  have  been  favoured  by  the  Bolicitors  for  the  respon- 
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*424       *The  appellant  appealed  to  the  Lord  Chancellor 
from  so  much  of  the  said  decree  as  declared,  that  in 

dents  with  the  short-hand  writer's  notes  of  his  Honor's  judgment,  often 
referred  to  in  the  argument  on  the  appeal,  and  admitted  to  he  correct :  — 

March  22,  1884. 

The  Master  of  the  Rolls.  — In  this  case  the  plaintiff,  Miss  Eccles- 
ton,  claims  to  he  entitled  to  the  present  possession  of  the  Wrightington 
estate,  under  the  limitations  in  ttie  will  of  her  father.  She  makes  thia 
claim  in  consequence  of  her  hrother,  the  defendant,  Mr.  Scarishricky 
having  hy  the  death  of  his  elder  hrother,  Thomas,  succeeded  to  the  pos- 
session of  the  Scarishrick  estate.  The  will  contains  a  proviso  that,  if 
any  son  or  daughter,  or  any  issue  of  any  son  or  daughter,  who  shall  be 
entitled  to  the  possession  of  the  Wrightington  estate,  under  the  limita- 
tions of  the  testator's  will,  shall  become  entitled  by  the  death  of  the  per- 
son in  the  prior  order  of  limitation  to  the  Scarishrick  estate,  thei^if  there 
be  any  younger  son  or  daughter  living,  or  any  issue  of  any  such  son  or 
daughter,  the  limitation  to  the  person  who  shall  so  succeed  to  the  Wright- 
ington estate,  and  his  issue,  shall  totally  cease. 

The  defendant,  Mr.  Scarishrick,  has  now  by  the  death  of  his  brother 
succeeded  to  this  Scarishrick  estate.  There  is  now  no  younger  son  living, 
—  the  proviso  being  that  if  there  be  a  younger  son  or  daughter,  or  any 
issue  of  such  son  or  daughter  then  living,  the  limitation  of  the  Wright- 
ington estate  shall,  upon  the  person  so  succeeding  to  the  Scarishrick 
estate,  totally  cease,  —  there  is  now  no  younger  son  living,  but  there  are 
daughters  living,  and  the  plaintiff.  Miss  Eccleston,  is  the  daughter  next 
in  limitation,  with  respect  to  the  Wrightington  estate,  to  Mr.  Scarishrick, 
who  succeeded  to  the  Scarishrick  estate  ;  and  if  the  language  used  by  the 
testator  is  to  be  understood  in  its  plain  and  ordinary  sense,  it  cannot  be 
disputed  that  Miss  Eccleston's  claim  to  the  Wrightington  estate  is  now 
irresistible.  It  is,  however,  argued  for  the  defendant,  Mr.  Scarishrick, 
that,  having  regard  to  the  whole  scope  of  the  testator's  will,  and  the 
intention  which  he  has  manifested  throughout  the  will  to  give  a  prefer- 
ence to  his  male  descendants,  it  is  to  be  inferred  that  it  was  not  his  inten- 
tion that  any  daughter,  or  the  issue  of  any  daughter,  should  succeed  to 
the  Wrightington  estate,  so  long  as  there  existed  any  son  or  male  descend- 
ant, and  that  Mr.  Scarishrick  being  a  son,  the  daughter  Ih  not  now  enti- 
tled. 

The  general  rule  to  be  collected  from  aU  the  authorities  upon  the 
subject  with  respect  to  the  construction  of  such  wills,  is,  that  words  which 
are  in  themselves  clear  and  unambiguous  must  prevail,  according  to  the 
intention  of  the  testator  thereby  expressed,  unless  their  plain  and  ordi- 
nary sense  be  irreconcilable  with  other  plain  expressions  used  by  the 
testator,  and  be  contrary  to  his  general  apparent  intent. 

In  this  particular  caoe,  although  it  is  argued  that  the  plain  sense  of 
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the  *  events  which  happened  Mary  Eccleston  became  *  426 
entitled  to  the  Wrightington  estate,  and  Elizabeth 

these  words  is  contrary  to  the  testator's  plain  general  intent,  it  is  not 
pretended  that  there  are  any  other  expressions  in  the  will  with  which  this 
particular  clause  is  irreconcilahle. 

If  the  Court  were  to  adopt  a  different  principle,  and,  in  a  case  where 
there  are  plain  unamhiguous  expressions,  were,  upon  inference  as  to  the 
general  intention  of  the  testator,  to  act  against  those  plain  and  unamhig- 
nous  expressions  upon  the  presumed  general  intention,  that  would  he 
not  to  give  a  construction  to  the  will,  hut  to  make  a  new  wiU  for  the 
testator.  In  this  case,  however,  it  does  not  appear  to  me  that  there  is 
that  general  intention  of  the  testator  which  is  insisted  upon  on  the  part 
of  the  defendant,  Mr.  Scarisbrick. 

I  am  of  opinion  that  if  this  particular  case  had  been  presented  to  the 
attention  of  the  testator,  he  would  not  have  modified  the  expressions  he 
has  used,  but  haye  declared,  as  he  has  declared  his  intention,  that  if  a 
daughter  be  living  when  a  son  becomes  entitled  to  this  Scarisbrick  estate, 
that  daughter  should  succeed  to  the  Wrightington  estate  to  the  prejudice 
of  the  son. 

My  opinion,  therefore,  clearly  is,  that  the  plaintiff  has  established  the 
claim  made  by  this  bill,  and  the  declaration  of  the  Court  must  be  accord- 
ingly. 

With  respect  to  the  Eccleston  estate  shifting  clause,  if  the  words  are 
the  same,  of  course  the  decision  will  be  the  same.  It  appears  to  me  that 
the  decree  of  the  Duchy  Court  of  Lancaster,  as  to  the  Eccleston  estate,  is 
a  proper  decree.  It  is  a  decree  against  the  express  words,  but  it  is  plain 
through  the  whole  will,  it  would  be  quite  irreconcilable  with  the  other 
part  of  the  will,  if  the  eldest  son,  Thomas,  did  not  then  take.  The  ex- 
pression is,  '*the  younger  son;"  but  the  expression  ** younger  son," 
employed  as  it  is  with  respect  to  the  Eccleston  estate,  means  the  person 
next  in  order  of  limitation.  When  the  case  was  opened,  I  doubted  upon 
the  expression  **  the  younger  son,"  as  to  the  Eccleston  estate  ;  when  I 
came  to  read  the  whole  will,  it  means  evidently  '^  the  younger  son  "  in 
the  order  of  limitation.  This  will  has  been  drawn  with  laborious  atten- 
tion, but  it  obviously  escaped  the  attention  of  the  drawer,  that  what  the 
testator  has  purposed  has  not  been  accomplished  in  this  respect.  He 
plainly  meant  to  prefer  his  eldest  daughter  to  the  second  daughter,  but 
he  has  so  contrived  the  limitation  that  the  eldest  daughter  loses  the 
Wrightington  estate,  and  the  second  daughter  obtains  it.  There  ought 
to  have  been  the  same  shifting  clauses  as  to  the  daughters  that  there  are 
as  to  the  sons. 

The  costs  of  all  the  parties  are  to  come  out  of  the  estate,  although  it 
does  not  appear  to  me  that  the  language  of  this  will  warrants  any  serious 
doubts  upon  the  subject. 

[  855  ] 


*  418  CASES  IN  THE  HOUSE  OF  LORDS. 

have  shifted  to  any  of  my  other  sons  or  daughters,  or  any 
issue  of  their  respective  bodies,  and  there  shall  afterwards  be 
a  failure  of  issue  of  all  my  sons  or  daughters,  who  shall  be 
younger  than  the  son  or  daughter  fromVhom  or  from  whose 
issue  the  same  shall  have  shifted  as  aforesaid,  then  and  in  that 
case  the  said  hereditaments  at  Eccleston  and  Sutton  should 
return,  be,  and  remain  to  the  uses  and  be  held  in  the  manner 
in  which  the  same  would  have  gone  and  been  held  if  this 
proviso  for  shifting  the  same  were  not  to  be  inserted." 

And  the  testator  directed  that  the  said  settlement  should 
Provision  for  ap.  coutaiu  a  proviso,  that  if  any  person  for  the 

plication  of  rents      .  .  .i-ii  •  \  t*  \ 

of  estates  daring  time  being  entitled  by  virtue  thereof,  to  the 

minorities  of  par-  °  .  ^  I 

uesentiued.  actual  posscssiou,  or  to  the  rents  of  any  of 
the  estates  thereby  directed  to  be  settled,  should  be  under 

twenty-one,  the  said  E.  W.  Bootle  and  S.  Master,  and 
*  414    the  survivor  *  of  them,  and  his  executors,  &c.,  should, 

so  long  as  the  person  so  entitled  should  be  under  that 
age  (but  subject  and  without  prejudice  as  before  mentioned), 
apply  a  competent  pai*t  of  the  rents  to  which  he  or  she  should 
be  so  entitled,  for  such  person's  maintenance,  unless  such  per- 
son were  one  of  testator's  said  sons  or  daughters,  and  invest 
the  residue  in  the  names  or  name  of  the  said  E.  W.  Bootle 
and  S.  Master,  or  the  survivor  of  them,  or  his  executors,  &c., 
in  government  or  real  securities,  so  that  the  same  during  such 
minority  might  accumulate,  and  at  the  end  of  each  such 
period  of  accumulation,  or  sooner,  if  they  should  think 
proper,  should  convert  the  said  accumulated  fund  into 
money,  and  invest  the  same  in  the  purchase  of  freehold, 
leasehold,  and  copyhold  estates,  and  settle  them  to  the  uses 
and  in  the  manner  in  which  the  testator  had  directed  the 
estates,  from  the  rents  of  which  such  accumulations  should 
have  proceeded,  to  be  settled. 

And  the  testator  directed,  that  in  the  said  settlement  it 
Cesser  of  annul,  should  be  providcd  that  if  any  of   his    said 
^^'  daughters  or  of  his  said  fourth  and  other  sons, 

should,  by  virtue  of  the  limitations  therein  contained,  become 
entitled  to  the  actual  possession  or  receipt  of  the  rents  of  any 
of  his  said  estates,  and  should  then  have  attained,  or  should 
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afterwards  attain,  his  or  her  age  of  twenty-one,  the  said 
annual  sum  of  lOOZ.  before  provided  for  such     j^^^  ^^   ^^^ 
son  or  daughter  should  absolutely  cease;  and  J^ra  cwidren^on 
that  it  also  should  be  provided,  that  if  any  such  ^a°i!?*Sf  the'^SS? 
chUd  should  so  become   entitled,  before  such  *i«*e«***«^ 
child,  being  a  son,  should  attain  twenty-one,  or,  being  a 
daughter,  should  attain  that  age,  or  many,  in  every  such 
case  the  said  original  and  additional  portions  before  pro- 
vided for  each  such  child,  or  so  much  thereof  as  *  should  *  415 
not  have  been  raised,  should  sink  into  and  be  consoli- 
dated with  the  freehold  and  inheritance  of  the  estates  to  be 
respectively  charged  with  the  same. 

And  the  testator  directed  that  the  said  settlement  should 
contain  a  power  for  the  said  Thomas  during  Powen  for  um- 
his  hfe,  and  after  his  decease  for  every  person  scaiisbrick  wtato 

'  ,  ^        ,.-         -     1        «        .  ,     .   1      to   Jdntore    and 

thereby  made  tenant  for  life  of  the  Scansbnck  ponion. 
and  Halsall  estates,  when  he  should  become  entitled  to  the 
actual  possession,  or  to  the  rents  thereof,  by  deed  or  will,  to 
charge  these  estates  with  an  annual  sum  not  exceeding  lOOOZ., 
to  any  woman  whom  he  might  marry,  for  her  life,  &c. ;  and 
a  like  power  for  every  such  tenant  for  life,  both  male  and 
female,  to  raise  portions  not  exceeding  10,0002.,  for  his  or 
her  daughters  and  younger  sons ;  and  that  the  s,miiar  power* 
said  settlement  should  contain  similar  powers  J?' wrightfS^IS 
for  the  said  William,  during  his  life,  and  after  SS^i^J^^V^ 
his  decease,  for  any  person  thereby  jnade  tenant  "^* 
for  life  of  the  Wrightington,  Parbold,  and  Burscough  estates, 
when  entitled  tathe  actual  possession,  or  to  the  rents  thereof, 
except  testator^s  said  eldest  son,  to  charge  these  last  men- 
tioned estates  with  any  annual  sum  not  exceeding  5002.,  to 
any  woman  whom  he  might  marry,  for  her  life;  and  for 
every  such  tenant  for  life,  both  male  and  female,  except 
testator's  eldest  son,  to  charge  those  estates  with  any  sum 
of  money  not  exceeding  50002.,  for  portions  similar  powe™ 
for  his  or  her  daughters  or  younger  sons;  and  S*^  HSSlSiS' w- 
that  the  said  settlement  should  contain  similar  to^.'S^ns%i^S^ 
powers  for  the  said  Charles  during  his  life,  and  •"^  wuiiam. 
after  his  decease,  for  every  person  thereby  made  tenant  for 
life  of  the  said  hereditaments  at  Eccleston  and  Sutton,  when 
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entitled  to  the  actual  possession,  or  to  the  rents  of  the  said  here- 
ditaments, except  the  said  Thomas  and  William,  to  charge  the 
last  mentioned  hereditaments  with  any  annual  sum  not 

*  416  exceeding  one  quarter  of  the  then  actual  yearly  ♦  rent 

or  value  of  the  same,  to  any  woman  whom  he  might 
marry,  for  her  life ;  and  for  every  such  tenant  for  life,  both 
male  and  female,  except  the  said  Thomas  and  William,  to 
charge  these  last  mentioned  hereditaments  with  any  sum  of 
money  not  exceeding  one-sixth  of  the  clear  annual  value  of 
the  same  hereditaments  for  portions  for  his  or  her  daughters 
or  younger  sons. 

The  testator,  after  directing  that  the  said  settlement  should 
contain  provisions  restrictive  of  the  aggregate  amounts  of 
such  charges  on  each  estate,  and  powers  of  leasing,  and  sale, 
and  exchange,  proceeded  thus : 

"  And  my  will  also  is,  that  in  the  said  settlement  there 
other  MUAi       ®^*^  ^®  inserted  such  limitations  for  preserv- 
ciatuei.  jjjg  contingent  remainders,  such  provisos  for  the 

cesser  of  the  terms  to  be  thereby  created,  such  other  powers 
of  leasing,  such  other  powers  for  granting  liberty  to  work 
mines  and  collieries,  such  provisions  for  the  appointment  of 
new  trustees,  and  for  the  indemnity  of  the  trustees,  and  all 
such  other  clauses,  powers,  provisos,  agreements,  and  decla- 
rations not  inconsistent  with  the  general  scope  and  true  intent 
and  meaning  of  this  my  will  as  the  said  E.  W.  Bootle  and 
S.  Master,  or  the  survivor  of  them,  or  the  executors  or  admin- 
istrators of  such  survivor,  or  their  or  his  counsel  in  the  law 
shall  think  it  advisable  to  insert  for  the  advantage  of  the 
persons  beneficially  interested  under  the  said  settlement,  or 
for  explaining  the  same,  or  effecting  the  general  object  and 
purpose  thereof." 

The  testator  then  devised  all  his  leasehold  messuages,  <&c., 

Devii6of  lewe-  ^^  Scarisbrfck,  to  be  settled  upon  trusts  corre- 

hoids.  spending  with  the  limitations  of  the  Scarisbrick 

estates;   and  after  bequeathing  several  specific  and 

*  417    pecuniary  legacies,  gave  and  bequeathed  unto  the  *  said 

E.  W.  Bootle  and  S.  Master,  their  executors,  &c.,  all 
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arrears  of  rent  and  personal  estate  whatsoever,  of  or  to  which 
he  should  be  possessed  or  entitled  at  his  decease,  and  not 
before  specifically  disposed  of,  or  which  he  should  not  there- 
after by  any  codicil  or  testamentary  writing  dispose  of  spe- 
cifically, in  trust  to  convert  the  same  into  money,  and  pay 
his  funeral  expenses,  debts,  and  legacies;  and  to  pay  the 
surplus,  if  any,  to  his  said  son  Thomas,  his  executors,  &c., 
for  his  and  their  own  absolute  use  and  benefit.  And  after 
directing  the  priority  of  application  of  the  several  funds  pro- 
vided for  payment  of  funeral  expenses,  debts,  and  legacies, 
the  testator  appointed  the  said  Edward  W.  Bootle  and  Streyn- 
sham  Master  executors  of  his  will,  and  them,  and  his  wife 
during  her  widowhood,  guardians  of  his  children. 

The  testator  afterwards  made  five  several  codicils  to  his 
said  will,  all  of  which,  except  the  last,  were  executed  so  as  to 
pass  freehold  estates.  By  the  first  of  them,  dated  the  20th  of 
July,  1807,  the  testator,  after  reciting  that  it  was  his  inten- 
tion that  all  his  estate  in  Burscough,  called  the  Muscar 
estate,  and  other  lands  in  Burscough  ;  and  also  all  his  lands 
in  Ormskirk,  North  Meols  and  Aughton,  in  the  said  county 
of  Lancaster,  which  belonged  to  his  grandfather,  or  testator 
had  since  purchased,  and  which  he  considered  as  part  of  his 
Scarisbrick  estates,  should  be  included  in  the  devise  in  his 
said  will  of  his  said  Scarisbrick  and  Halsall  estates ;  but  that . 
it  might  be  doubtful  whether  they  were  so  included  and 
would  pass  by  his  said  will,  to  obviate  doubts  respecting  the 
same,  devised  the  said  Muscar  estate  and  his  other  lands  in 
Burscough,  if  any,  except  the  estate  there  which  he  pur- 
chased ;  and  also  aU  his  lands  in  Ormskirk,  &c.,  which 
he  considered  as  part  of  his  said  Scarisbrick  *  estates,  *  418 
unto  and  to  the  use  of  the  said  E.  W.  Bootle  and  S. 
Master,  their  heirs,  &c.,  upon  trust,  that  they  should  convey 
and  assure  the  same,  in  such  manner  as  that  the  same,  as  far 
as  the  rules  of  law  and  equity  and  the  circumstances  of  the 
case  would  admit,  and  as  would  be  consistent  with  the  gen- 
eral purport  and  meaning  of  his  will,  might  go,  remain,  and 
be,  to  such  uses,  upon  trusts,  and  with  and  subject  to  such 
powers,  provisos,  and  declarations,  and  charged  and  charge- 
able in  every  respect  in  the  oame  manner  as  by  his  will,  his 
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entitled  to  the  actual  possession,  or  to  the  rents  of  the  said  here- 
ditaments, except  the  said  Thomas  and  William,  to  charge  the 
last  mentioned  hereditaments  with  any  annual  sum  not 

*  416  exceeding  one  quarter  of  the  then  actual  yearly  *  rent 

or  value  of  the  same,  to  any  woman  whom  he  might 
marry,  for  her  life ;  and  for  every  such  tenant  for  life,  both 
male  and  female,  except  the  said  Thomas  and  William,  to 
charge  these  last  mentioned  hereditaments  with  any  sum  of 
money  not  exceeding  one-sixth  of  the  clear  annual  value  of 
the  same  hereditaments  for  portions  for  his  or  her  daughters 
or  younger  sons. 

The  testator,  after  directing  that  the  said  settlement  should 
contain  provisions  restrictive  of  the  aggregate  amounts  of 
such  charges  on  each  estate,  and  powers  of  leasing,  and  sale, 
and  exchange,  proceeded  thus : 

"  And  my  will  also  is,  that  in  the  said  settlement  there 
other  Muai       sh2L]l  bc  inserted  such  limitations  for  preserv- 
dauBM.  jjjg  contingent  remainders,  such  provisos  for  the 

cesser  of  the  terms  to  be  thereby  created,  such  other  powers 
of  leasing,  such  other  powers  for  granting  liberty  to  work 
mines  and  collieries,  such  provisions  for  the  appointment  of 
new  trustees,  and  for  the  indemnity  of  the  trustees,  and  all 
such  other  clauses,  powers,  provisos,  agreements,  and  decla- 
rations not  inconsistent  with  the  general  scope  and  true  intent 
and  meaning  of  this  my  will  as  the  said  E.  W.  Bootle  and 
S.  Master,  or  the  survivor  of  them,  or  the  executors  or  admin- 
istrators of  such  survivor,  or  their  or  his  counsel  in  the  law 
shall  think  it  advisable  to  insert  for  the  advantage  of  the 
persons  beneficially  interested  under  the  said  settlement,  or 
for  explaining  the  same,  or  effecting  the  general  object  and 
purpose  thereof." 

The  testator  then  devised  all  his  leasehold  messuages,  <&c., 

Devise  of  leaw-  ^  Scarfsbrick,  to  bc  settled  upon  trusts  corre- 

hoidi.  spending  with  the  limitations  of  the  Scarisbrick 

estates;   and  after  bequeathing  several  specific  and 

*  417    pecuniary  legacies,  gave  and  bequeathed  unto  the  *  said 

E.  W.  Bootle  and  S.  Master,  their  executors,  &c.,  all 
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arrears  of  rent  and  personal  estate  whatsoever,  of  or  to  which 
he  should  be  possessed  or  entitled  at  his  decease,  and  not 
before  specifically  disposed  of,  or  which  he  should  not  there- 
after by  any  codicil  or  testamentary  writing  dispose  of  spe- 
cifically, in  trust  to  convert  the  same  into  money,  and  pay 
his  funeral  expenses,  debts,  and  legacies;  and  to  pay  the 
surplus,  if  any,  to  his  said  son  Thomas,  his  executors,  &c., 
for  his  and  their  own  absolute  use  and  benefit.  And  after 
directing  the  priority  of  application  of  the  several  funds  pro- 
vided for  pajrment  of  funeral  expenses,  debts,  and  legacies, 
the  testator  appointed  the  said  Edward  W.  BooUe  and  Streyn- 
sham  Master  executors  of  his  will,  and  them,  and  his  wife 
during  her  widowhood,  guardians  of  his  children. 

The  testator  afterwards  made  five  several  codicils  to  his 
said  will,  all  of  which,  except  the  last,  were  executed  so  as  to 
pass  freehold  estates.  By  the  first  of  them,  dated  the  20th  of 
July,  1807,  the  testator,  after  reciting  that  it  was  his  inten- 
tion that  all  his  estate  in  Burscough,  called  the  Muscar 
estate,  and  other  lands  in  Burscough  ;  and  also  all  his  lands 
in  Ormskirk,  North  Meols  and  Aughton,  in  the  said  county 
of  Lancaster,  which  belonged  to  his  grandfather,  or  testator 
had  since  purchased,  and  which  he  considered  as  part  of  his 
Scarisbrick  estates,  should  be  included  in  the  devise  in  his 
said  will  of  his  said  Scarisbrick  and  Halsall  estates ;  but  that . 
it  might  be  doubtful  whether  they  were  so  included  and 
would  pass  by  his  said  will,  to  obviate  doubts  respecting  the 
same,  devised  the  said  Muscar  estate  and  his  other  lands  in 
Burscough,  if  any,  except  the  estate  there  which  he  pur- 
chased ;  and  also  aU  his  lands  in  Ormskirk,  &c.,  which 
he  considered  as  part  of  his  said  Scarisbrick  *  estates,  *  418 
unto  and  to  the  use  of  the  said  E.  W.  Bootle  and  S. 
Master,  their  heirs,  &c.,  upon  trust,  that  they  should  convey 
and  assure  the  same,  in  such  manner  as  that  the  same,  as  far 
as  the  rules  of  law  and  equity  and  the  circumstances  of  the 
case  would  admit,  and  as  would  be  consistent  with  the  gen- 
eral purport  and  meaning  of  his  will,  might  go,  remain,  and 
be,  to  such  uses,  upon  trusts,  and  with  and  subject  to  such 
powers,  provisos,  and  declarations,  and  charged  and  charge- 
able in  every  respect  in  the  same  manner  as  by  his  will,  his 
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said  Scarisbrick  and  Halsall  estates  were  by  him  given,  lim- 
ited, devised,  and  made  subject  to.  And  after  reciting  that 
since  the  date  of  his  will  he  had  purchased  an  estate  in  Par- 
bold  aforesaid,  he  devised  the  same  unto,  and  to  the  use  of 
the  said  trustees,  upon  trust,  that  they  should  convey  and 
assure  the  same  in  such  manner  that  the  same,  as  far  as  the 
rules  of  law  and  equity  and  the  circumstances  of  the  case 
would  admit,  and  as  would  be  consistent  with  the  general 
meaning  and  purport  of  his  will,  might  go  and  remain  to  such 
uses,  upon  such  trusts,  and  with  and  subject  to  such  powers, 
provisos,  and  declarations,  and  charged  and  chargeable  in  every 
respect  in  the  same  manner  as  by  his  will  his  Wrightington 
and  Parbold  estates  were  by  him  given,  limited,  devised,  and 
made  subject  to. 

By  the  second  codicil,  dated  27th  October,  1809,  the  testator 
bequeathed  additional  annuities  to  his  wife  and  daughters, 
charged  like  the  provisions  for  them  by  his  will ;  and  he  gave 
his  wife  a  legacy  of  200Z.,  and  confirmed  his  will  in  all 
respects,  as  far  as  the  same  was  not  altered  by  the  recent 
death  of  his  son  William.  By  the  third  codicil,  dated  the  1st 
of  November,  1809,  the  testator  gave  an  annuity  of  25Z.  to  be 
charged  on  his  Scarisbrick  estate ;  and  by  the  fourth, 

*  419    *  dated  the  same  day,  he  gave  certain  small  annuities 

to  be  charged  on  the  same  estate ;  and  by  the  last  cod- 
icil, dated  the  same  day,  he  gave  a  legacy. 

The  testator  died  in  November,  1809,  without  having  any 
child  other  than  those  hereinbefore  named,  and  without  alter- 
ing or  revoking  his  said  will  and  codicils,  which  were  soon 
afterwards  duly  proved  in  the  proper  Ecclesiastical  Court  by 
the  said  E.  W.  Bootle  and  S.  Master,  who  thereby  became  the 
legal  personal  representatives  of  the  testator.  William,  the 
second  son,  died  without  issue  in  the  lifetime  of  the  testator, 
but  the  two  other  sons  and  four  daughters  survived  him,  and 
at  the  time  of  his  decease  his  son  Thomas  was  his  heir-at-law. 
He  shortly  after  the  testator's  decease  obtained  the  King's 
license  for  using  the  surname  and  arms  of  Scarisbrick,  and 
entered  into  the  possession  and  receipt  of  the  rents  of  the 
Scarisbrick  estate.  A  similar  license  to  take  and  use  the 
surname  and  arms  of  Dicconson  was  about  the  same  time 
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obtained  for  Charles,  the  appellant,  then  an  infant  of  the  age 
of  nine  years,  who  thereupon  took  that  name. 

The  residue  of  the  Eccleston  estates,  after  answering  the 
purposes  in  that  behalf  mentioned  in  the  will,  considerably 
exceeded  in  value  the  sum  of  16,000/.,  and  therefore  became 
subject  to  the  provisions  for  settling  the  same  in  strict  settle- 
ment, in  such  manner  as  in  the  will  mentioned. 

By  an  order  of  the  Court  of  Chancery  for  the  county  pala- 
tine of  Lancaster,  dated  tl^e  9th  of  January,  1823,  and  made 
in  two  causes  (for  carrying  the  trusts  of  the  will  into  execu- 
tion}, in  one  of  which  the  said  E.  W.  Bootle  and  S.  Master 
were  complainants,  and  the  said  Thomas  Scarisbrick,  the 
testator's  widow,  his  daughter  Mary,  th^  appellant  Charles 
Scarisbrick,  then  Charles  Dicconson,  the  said  Elizabeth 
Clifton,  *  then  Elizabeth  Eccleston,  the  said  Catherine  *  420 
Eccleston,  and  Sir  Thomas  Windsor  Huuloke,  and  Dame 
Ann,  his  wife,  formerlj'  Ann  Eccleston,  and  H.  J.  J.  Hunloke, 
their  infant  son,  were  defendants ;  and  in  the  other  of  which 
suits  the  same  persons  were  complainants^  and  the  appellant 
and  the  said  Dame  Ann  Hunloke,  Sir  Henry  John  Hunloke, 
the  said  Catherine,  and  the  widow  of  testator,  were  defend- 
ants, it  was  declared  that  the  estates  given  by  the  will  to  the 
appellant  and  his  issue  in  the  residue  of  the  Eccleston  estates 
never  took  effect,  the  testator's  second  son,  William,  having 
died  in  the  lifetime  of  the  testator,  and  that  the  said  Thomas 
Scarisbrick,  upon  the  death  of  the  testator,  became  entitled 
for  his  life,  without  impeachment  of  waste,  to  the  residue  of 
the  said  Eccleston  estate  by  the  said  will  directed  to  be 
settled,  and  also  to  the  leasehold  estates,  if  any,  directed  to 
be  settled  with  the  residue  of  such  estates.  Pursuant  to 
such  decree  the  said  Thomas  Scarisbrick  entered  into  posses- 
sion and  enjoyment  of  the  rents  of  the  Eccleston  estate,  as 
well  as  of  the  Scarisbrick  estate,  and  continued  in  such  pos- 
session and  receipt  or  enjoyment  until  his  death. 

The  testator's  uncle,  Edward  Dicconson,  in  the  said  will 
named,  died  without  issue  in  the  testator's  lifetime,  and  after 
the  testator's  decease,  the  appellant,  upon  attaining  his  age  of 
twenty-five  years,  entered  into  possession  and  enjoyment  of 
the  rents  of  the  Wrightington  estate,  and  continued  in  such 
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possession  or  receipt  until  the  death  of  Thomas  Scarisbrick, 
who  died  in  July,  1883,  without  issue,  but  leaving  a  widow, 
in  whose  favour  he  had  charged  the  Sc^risbrick  estates  with 
a  jointure  of  lOOOZ.  per  annum,  and  leaving  the  appellant  his 
heir,  and  also  the  heir-at-law  of  the  testator.     There- 

*  421    upon  the  appellant,  *  pursuant  to  the  limitations  con- 

tained in  the  will  of  the  testator,  entered  into  possession 
and  receipt  of  the  rents  and  profits  of  the  Scarisbrick  estates, 
and  obtained  the  royal  license  to  take  and  use  the  surname  and 
arms  of  Scarisbrick  only,  and  he  accordingly  took  and  used 
the  same,  and  relinquished  the  name  and  arms  of  Diccon- 
son. 

No  settlement  has  ever  been  made  pursuant  to  the  direc- 
tions of  the  will.  The  widow  of  the  testator  died  some  time 
since;  Mary  Eccleston,  his  second  daughter,  is  unmarried; 
Elizabeth,  the  third  daughter,  has  been  some  time  married 
to  the  said  Edward  Clifton,  and  the  said  Thomas  Clifton  is 
the  eldest  son  of  that  marriage.  The  appellant  is  unmarried. 
In  1838,  Mary  Eccleston,  Edward  Clifton,  and  Elizabeth 
his  wife,  and  Thomas  Clifton,  their  infant  son,  filed  their  bill 
in  the  Court  of  Chancery  against  the  said  Edward  Lord  Skel- 
mersdale,  Streynsham  Master,  and  the  appellant,  and  after 
thereby  stating  the  said  will  and  codicils,  and  also  the  several 
facts  and  circumstances  hereinbefore  set  forth,  and  that  the 
said  Lord  Skelmersdale  and  S.  Master  declined  to  carry  into 
effect  the  trusts  of  the  said  will,  with  respect  to  the  Wright- 
ington  and  Eccleston  estates,  except  under  the  direction  of 
the  Court,  the  plaintiffs  submitted  and  insisted  that  by  virtue 
of  the  provisions  of  the  said  will,  in  the  events  which  hap- 
pened, the  Wrightington  estate  had  gone  over  to  and  was 
then  vested  in  Mary  Eccleston,  as  tenant  for  life  in  possession 
thereof,  and  that  the  Eccleston  estate  had  become  vested  in 
Elizabeth  Eccleston  as  tenant  for  life  in  possession,  and  the 
said  plaintiffs  prayed  that  the  rights  and  interests  of  all  parties 

under  the  said  will  and  codicils  in  both  the  said  estates 
*422    might  be  declared  *and  ascertained,  and  that  the 

defendants,  the  trustees,  might  be  directed  to  pay  and 
apply  the  rents  and  profits  thereof  respectively  conformably 
thereto,  and  that  proper  directions  might  be  given  for  making 
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a  settlement  of  the  said  estates  agreeably  to  such  rights  and 
interests. 

The  appellant,  and  also  Lord  Skelmersdale  and  S.  Master, 
put  in  their  answers  to  the  bill,  and  the  appellant  by  his 
answer  admitted  the  matters  hereinbefore  set  forth  as  the 
aame  are  hereinbefore  and  were  in  the  said  bill  stated,  and  he 
submitted  and  insisted  that  by  virtue  of  the  said  will  and  first 
codicil  he  was  entitled  as  tenant  for  life  in  possession  to  the 
Wrightington  and  Eccleston  estates,  as  well  as  the  Scaris- 
brick  estate ;  and  Lord  Skelmersdale  and  S.  Master  by  their 
answer  declined  to  carry  into  effect  the  trusts  of  the  said 
will,  except  under  the  direction  of  the  Court. 

The  cause  came  to  be  heard  upon  bill  and  answer  before 
Sir  John  Leach,  the  Master  of  the  Rolls,  in  March,  1834, 
when  his  Honor  declared  that  in  the  events  which  had  hap- 
pened upon  the  death  of  the  said  Thomas  Scarisbrick,  the 
appellant  having  succeeded  to  the  Scarisbrick  estate,  Mary 
Eccleston,  as  the  next  in  order  of  succession  after  the  limita- 
tion to  the  appellant  and  his  issue,  became  entitled  to  the 
Wrightington  estate,  and  Elizabeth  Clifton,  as  the  next  in 
order  of  succession  to  Eccleston  estate,  became  entitled  to 
that  estate,  and  his  Honor  ordered  that  it  should  be  referred 
to  the  Master  to  approve  of  a  proper  settlement  to  be  made 
of  both  these  estates,  to  the  uses  and  upon  and  for  the  trusts, 
intents,  and  purposes  in  the  will  mentioned,  regard  being 
had  to  the  declaration  thereinbefore  made,  and  all  proper 
parties  were  to  join  in  the  execution  of  such  settle- 
ment *  as  the  Master  should  direct ;  and  it  was  ordered  *  428 
that  Lord  Skelmersdale  and  S.  Master,  the  executors 
and  trustees,  should  account  for  the  rents  and  profits  of  the 
Wrightington  estate  from  the  death  of  Thomas  Scarisbrick  to 
Mary  Eccleston,  and  for  the  rents  and  profits  of  the  Eccleston 
estate  to  Edward  Clifton,  in  right  of  Elissabeth  his  wife ;  and 
it  was  ordered  that  it  should  be  refeiTed  to  the  Master  to  tax 
all  proper  parties  their  costs  of  the  suit,  and  that  the  Master 
shotdd  apportion  the  amount  of  such  costs  between  the  Wright- 
ington and  Eccleston  estates  according  to  their  respective 
values,  (a) 

(a)  The  reporters  have  been  favoured  by  the  Bolicitors  for  the  respon- 
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*424       *The  appellant  appealed  to  the  Lord  Chancellor 
from  so  much  of  the  said  decree  as  declared,  that  in 

dents  with  the  short-hand  writer*8  notes  of  his  Honor's  judgment,  often 
referred  to  in  the  argument  on  the  appeal,  and  admitted  to  be  correct :  — 

March  22,  1834. 

The  Master  of  the  Rolls.  — In  this  case  the  plaintiff,  Miss  Eccles- 
ton,  claims  to  be  entitled  to  the  present  possession  of  the  Wrightington 
estate,  under  the  limitations  in  the  will  of  her  father.  She  makes  this 
claim  in  consequence  of  her  brother,  the  defendant,  Mr.  Scarisbrick, 
having  by  the  death  of  his  elder  brother,  Thomas,  succeeded  to  the  pos- 
session of  the  Scarisbrick  estate.  The  will  contains  a  proviso  that,  if 
any  son  or  daughter,  or  any  issue  of  any  son  or  daughter,  who  shall  be 
entitled  to  the  possession  of  the  Wrightington  estate,  under  the  limita- 
tions of  the  testator's  will,  shall  become  entitled  by  the  death  of  the  per- 
son in  the  prior  order  of  limitation  to  the  Scarisbrick  estate,  thei^if  there 
be  any  younger  son  or  daughter  living,  or  any  issue  of  any  such  son  or 
daughter,  the  limitation  to  the  person  who  shall  so  succeed  to  the  Wright- 
ington estate,  and  his  issue,  shall  totally  cease. 

The  defendant,  Mr.  Scarisbrick,  has  now  by  the  death  of  his  brother 
succeeded  to  this  Scarisbrick  estate.  There  is  now  no  younger  son  hving, 
—  the  proviso  being  that  if  there  be  a  younger  son  or  daughter,  or  any 
issue  of  such  son  or  daughter  then  living,  the  Umitation  of  the  Wright- 
ington estate  shall,  upon  the  person  so  succeeding  to  the  Scarisbrick 
estate,  totally  cease,  —  there  is  now  no  younger  son  Uving,  but  there  are 
daughters  living,  and  the  plaintiff.  Miss  Eccleston,  is  the  daughter  next 
in  limitation,  with  respect  to  the  Wrightington  estate,  to  Mr.  Scarisbrick, 
who  succeeded  to  the  Scarisbrick  estate  ;  and  if  the  language  used  by  the 
testator  is  to  be  understood  in  its  plain  and  ordinary  sense,  it  cannot  be 
disputed  that  Miss  Eccleston's  claim  to  the  Wrightington  estate  is  now 
irresistible.  It  is,  however,  argued  for  the  defendant,  Mr.  Scarisbrick, 
that,  having  regard  to  the  whole  scope  of  the  testator's  will,  and  the 
intention  which  he  has  manifested  throughout  the  will  to  give  a  prefer- 
ence to  his  male  descendants,  it  is  to  be  inferred  that  it  was  not  his  inten- 
tion that  any  daughter,  or  the  issue  of  any  daughter,  should  succeed  to 
the  Wrightington  estate,  so  long  as  there  existed  any  son  or  male  descend- 
ant, and  that  Mr.  Scarisbrick  being  a  son,  the  daughter  ifi  not  now  enti- 
tled. 

The  general  rule  to  be  collected  from  all  the  authorities  upon  the 
subject  with  respect  to  the  construction  of  such  wills,  is,  that  words  which 
are  in  themselves  clear  and  unambiguous  must  prevail,  according  to  the 
intention  of  the  testator  thereby  expressed,  unless  their  plain  and  ordi- 
nary sense  be  irreconcilable  with  other  plain  expressions  used  by  the 
testator,  and  be  contrary  to  his  general  apparent  intent. 

In  this  particular  case,  although  it  is  argued  that  the  plain  senM  of 
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the  *  events  which  happened  Mary  Eccleston  became  *  426 
entitled  to  the  Wrightington  estate,  and  Elizabeth 

these  words  is  contrary  to  the  testator's  plain  general  intent,  it  is  not 
pretended  that  there  are  any  other  expressions  in  the  will  with  which  this 
particular  clause  is  irreconcilable. 

If  the  Court  were  to  adopt  a  different  principle,  and,  in  a  case  where 
there  are  plain  unambiguous  expressions,  were,  upon  inference  as  to  the 
general  intention  of  the  testator,  to  act  against  those  plain  and  unambig- 
uous expressions  upon  the  presumed  general  intention,  that  would  be 
not  to  give  a  construction  to  the  will,  but  to  make  a  new  will  for  the 
testator.  In  this  case,  however,  it  does  not  appear  to  me  that  there  is 
that  general  intention  of  the  testator  which  b  insisted  upon  on  the  part 
of  the  defendant,  Mr.  Scarisbrick. 

I  am  of  opinion  that  if  this  particular  case  had  been  presented  to  the 
attention  of  the  testator,  he  would  not  have  modified  the  expressions  he 
has  used,  but  have  declared,  as  he  has  declared  his  intention,  that  if  a 
daughter  be  living  when  a  son  becomes  entitled  to  this  Scarisbrick  estate, 
that  daughter  should  succeed  to  the  Wrightington  estate  to  the  prejudice 
of  the  son. 

My  opinion,  therefore,  clearly  is,  that  the  plaintiff  has  established  the 
claim  made  by  this  bill,  and  the  declaration  of  the  Court  must  be  accord- 
ingly. 

With  respect  to  the  Eccleston  estate  shifting  clause,  if  the  words  are 
the  same,  of  course  the  decision  will  be  the  same.  It  appears  to  me  that 
the  decree  of  the  Duchy  Court  of  Lancaster,  as  to  the  Eccleston  estate,  is 
a  proper  decree.  It  is  a  decree  against  the  express  words,  but  it  is  plain 
through  the  whole  will,  it  woidd  be  quite  irreconcilable  with  the  other 
part  of  the  will,  if  the  eldest  son,  Thomas,  did  not  then  take.  The  ex- 
pression is,  *»the  younger  son;"  but  the  expression  ** younger  son,** 
employed  as  it  is  with  respect  to  the  Eccleston  estate,  means  the  person 
next  in  order  of  limitation.  When  the  case  was  opened,  I  doubted  upon 
the  expression  **  the  younger  son,"  as  to  the  Eccleston  estate  ;  when  I 
came  to  read  the  whole  will,  it  means  evidently  *'  the  yoimger  son  "  in 
the  order  of  limitation.  This  will  has  been  drawn  with  laborious  atten- 
tion, but  it  obviously  escaped  the  attention  of  the  drawer,  that  what  the 
testator  has  purposed  has  not  been  accomplished  in  this  respect.  He 
plainly  meant  to  prefer  his  eldest  daughter  to  the  second  daughter,  but 
he  has  so  contrived  the  limitation  that  the  eldest  daughter  loses  the 
Wrightington  estate,  and  the  second  daughter  obtains  it.  There  ought 
to  have  been  the  same  shifting  clauses  as  to  the  daughters  that  there  are 
as  to  the  sons. 

The  costs  of  all  the  parties  are  to  come  out  of  the  estate,  although  it 
does  not  appear  to  me  that  the  language  of  this  will  warrants  any  serious 
doubts  upon  the  subject. 
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Clifton  to  the  Eccleston  estate ;  and  as  ordered  that  the  said 
executors  and  trustees  should  account  for  the  rents  and  profits 
of  the  Wrightington  estate  to  Mary  Eccleston,  and  of  the 
Eccleston  estate  to  Edward  Clifton,  in  right  of  his  wife,  from 
the  death  of  the  said  Thomas  Scarisbrick. 

That  appeal  came  on  to  be  heard  before  Lord  Ltndhukst, 
Chancellor,  in  April,  1835,  when  his  Lordship,  being  then 
about  to  resign  the  Great  Seal,  was  pleased,  without  giving 
his  reasons,  to  affirm  the  decree  without  costs. 

From  the  said  decree  and  the  order  affirming  the  same,  the 
appellant  appealed  to  this  House. 

June  28,  29,  30. 

Mr.  IHnney  and  Mr.  Duckworth  (^Mr.  Duval  with  them), 
for  the  appellant. — The  testator  directs  that  his  three  estates 
shall  be  conveyed  to  uses,  in  strict  settlement,  for  the  benefit 
of  his  children,  and  their  respective  issue,  in  this  manner:  — 
The  Scarisbrick  estate  (the  greatest  in  value)  to  be  limited 
to  Thomas,  the  eldest  son,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male;  the  Wrightington  estate  (the 
next  in  value)  to  William,  the  second  son,  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male ;  and  the 
Eccleston  estate  (the  least  in  value)  to  the  appellant, 
♦  426  the  *  youngest  son,  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male  ;  with  remainders  over,  as 
to  each  estate  (after  failure  of  the  limitations  to  the  son,  who 
is  to  take  in  possession,  and  his  issue  male),  in  favour  of  the 
other  sons  of  the  testator,  born  or  to  be  bom,  and  their 
respective  issue  male  and  female,  and  of  the  female  issue  of 
the  son  who  is  to  take  in  possession.  Under  these  limitations 
the  three  estates  may  centre  in  any  one  son  of  the  testator  or 
his  issue  male  or  female  ;  and  there  must  be  a  failure  of  issue 
male  and  female  of  all  the  sons,  bom  or  to  be  born,  before 
any  of  the  estates  can  go  over  under  the  subsequent  limita- 
tions. On  failure  of  all  the  limitations  for  the  benefit  of  the 
sons  and  their  respective  issue,  the  three  estates  are  disposed 
of  in  favour  of  the  testator's  daughters  and  their  respective 
issue,  nearly  upon  the  same  principle  as  that  before  adopted 
with  respect  to  the  sons.  Ann,  the  eldest,  takes  the  Scaris- 
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brick  estate,  with  remainders  to  her  male  and  female  issue. 
The  respondent  Mary,  the  second  daughter,  takes  the  Wright- 
ington  estate,  with  remainders  to  her  male  and  female  issue. 
And  the  respondent  Elizabeth,  the  third  daughter,  takes  the 
Eccleston  estate,  with  remainders  to  her  male  and  female 
issue,  with  remainders  over,  as  to'  each  estate,  after  failure  of 
the  limitations  to  the  daughter,  who  is  to  take  in  possession 
and  her  issue,  in  favour  of  the  testator's  other  daughters,  bom 
or  to  be  bom,  and  th§ir  respective  issue.  Under  these  limita- 
tions the  three  estates  may  centre  in  any  one  daughter  or  her 
issue  male  or  female.  After  failure  of  all  the  testator's  chil- 
dren and  their  issue,  the  three  estates  are  limited  over  to 
strangers  in  strict  settlement. 

The  principal  question  is,  whether  the  shifting  clause, 
directed  to  be  inserted  in  the  settlement  of  the  *  Wright-  *  427 
ington  estate,  was  or  wa0  not  intended  to  interfere  with 
the  system  of  the  original  limitations,  so  far  as  by  the  effect 
of  those  limitations  all  the  estates  were  to  unite  in  any  one 
son  of  the  testator,  or  his  issue  male  or  female,  before  the 
redistribution  of  the  several  estates  among  the  daughters  or 
their  issue.  A  departure  from  the  principle  of  the  original 
limitations  would  follow  from  holding  that,  in  any  case,  the 
estate  was  to  shift  from  a  son  of  the  testator  or  his  issue  to  a 
daughter  of  the  testator  or  her  issue.  The  appellant  submits, 
that  the  shifting  clause  in  respect  to  the  Wrightington  estate 
was  not  intended  to  have  that  effect ;  but  that  that  estate 
was  to  shift  only  in  two  several  events,  viz.:  First,  if  the 
Scarisbrick  estate  should  come  to  William,  the  second  son,  or 
any  younger  son  of  the  testator,  or  any  issue  of  William,  or  of 
any  younger  son  of  the  testator,  and  there  should  then  be  liv- 
ing any  son  of  the  testator  younger  than  the  son  who  or  whose 
issue  should  so  become  entitled,  or  issue  of  any  such  younger 
son ;  secondly,  if  the  Scarisbrick  estate  should  come  to  Mary, 
the  second  daughter,  or  any  younger  daughter  of  the  testator, 
or  any  issue  of  Mary  or  of  any  younger  daughter  of  the  tes- 
tator, and  there  should  then  be  living  any  daughter  of  the 
testator  younger  than  the  daughter  who  or  whose  issue  should 
BO  become  entitled,  or  issue  of  any  such  younger  daughter. 
The  propositions,  therefore,  which  the  appellant  has  to  estab- 
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lish  for  the  purpose  of  obtaining  a  reversal  of  the  decree  are 
these :  First,  that  the  Wrightington  estate  was  not  to  shift 
from  any  son  of  the  testator,  upon  his  becoming  entitled  to 
the  Scarisbrick  estate,  unless  some  other  son  of  the  testator, 
or  issue  of  some  such  other  son,  should  be  then  living ;  and 
when  the  appellant  became  entitled  to  the  Scarisbrick 

•  428    estate,  the  other  *  sons  of  the  testator  were  dead  with- 

out issue ;  secondly,  that  the  Wrightington  estate  was 
not  to  shift,  in  any  case,  unless  some  child  of  the  testator 
younger  in  age  than  the  son  or  daughter,  who  or  whose  issue 
should  become  entitled  to  the  Scarisbrick  estate,  or  issue  of 
some  such  younger  child  should  be  then  living;  and  when 
the  appellant  became  entitled  to  the  Scarisbrick  estate,  there 
was  not  in  existence  any  child  of  the  testator  younger  in  age 
than  the  appellant,  nor  issue  of  any  such  younger  child. 

In  order  to  arrive  at  the  proposed  result,  it  is  only  neces- 
sary that,  in  the  construction  of  the  sentence,  "  If  by  virtue 
of  the  limitations  contained  therein,  the  said  William  and 
Charles,  or  any  of  my  subsequently  bom  sons,  or  my  daugh- 
ters Mary,  Elizabeth,  and  Catherine,  or  any  of  my  subse- 
quently born  daughters,  or  any  issue  of  the  respective  bodies 
of  my  said  sons  or  daughters,  shall  become  actually  entitled 
to  the  possession  or  to  the  receipt  of  the  rents  of  my  said 
Scarisbrick  estate,  and  any  younger  son  or  daughter  of  my 
body,  or  any  issue  of  such  younger  son  or  daughter  shall  be 
then  living,"  the  word  "  younger  "  should  be  considered  the 
correlative  of  the  ^^  son  or  daughter  "  who  should  become 
entitled  to  the  Scarisbrick  estate,  which  construction  is  the 
only  proper  one ;  and  that  the  words,  "  younger  son  or  daugh- 
ter," should  be  read  distributively,  viz. :  "  A  son  younger  than 
a  son,  or  a  daughter  younger  than  a  daughter,"  which  is 
their  natural  and  even  necessary  sense.  By  thus  reading  the 
clause,  according  to  the  familiar  mode  of  construction,  red- 
dendo sinffuia  singulis^  the  original  system  of  the  limitations  is 
preserved  as  to  the  preference,  in  every  case,  of  the  sons  of 
the  testator,  and  their  issue,  to  the  daughters  of  the  testator 
and  their  issue. 

•  429       *  But  to  this  construction  it  may  be  objected  here,  as 

it  was  in  the  Court  below,  that  the  word  "younger  '* 
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is  not  the  correlative  of  the  "  son  or  daughter  "  who  should 
become  entitled  to  the  Scarisbrick  estate,  but  is  used  to 
describe  a  son  or  daughter  younger  than  Thomas,  the  eldest 
son,  or  Ann,  the  eldest  daughter.  The  appellant^s  answer  to 
that  objection  is,  that  in  order  to  give  the  word  "younger" 
this  construction,  it  will  be  necessary  to  insert  the  word 
**  other,"  in  order  to  exclude  the  son  or  daughter,  who 
becomes  entitled  to  the  Scarisbrick  estate ;  the  words  should 
have  been,  "  any  other  younger  son  or  daughter."  That  this 
is  not  the  proper  construction,  is  made  manifest  by  the  incon- 
sistencies as  to  the  effect  of  the  shifting  clause,  to  which  it 
would  lead. 

It  may  be  again  objected  here,  as  it  was  in  the  Court  below, 
that  the  words  are  to  be  read,  "  any  younger  son  or  any  daugh- 
ter." To  that  objection  the  appellant  answers,  that  these 
words,  according  to  the  rules  of  grammatical  construction, 
must  mean  "  any  younger  son  or  younger  daughter,"  for  the 
adjective  "younger,"  equally  with  the  adjective  "any,"  to 
which  it  is  joined,  is  as  applicable  to  the  word  "  daughter  " 
as  to  the  word  **  son,"  and,  to  give  the  words  the  construc- 
tion which  the  respondents  contend  for,  it  will  not  only  be 
necessary  to  repeat  the  word  "any,"  but  also  to  add  the 
word  "  other,"  in  order  to  exclude  the  daughter  who  becomes 
entitled  to  the  Scarisbrick  estate ;  that  is,  that  the  words 
should  have  been  "any  younger  son  or  any  other  daughter." 
The  same  inconsistencies  as  to  the  effect  of  the  shifting  clause 
would  follow  this  construction,  as  that  before  noticed. 

A  third  objection  to  the  appellant's  construction  of  this 
shifting  clause,  is,  that  the  words,  "younger  son 
*or  daughter,"  do  not  mean  distributively,  "a  son  *430 
younger  than  a  son,  or  daughter  younger  than  a  daugh- 
ter," but,  as  one  case, "  a  son  or  daughter  younger  than  a  son, 
or  younger  than  a  daughter."  But  it  is  clear  that  this  is  nqt 
the  natural  construction  ;  such  a  meaning  should  have  been 
expressed  by  the  word  "  younger  child."  The  appellant  is 
entitled,  upon  the  distributive  construction  for  which  he  con- 
tends, whether  "younger"  means  "posterior  in  birth,"  or 
"  posterior  in  limitation."  But  the  respondent,  Mary  Eccles- 
ton,  can  only  be  entitled  by  construing  the  word  "  younger," 
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'  posterior  in  limitation."  Except  in  the  case  of  portions^ 
younger "  can  only  be  read  in  its  natural  sense,  unless  a 
different  sense  is  required  by  the  context.  The  consequences 
which  would  follow  from  holding,  either  that  the  shifting* 
clause  is  not  to  be  read  distributively,  or  that  the  word 
"  younger  "  is  to  be  read  "  posterior  in  limitation,"  suflSciently 
show  that  the  converse  in  each  case  is  the  true  construction 
in  other  parts  of  the  case.  [They  cited,  in  support  of  the 
distributive  construction,  WindhaiTi's  Case^  5  Co.  Rep.  8; 
Cook  V.  Gerrard^  1st  Saund.  181 ;  JDoe  dem.  Annandale  v. 
Brazier^  5  Barn.  &  Aid.  64,  and  2  Jarm.  Powell  on  Devises, 
112,  and  Stanley  v.  Stanley,  16  Ves.  491.] 

A  reference  to  other  clauses  in  the  will  serve  to  explain 
this  shifting  clause.  The  reverter  clause  is  always  framed 
with  relation  to  the  shifting  clause ;  and  if  the  ^shifting  and 
the  reverter  clauses  do  not  fit  each  other,  there  is  a  manifest 
blunder  in  framing  the  proviso.  Their  exact  correspondence 
must  be  intended;  and  therefore,  if  in  the  shifting  clause 
there  be  any  ambiguity  in  the  description  of  the  persons  on 
whose  existence  the  shifting  is  to  depend,  there  cannot  be 

a  surer  test  of  its  meaning  than  the  description,  in  the 
*  431    reverter  *  clause,  of  the  cases  in  which  such  reverter 

clause  is  to  operate,  and  of  the  persons  on  failure  of 
whom  the  estate  is  to  revert.  To  apply  this  principle  to  the 
shifting  clause  in  question,  as  it  is  construed  by  the  respon- 
dents, the  Wrightington  estate  might  shift  to  Mary,  because, 
according  to  that  construction,  the  estate  was  intended  to 
shift  from  a  son  of  the  testator  or  his  issue  to  a  daughter  of 
the  testator  or  her  issue.  But  the  case  of  the  Wrighting- 
ton estate  having  shifted  to  Mary  is  not  provided  for  in  the 
reverted  clause.  The  words  are,  "  if  my  said  Wrightington 
estate  shall  have  shifted  to  the  said  Charles,  or  any  of  my 
subsequently  bom  sons,  or  to  the  said  Elizabeth  and  Cathe- 
rine, or  any  of  my  subsequently  bom  daughters,  or  any  issue 
of  the  respective  bodies  of  my  said  sons  or  daughters,"  &c., 
which  clearly  exclude  Mary,  who  was  older  than  Elizabeth 
and  Catherine.  This  omission  of  Mary  in  the  reverter  clause 
is  conclusive  to  show  that  the  Wrightington  estate  was  not 
intended  to  shift  to  her,  and  it  is  an  inevitable  consequence, 
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that  the  words  ^^  younger  Bon  or  daughter,"  as  used  in  the 
shifting  clause,  must  be  read  in  their  natural  sense,  ^'  a  son 
younger  than  a  son,  or  a  daughter  younger  than  a  daughter," 
according  to  which  construction,  Mary  can  in  no  case  take 
under  the  shifting  clause,  and  is  therefore  properly  omitted 
in  the  reverter  clause. 

It  is  admitted  on  all  hands  that  the  testator  did  not  intend 
any  one  of  the  three  estates  to  go  over  to  strangers  till  all  his 
issue  were  exhausted.  But  if  the  Wrightington  estate  were 
now  to  shift  to  Mary,  and  she  and  all  the  other  daughters  of 
the  testator  were  to  die  without  issue,  that  estate  would  not 
revert  to  Charles  or  his  issue,  but  go  over  to  strangers ;  and 
the  same  consequence  might  follow  if  the  estate  were  to 
shift  to  a  daughter  of  Thomas,  or  her  issue,  or  to  *  Ann  *  432 
or  her  issue  [  and  thus  the  manifest  intention  of  the 
testator  would  be  subverted. 

The  general  intention  attributed  to  the  testator,  according 
to  the  appellant's  construction,  is  the  probable  one  ;  viz.,  that 
no  other  preference  is  shown  to  the  sons  in  the  original  limi- 
tations, than  the  difference  in  value  of  the  estates  given  to 
them  according  to  priority  in  birth.  If  the  appellant's  con- 
struction be  not  adopted,  a  further  preference  will  be  shown 
of  Thomas  to  William  and  Charles,  and  then  of  William  to 
Charles.  It  is  clear  that  the  three  estates  might  have  united 
in  Thomas  or  his  issue,  and  that  William  or  any  of  his  issue 
might  have  held  the  Scarisbrick  and  Eccleston  estates  together. 
It  is  highly  improbable  that  the  testator  intended  Charles 
and  subsequently  bom  sons  or  their  issue  to  be  in  a  worse 
situation  than  Thomas  and  William  or  their  issue,  and  that 
two  estates  should  go  to  two  of  his  younger  daughters,  while 
his  eldest  daughter  had  no  provision.  Nothing  but  express 
and  unequivocal  language  ought  to  lead  to  such  an  absurd 
and  capricious  disposition. 

Indications  of  intention  may  be  collected  from  other  parts 
of  the  will.  The  trusts  of  the  term  of  1000  years  in  the 
Scarisbrick  estate  are  to  raise  an  additional  annuity  of  lOOOZ. 
for  the  testator's  wife,  if  all  his  sons,  except  one,  should  die 
without  issue.  That  provision  affords  direct  and  unequivocal 
proof  of  the  testator's  intention,  that  the  two  estates  might 
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unite  in  any  one  son,  or  his  issue,  during  the  existence  of  a 
daughter  of  testator  or  her  issue. 

The  respondents  contend  that  the  name  and  arms  clauses 
favour  their  construction.  The  Scarisbrick  name  and  arms 
clause  provides  that  every  person  becoming  entitled  to  that 

estate  shall  take  and  continue  to  use  the  name  and 
*438    arms  of  Scarisbrick  only;  and  the  *Dicconson  name 

and  arms  clause  provides  that  every  person  becoming 
entitled  to  the  Wrightiugton  estate,  except  Thomas  and  his 
issue,  shall  take  and  continue  to  use  the  name  and  arms  of 
Dicconson.  But  it  is  argued  that  Thomas  and  his  issue  were 
excepted  in  the  latter  clause,  because  in  their  case  the  estates 
might  unite  in  one  person,  and  it  was  intended  that  the  name 
and  arms  of  Scarisbrick  should,  after  the  union,  be  continued 
by  Thomas  and  his  issue ;  and  that  as  the  direction  to  use 
the  name  and  arms  of  Scarisbrick  and  the  direction  to  use 
the  name  and  arms  of  Dicconson  could  not  be  complied  with 
at  the  same  time,  some  provision  would  have  been  made  to 
meet  this  difficulty  in  the  other  cases  if  a  union  of  the  two 
estates  had  been  intended.  The  appellant*s  answer  to  that 
argument  is,  1st.  If  there  had  been  a  failure  of  the  limitations 
to  William  and  Charles  and  the  testator's  subsequently  bom 
sons  and  their  respective  issue  male,  the  Wrightington  estate 
would  have  come  to  Thomas  under  the  limitations ;  and  then 
under  the  Dicconson  name  and  arms  clause  (which  in  that 
case  would  operate  subsequently  to,  and  would  therefore 
supersede  the  Scarisbrick  name  and  arms  clause),  Thomas, 
if  there  had  been  no  exception,  would  have  been  bound  to 
take  the  name  and  arms  of  Dicconson ;  and  as  this  was  not 
intended,  the  exception  was  necessary.  2d.  In  the  other 
cases  the  person  to  whom  the  Scarisbrick  estate  devolves 
must  have  previously  held  the  Wrightington  estate ;  and  the 
Scarisbrick  name  and  arms  clause  would  therefore  supersede 
the  Dicconson  name  and  arms  clause,  to  which  it  would  be 
subsequently  in  operation ;  and  thus  the  predominance  of  the 
Scarisbrick  name  and  arms,  which  no  doubt  the  testator 

intended,  is  always  preserved.     As  in  the  case  which 
*  434    happened,  William  *  dying  without  issue  male,  the 

Wrightington  estate  went  to  Charles ;  and  in  compli* 
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ance  with  the  Dicconson  name  and  arms  clause,  he  took  the 
name  and  arms  of  Dicconson.  Then  Thomas  died  without 
issue  male,  and  the  Scarisbrick  estate  came  to  Charles,  who 
thereupon  became  bound  to  take  and  use  the  name  and  arms 
of  Scarisbrick  only.  This  he  could  not  do  without  abandon- 
ing the  name  and  arms  of  Dicconson;  and  the  provision 
under  which  he  took  the  name  and  arms  of  Dicconson  was 
therefore  necessarily  superseded  by  the  Scarisbrick  name  and 
arms  clause.  And  so,  upon  the  same  principle  that  the  Dic- 
conson name  and  arms  clause  would  have  superseded  the  Scar- 
isbrick name  and  arms  clause  upon  the  accession  of  Thomas 
to  the  Wrightington  estate  (if  he  had  not  been  excepted  in 
the  Dicconson  name  and  arms  clause),  the  Scarisbrick  name 
and  arms  clause  superseded  the  Dicconson  name  and  arms 
clause  upon  the  accession  of  Charles  to  the  Scarisbrick  estate. 
It  was  therefore  unnecessary  to  make  provision  in  the  Dic- 
conson name  and  arms  clause  to  meet  the  case  of  the  union 
of  the  two  estates  in  any  of  the  younger  sons. 

In  favour  of  the  alleged  intention,  that  the  Scaiisbrick  and 
Wrightington  estates  were  not  to  unite  in  the  same  person, 
except  in  the  case  of  Thomas  or  his  issue,  great  reliance 
has  been  placed  by  the  respondents  on  the  exceptions  the 
testator  has  introduced  in  the  powers  of  jointuring  and  charg- 
ing with  portions  for  younger  children;  and  it  has  been 
argued  that,  from  the  exception  of  Thomas,  in  the  powers 
of  charging  the  Wrightington  estate,  and  the  absence  of  any 
provision  in  these  powera  for  the  case  of  a  union  of  the  estates 
in  WiUiam  or  Charles,  it  is  to  be  inferred  that  the  testator  con- 
templated the  union  of  the  Scarisbrick  estate  and  the 
Wrightington  estate  in  •  Thomas,  and  not  in  William  *  435 
or  Charles.  But  it  is  obvious  that  Thomas  was  ex- 
cepted in  the  powers  of  charging  the  Wrightington  estate, 
because  at  the  time  of  his  accession  to  that  estate,  he  must 
have  been  in  the  possession  of  the  Scarisbrick  estate,  and  he 
would,  therefore,  have  the  power  of  charging  that  estate, 
which  the  testator  considered  sufficient.  He  was  excepted 
in  the  power  of  charging  the  Eccleston  estate  for  the  same 
reason.  In  like  manner,  William  was  excepted  in  the  power 
of  charging  the  latter  estate,  because,  at  the  time  of  his  acces- 
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sion  to  that  estate,  he  must  have  been  in  possession  either  of 
the  Scaiisbrick  ot  of  the  Wright ington  estate,  or  of  both,  and 
'would  have  the  power  of  charging  them, 

[The  arguments  for  the  appellant  in  respect  to  the  Eccles- 
ton  shifting  clause  were  to  the  like  effect,  maintaining  these 
two  propositions :  First,  that  that  clause,  like  the  Wrighting- 
ton  shifting  clause,  was  to  be  read  distributively,  that  is,  so 
as  to  shift  the  estate  as  between  sons  and  their  issue,  and  as 
between  daughters  and  their  issue,  but  not  as  between  sons 
and  daughters ;  and  consequently,  if  the  Eccleston  estate 
shifted  to  Thomas,  the  testator's  eldest  son,  upon  the  appel- 
lant becoming  entitled  to  the  Wrightington  estate,  the  Eccles- 
ton estate  reverted  to  the  appellant  upon  the  deatli  and 
failure  of  issue  of  Thomas,  WiUiam,  the  only  other  son  of  the 
testator,  having  also  died  without  issue ;  secondly,  that  by 
the  shifting^  clause  applicable  to  the  Eccleston  estate,  that 
estate  was  not  to  shift  from  any  son  of  the  testator  on  his 
becoming  entitled  to  the  Wrightington  estate,  unless  some 
other  child  of  the  testator  younger  in  age  than  the  son  so 
becoming  entitled,  or  issue  of  some  such  younger  child, 
should  be  then  living,  and  when  the  appellant  became 

•  436    entitled  to  the  Wrightington  estate,  *  there  was  not  in 

existence  any  child  of  the  testator  younger  in  age 
than  the  appellant,  or  issue  of  any  such  younger  child.] 

Mr.  Pemherton  and  Sir  William  Follett  (^Mr,  Walker  with 
them),  for  the  respondents.  —  If  the  decree  pronounced  in  the 
suit  in  the  Court  of  Chancery  in  the  county  of  Lancaster  — 
in  which  all  the  parties  acquiesced — was  consistent  with 
law,  the  decree  which  is  the  subject  of  this  appeal  cannot  be 
disturbed.  The  proper  way  to  give  a  true  construction  to 
the  will,  is  to  read  all  the  clauses  together,  and  from  the 
whole  to  collect  the  testator's  intention.  And  if  there  be 
inconsistent  clauses  which  may  bear  different  constructions, 
that  is  to  be  adopted  which  effectuates  the  testator's  general 
intention.  The  only  safe  rule  of  construction  is,  —  avoiding 
all  vague  conjectures,  —  to  consider  the  language  used,  and 
give  it  the  ordinary  interpretation.  Adopting  that  rule,  your 
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Lordships  will  find  that  the  decree  which  has  been  pro- 
nounced is  consistent  with  the  express  words  of  the  will,  as 
well  as  the  plain  and  manifest  purpose  and  intention  of  the 
testator,  as  declared  by  his  will,  and  is  the  only  one  which 
could  have  been  made  without  a  departure  from  the  estab- 
lished rules  and  principles  of  construction  applicable  to  wills. 

All  parties  agree  that  it  was  the  primary  object  and  general 
intention  of  the  testator  —  except  in  certain  cases  specially 
provided  for  in  his  will,  and  which  have  not  happened  —  to 
give  one  of  his  three  estates  to  each  of  his  three  sons,  and 
raise  up  and  perpetuate  three  distinct  families,  each  of  whom 
was  from  time  to  time  to  enjoy  one  of  the  estates,  and  to  each 
of  whom  he  attached  distinct  names  and  family  arms. 

One  way  to  test  the  construction  of  the  will  is, 
•  first,  to  read  it  without  the  shifting  clauses,  and  try  *  437 
if  it  will  bear  any  other  construction  than  that  given 
to  it  by  the  Duchy  Court,  by  the  Master  of  the  Rolls,  and 
Lord  Chancellor  Lyndhurst.  To  any  one  carefully  reading 
the  devises  and  the  shifting  clauses,  it  must  appear  quite 
clear  that  none  of  the  sons,  except  Thomas,  the  first,  could 
be  in  possession  of  two  of  the  estates  together.  The  appel- 
lant, who  took  the  Wrightington  estate,  assumed  the  name 
and  arms  of  Dicconson,  which  he  has  discontinued  to  use,  and 
instead  of  them  he  has  taken  the  name  and  arms  of  Scaris- 
brick,  and  entered  into  possession  of  that  estate,  whereupon 
he  should  have  given  up  the  Wrightington  estate  as  well  as 
the  name  and  arms  attached  by  the  testator  to  that  estate,  as 
the  two  estates  could  not  unite  in  any  of  the  sons  except  the 
eldest.  The  testator's  intention  as  to  the  severance  of  these 
estates  is  quite  clear. 

It  also  appears  from  the  jointuring  clauses  that  the  inten- 
tion was  to  prefer  male  issue  to  females,  and  the  eldest  to  the 
youngest,  whether  male  or  female.  Powers  of  portioning 
and  of  jointuring  were  given  to  each  son,  out  of  his  own 
estate,  —  in  all  events,  the  three  estates  were  to  be  kept  dis- 
tinct in  three  females,  except  only  in  the  event  of  their  com- 
ing to  the  eldest  son  under  the  limitations  of  the  will. 

The  principle  of  construction  on  which  the  judgment  of  the 
Master  of  the  Rolls  proceeded  was,  that  you  cannot  depart 
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from  the  clearly  expressed  intention  in  one  part  of  the  will^ 
unless  you  find  a  different  intention  as  clearly  expressed  in 
another  part  of  it.  The  appellant  has  under  the  limitations 
of  the  will  succeeded  to  the  Scarisbrick  estate.  There  is  no 
younger  son  to  take  the  other  estates,  but  there  are 

*  438   •  daughters,  —  younger  daughters,  and  younger  than 

the  appellant,  not  in  age,  but  in  limitation.  When  Wil- 
liam died,  there  was  a  younger  son  in  point  of  age,  the  appel- 
lant, and  he  properly  succeeded  to  the  Wrightington  estate 
in  place  of  William.  But  it  is  contended  that  the  will  is  to 
be  construed  distributively  referenda  singula  mngulu.  Those 
words  are  used  in  Cook  v.  Crerrard^  {a)  good  phrases,  but 
without  application.  No  illustration  can  make  it  more  clear 
than  the  words  of  the  Wrightington  shifting  clause  taken  by 
themselves,  that,  when  a  younger  son  succeeds  to  the  Scans- 
brick  estate,  and  there  is  no  other  younger  son,  then  a  daugh- 
ter succeeds  to  the  Wrightington  estate,  the  intention  being 
that  sons  take  before  daughters,  the  eldest  son  taking  before  a 
younger,  the  issue  of  each  taking  before  the  others,  the 
estates  not  to  go  over  until  all  the  sons  and  daughters  of 
testator  and  their  issue  are  extinct.  Suppose  Thomas  to 
have  been  in  possession  of  the  Scarisbrick  estate ;  William, 
of  the  Wrightington ;  and  Charles,  of  the  Eccleston  estate ; 
and  tHat  Thomas  died  leaving  a  daughter,  in  which  event 
William  would  succeed  to  the  Scarisbrick  estate,  and  Charles 
to  the  Wrightington ;  in  that  case  would  Charles  continue 
to  hold  the  Eccleston  estate  with  the  Wrightington  estate, 
and  the  daughter  of  Thomas  be  wholly  unprovided  for? 
Yet  that  is  a  state  of  circumstances  which  might  arise  from 
the  construction  contended  for  in  behalf  of  the  appellant. 
Supposing  further,  that  Charles  dies  leaving  a  daughter, 
and  William  is  in  possession  of  the  Scarisbrick  estate, 
and  there  is  no  younger  son,  then  this  state  of  facts  might 

arise,  — the  daughter  of  Thomas,  the  eldest  son,  would 

*  439    *  be  without  any  estate,  William  would  have  the  Scar- 

isbrick estate,  and  the  daughter  of  Charles  would  have 
the  other  two  estates.     Surely  your  Lordships  would  not  do 
such  violence  to  the  plain  construction  of  the  will,  producing 
(a)  1  Saund.  181. 
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a  result  that  was  never  contemplated  by  the  testator.  Sup- 
pose that  Thomas  died  leaving  granddaughters,  children  of 
a  deceased  son,  William  living,  and  that  Charles  died  leaving 
daughters  only,  William  in  that  event  would  succeed  to  the 
Scarisbrick  estate.  There  would  be  nothing  to  revive  the 
limitations  of  the  Wrightington  estate  in  favour  of  William, 
but  it  would  go  to  Thomas's  granddaughters,  while  there 
may  be  sons  of  his  daughters.  Suppose  another  case,  —  Wil- 
liam also  dying,  leaving  daughters ;  if  they  should  fail,  the 
estate  would  go  to  the  testator's  daughters,  while  a  son  was 
living.  These  and  other  results  equally  inconsistent  might 
follow  from  the  construction  contended  for  by  the  appellant. 
That  construction  would  defeat  the  intention  of  the  testator 
in  three  cases  out  of  four  of  any  number  of  supposable  cases. 
For  him  it  is  argued  that  "  younger  "  applies  to  younger  in 
age  only,  and  not  to  ^^  posterior  in  limitation."  But  it  is 
now  quite  settled  that  a  daughter,  who  is  an  eldest  child, 
will  take  a  provision  for  younger  children.  In  wills  and 
settlements,  it  is  not  seniority  of  age,  but  of  succession,  that 
we  are  to  look  to.  Lady  Hunlocke,  testator's  eldest  daughter, 
is  excluded  as  well  by  the  construction  contended  for  by  the 
appellant  as  by  that  of  the  respondents.  Whether  the  tes- 
tator intended  to  disinherit  her  or  not,  she  is  excluded  from 
the  succession  by  any  construction  that  may  be  put  on  the 
will.  There  are  provisions  in  the  will  applicable  to  Thomas, 
the  eldest  son,  which  are  not  extended  to  the  other  sons 
or  their  issue.  If  any  issue  of  the  person  in  *  posses-  *  440 
sion  of  the  Wrightington  estate  succeed  to  the  Scaris- 
brick estate,  the  Wrightington  estate  is  to  go  over  to  the 
person  next  beneficially  entitled,  which  is  not  so  in  the  shift- 
ing clause  of  the  Eccleston  estate ;  the  intention  being,  that 
the  two  former  estates  should  not  unite  in  any  one.  The 
distributive  construction  contended  for  would  not  effect  the 
intention  ascribed  to  the  testator  by  the  appellant. 

This  case  has  undergone  three  different  arguments  and 
examinations  by  very  careful  Judges ;  first,  in  the  duchy  of 
Lancaster,  in  1823,  the  judgment  there  being  afterwards 
on  deliberation  adopted  by  the  Master  of  the  Rolls,  and 
approved  of  by  the  Lord  Chancellor.     The  main  argument 
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for  the  appellant,  that  the  shifting  clauses  were  to  operate 
from  son  to  son  and  fipom  daughter  to  daughter,  and  not  from 
son  to  daughter,  &c.,  could  not  sustain  that  construction, 
except  by  the  interpolation  of  words  in  the  will,  which  was 
attempted  in  the  Court  "below,  but  unsuccessfully.  All  that 
was  required  to  sustain  the  judgment  of  the  Court  below 
was,  to  read  the  words  "younger  daughter,"  as  younger  or 
posterior  in  limitation,  and  to  apply  it  to  daughters  as  well 
as  to  sons,  in  which  sense  the  word  "younger"  has  been 
already  taken  and  acted  upon  as  being  posterior  in  limitation 
in  this  very  will.  The  construction  contended  for  by  the 
appellant,  on  whatever  ground  it  may  be  put,  might  and 
would  in  the  events  which  have  happened,  as  well  as  others 
which  might  have  occurred,  not  only  lead  to  consequences 
and  to  an  enjoyment  of  the  estates  which  the  testator  could 
never  have  intended  or  contemplated,  but  would  necessarily 
require  some  of  the  express  directions  and  provisions  of  the 
will  to  be  struck  out  and  rejected,  and  others  to  be  modified 
and  altered  in  a  manner  and  to  an  extent  which  can  neither 

be  supported  or  justified  on  principle  or  authority.  The 
•  441  case  of  Stanley  *  v.  Stanley^  (a)  is  not  applicable  to  the 

point  for  which  it  was  cited.  That  case  shows  that  a 
life-estate  may  be  forfeited  by  the  tenant  for  life,  but  his 
forfeiture  could  not  affect  the  remainders,  because  the  trus- 
tees would  enter  to  preserve. 

The  reverter  clause  is  no  part  of  the  shifting  clause,  and 
ought  not  to  be  read  with  it.  Suppose  in  the  words  "  any 
younger  son  or  daughter,"  the  word  "  younger  "  referred  to 
daughter  as  well  as  to  son,  still  it  may  be  contended  that 
the  meaning  is  "  younger  "  in  the  order  of  succession  to  the 
estates.  And  in  that  sense  the  eldest  son  even  is  to  take  in 
the  limitations  of  the  Wrightington  and  Eccleston  estates ; 
he  is  younger,  that  is,  posterior  to  the  other  sons  in  succes- 
sion to  those  estates.  And  to  that  effect  is  the  passage  in  Sir 
£.  Sugden's  Treatise  on  Powers,  2d  vol.  p.  292,  last  edition : 
"  These  cases  profess  to  go  merely  upon  the  intention,  that 
the  chUd  is  not  a  younger  child  within  the  power,  and  by 
parity  of  reason,  where  an  eldest  child  is  in  effect  a  younger 

(a)  16  Yes.  491. 
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child  with  reference  to  the  estate,  he  may  be  an  object  of  a 
power  to  appoint  to  younger  children,  as  where  an  estate  is 
settled  on  the  son,  and  where  there  is  an  eldest  daughter, 
then,  although  in  point  of  age  the  daughter  is  eldest,  yet  it 
is  weU  settled,  that  the  son,  as  he  takes  the  estate,  though 
not  so  by  primogeniture,  shall  be  considered  an  eldest  child, 
and  the  daughter,  though  eldest,  shall  be  taken  as  a  younger 
child ;  so  an  elder  son  unprovided  for  may  take  under  a  pro- 
vision for  younger  children ;  for  it  is  to  the  intention,  and  not 
to  the  words  elder  or  younger,  that  the  Court  adverts."  In 
that  sense  Miss  Eccleston,  though  not  younger  in  age  than 
the  appellant,  answers  the  description  in  the  shifting 
clause ;  she  is  younger  *  in  reference  to  the  succession  *  442 
to  the  estate.  It  is  submitted  that  on  the  two  points, 
viz.,  that  the  words  cannot  be  construed  distributively  with- 
out inserting  other  words,  and  that  ^^ younger"  does  not 
mean  younger  in  age,  but  in  limitation,  the  judgment  of  the 
Master  of  the  Rolls  was  right. 

The  Lord  Chancellor.  —  My  Lords,  although  this  will 
does  not  devise  legal  estates,  it  directs  the  disposition  of  the 
property  in  such  a  form  of  words  that  the  construction  of  it 
will  be  the  same  as  if  it  had  been  a  devise  of  legal  estates ; 
and  the  only  difficulty  is  how  to  frame  the  questions  for  the 
consideration  of  the  learned  Judges  to  enable  them  to  give 
answers.  I  apprehend  there  are  two  ways  of  doing  it ;  one 
by  converting  ihe  language  of  the  will  into  a  devise  of  legal 
estates,  which  would  require  an  alteration  of  the  words,  a 
coiurse  to  be  avoided  if  possible,  and  the  other  is  this,  —  after 
stating  the  exact  words  of  the  will,  to  state  that  the  settle- 
ment was  executed  in  strict  conformity  with  the  direction  of 
the  shifting  clauses,  the  creations  of  the  trusts,  the  powers 
of  jointuring  and  charging,  and  the  direction  for  using  the 
arms  and  names  of  Scarisbrick  and  Dicconson.  That  state- 
ment will  raise  the  questions  for  the  consideration  of  the 
Judges,  as  if  it  had  been  a  devise  of  legal  estate.  I  think 
the  proper  course  is  to  state  the  facts  as  they  are  found  in 
both  the  printed  cases,  upon  which  there  is  no  doubt  or  dif- 
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ference  ;  and  pursuing  that  course,  I  propose  that  the  ques- 
tions should  be  stated  in  this  waj :  — 

The  testator,  at  the  time  of  making  his  will  and  codicils^ 
had  seven  children,  who  were  bom  and  named  in  the  follow- 
ing order :  Thomas,  Ann,  Mary,  Elizabeth,  Catherine,  Wil- 
liam, Charles.  The  testator  never  had  anj  other  child.  He 
made  his  will  and  codicils  in  the  words  in  which  thej 
*  443  are  to  be  found  in  *  the  appendix  to  appellant's  case. 
The  testator's  uncle,  Thomas  Dicconson,  died  without 
issue  in  the  testator's  lifetime.  WiUiam,  his  second  son,  also 
died  in  his  lifetime,  without  issue.  Shortly  after  the  testa- 
tor's death,  Thomas,  the  eldest  son,  obtained  the  royal  license 
to  take  and  use  the  surname  and  arms  of  Scarisbrick,  and 
entered  into  possession  of  that  estate ;  Charles  was  at  that 
time  an  infant,  but  the  royal  license  was  obtained  for  him 
to  take  and  use  the  name  and  arms  of  Dicconson,  and  upcm 
attaining  the  age  of  twenty-five  years,  he  entered  into  posses- 
sion of  the  Wrightington  estate.  Thomas,  the  eldest  son, 
died  without  issue,  whereupon  Charles  obtained  the  royal 
license  to  take  and  use  the  surname  and  arms  of  Scarisbrick 
only,  which  he  accordingly  took,  and  entered  into  possession 
of  that  estate,  and  he  relinquished  and  intends  no  longer  to 
use  the  name  and  arms  of  Dicconson.  Ann,  Mary,  Eliz- 
abeth, Catherine,  and  Charles  are  still  living.  Ann  married 
Sir  Thomas  Windsor  Hunlocke,  Bart.,  in  the  testator's  life- 
time, and  is  now  his  widow,  and  has  issue  one  son  and  no 
other  child.  Charles  has  never  been  married.  Mary  has 
never  been  married.  Elizabeth  married  Edward  Clifton,  and 
has  issue  a  son  and  other  children.  The  testator's  widow 
died  some  time  since.  A  settlement  was  executed  in  strict 
conformity  with  the  testator's  direction ;  the  shifting  clauses, 
the  declaration  of  the  trusts  of  the  terms,  the  powers  for 
jointuring  and  charging,  and  the  directions  for  taking  and 
using  the  arms  and  names  of  Scarisbrick  and  Dicconson, 
being  in  the  words  used  by  the  testator.  The  questions  to 
be  put  to  the  learned  Judges  are :  — 

Ist.   Who  is  entitled  to  the  Wrightington  estate  ? 

2d.  Who  is  entitled  to  the  Eccleston  estate  ? 
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Febroftry  13. 

*Mb.  Justice  Park.  —  Two  of  the  learned  Chief  *444 
Judges  of  Westminster  Hall,  being  Peers  of  Parlia- 
ment, and  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  having  been  necessarily  absent  at  the  argument,  the 
duty  devolves  upon  me  of  declaring  to  your  Lordships  the 
opinion  of  my  learned  brothers  and  myself  upon  the  ques- 
tions propounded  to  us  by  your  Lordships  for  our  considera- 
tion, and  I  am  happy  to  say  that  upon  the  opinion  to  be  given 
we  are  unanimous. 

The  questions  proposed  to  us  are  two ;  namely,  first,  who 
is  entitled  to  the  Wrightington  estate  ?  and  the  second,  who 
is  entitled  to  the  Eccleston  estate  ?  The  reasoning  applica- 
ble to  the  one  question  decides  the  other  also.  These  ques- 
tions arise  out  of  a  very  complicated  will,  which  questions 
were  certainly  decided  by  two  very  eminent  Juc^es,  Sir  John 
Leach,  formerly  Master  of  the  Rolls,  and  the  noble  and  very 
learned  Lord  Chancellor  Lyndhubst,  upon  an  appeal  to  his 
Lordship  from  Sir  John  Leach. 

The  papers  being  all  before  your  Lordships,  it  would  be  a 
waste  of  your  time,  as  well  as  most  fatiguing,  to  read  the 
whole  of  the  will  and  codicils,  for  they  are  fully  set  forth  in 
the  appendix  to  the  appellant's  case.  But  it  may  be  material 
to  call  the  attention  of  your  Lordships  to  the  state  of  this 
family,  as  stated  in  the  preamble  to  the  questions  submitted 
to  the  Judges.  The  testator,  at  the  time  of  making  his  will 
and  codicils,  had  seven  children,  and  this  was  their  order  of 
seniority,  Thomas,  Ann,  Mary,  Elizabeth,  Catherine,  William, 
and  Charles,  the  appellant,  so  that  Thomas  was  the  eldest  in 
order  of  birth,  and  the  second  and  third  sons  came  after  the 
four  daughters.  The  testator's  uncle,  Thomas  Diccon- 
8on,  *  died  in  the  lifetime  of  the  testator  and  without  *  446 
issue ;  William,  the  second  son  of  the  testator,  died 
also  in  his  father's  lifetime  without  issue.  Shortly  after  tes- 
tator's death,  in  1809,  Thomas,  his  eldest  son,  obtained  the 
royal  license  to  take  and  use  the  name  and  arms  of  Scaris- 
brick,  instead  of  his  former  name  of  Eccleston,  and  entered 
into  possession  of  the  Scarisbrick  estate.  Charles,  the  appel- 
lant, was  at  that  time  an  infant,  but  the  royal  license  was 
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also  obtained  for  him  to  take  and  use  the  name  and  arms  of 
Dicconson,  and  upon  attaining  the  age  of  twenty-five  years, 
he  entered  into  possession  of  the  Wrightington  estate. 
Thomas,  the  eldest  son  of  the  testator,  died  without  issue 
in  1838,  whereupon  Charles  obtained  the  rojal  license  to 
take  and  use  the  name  and  arms  of  Scarisbrick  only,  which 
he  accordingly  took,  and  entered  into  possession  of  that 
estate,  and  he  has  relinquished  and  ceased  to  use  the  name 
and  arms  of  Dicconson.  The  daughters,  Ann,  Mary,  Elizar 
beth,  and  Catherine,  are  still  living ;  Ann,  who  married  Sir 
Thomas  Hunlocke,  is  now  a  widow,  and  has  one  son  and  no 
other  child  ;  Mary  is  unmarried  ;  Elizabeth  married  Edwaid 
Clifton,  and  has  issue  a  son  and  other  children  ;  Charles,  the 
appellant,  has  never  been  married.  A  settlement  was  exe- 
cuted in  strict  compliance  with  the  testator's  directions,  the 
shifting  clauses,  the  declaration  of  the  trusts  of  the  terms, 
the  powers  for  jointuring  and  the  dii'ections  for  taking  and 
using  the  arms  and  names  of  Scarisbrick  and  Dicconson, 
being  in  the  words  used  by  the  testator. 

Such  were  the  circumstances  of  this  family,  and  from  that 
state  of  things  the  questions  arise.  The  testator  appears,  in 
making  the  disposition  of  his  estates,  to  have  had  two  prin- 
cipal objects  in  his  contemplation ;  first,  to  prefer  his 
*  446  sons  and  all  their  issue  *  male  and  female,  to  all  his 
daughters  and  their  issue  ;  second,  to  keep  his  three 
estates  of  Scarisbrick,  Wrightington,  and  Eccleston  separate, 
and  to  constitute  three  families.  Both  these  objects  could 
not  be  absolutely  secured  in  all  events  ;  and  the  second 
object,  that  of  constituting  three  families,  is  purposely  de- 
parted from  in  case  of  the  two  younger  sons  dying  without 
issue,  and  the  eldest  surviving,  or  leaving  issue  surviving 
them.  There  are  also  circumstances  in  the  disposition  to  the 
daughters  from  which  it  may  be  inferred,  that  the  testator 
did  not  contemplate  the  devolution  of  an  estate  to  any  one  of 
them,  so  long  as  there  was  a  son  or  issue  of  any  son  living. 
After  the  decease  of  all  the  sons  without  issue,  the  principal 
estate,  Scarisbrick,  is  given  to  the  eldest  daughter,  Ann,  and 
Wrightington  estate  is  given  to  the  second  daughter,  Mary, 
and  no  interest  in  the  Wrightington  estate  is  given  to  Ann 
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till  after  the  failure  of  issue  of  all  her  sisters.  Now,  if  the 
testator  contemplated  the  shifting  of  the  Wrightington  estate 
to  any  of  his  daughters,  upon  the  event  of  a  son  possessed  of 
that  estate  succeeding  to  the  Scarisbrick  estate,  it  is  very 
difficult  to  account  for  his  not  having  provided  for  the 
Wrightington  estate  shifting  to  her.  But  if  he  did  not 
contemplate  any  estate  coming  to  his  daughters  till  after  the 
issue  of  his  sons  was  extinct,  the  provision,  as  it  stands,  is 
sensible  and  consistent;  for,  upon  failure  of  issue  of  the 
sons,  Scarisbrick  would  come  to  Ann,  and  Wrightington  to 
Mary.  She  (Mary)  might  afterwards  succeed  to  Scarisbrick, 
and  then  by  the  provision,  as  it  stands,  Wrightington  would 
shift  to  Elizabeth.  Thus  the  issue  male  and  female  of  the 
sons  would  be  preferred  to  the  daughters  and  their  issue ;  a« 
long  as  any  issue  of  more  sons  than  one  remained, 
Scarisbrick  and  Wrightington  would  be  *kept  dis-  *447 
tinct,  and  upon  failure  of  issue  of  all  the  sons,  the 
three  estates  would  devolve  separately  upon  the  daughters. 
The  provision  by  which,  in  case  all  the  sons  of  the  testator 
but  one  should  die  without  issue,  the  Scarisbrick  estate  should 
be  charged  with  an  annuity  of  lOOQl.  in  addition  to  the  6001. 
per  annum  already  charged  upon  that  estate  for  his  wife, 
affords  a  strong  proof  of  the  testator's  meaning  and  under- 
standing, that  in  that  event  a  younger  as  well  as  an  elder  son 
surviving  would  have  more  estates,  and  therefore  could  well 
pay  the  increased  jointiu'e. 

At  the  end  of  the  shifting  clause,  the  testator  provides  for 
a  reverter  in  case  the  Wrightington  estate  should  have  shifted 
to  Charles,  Elizabeth,  or  Catherine,  but  the  name  of  Mary  is 
omitted.  How  is  this  to  be  accounted  for,  if  the  testator  sup- 
posed that  the  Wrightington  estate  might  have  come  to  Mary 
by  shifting  from  Charles  ?  It  might  come  to  Charles  by  shift- 
ing from  William,  and  to  Elizabeth  by  shifting  from  Mary. 
It  could  not  shift  from  Ann,  because  Ann  would  not  take  it 
under  the  limitation ;  and  the  reverter  clause  proceeds  evi- 
dently upon  the  supposition  that  it  could  not  shift  to  Mary 
under  the  shifting  clause.  To  make  the  whole  consistent,  we 
must  suppose  the  intention  to  be,  that  the  estate  was  only  to 
shift  from  sons  to  sons,  and  from  daughters  to  daughters. 
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It  now  remains  to  be  considered,  whether  the  words  of  the 
shifting  clause  will  bear  that  construction.  The  event  has  hap- 
pened, that  Charles  being  entitled  to  the  Wrightington  estate, 
has,  by  the  death  and  failure  of  issue  of  his  brother  Thomas, 
become  possessed  of  the  Scarisbrick  estate,  and  the  question 
is,  whether  when  he  became  so  possessed  there  was  living 
any  younger  son  or  daughter  of  the  body  of  the 
*  448  *  testator  within  the  meaning  of  the  testator ;  in  other 
words,  was  Mary  such  a  daughter  as  the  testator  con- 
templated ?  She  was  certainly  a  daughter  of  his  body.  But 
the  phrase  "  any  younger  son  or  daughter,"  will  not  bear  the 
construction  of  any  son  or  any  daughter,  \^hich  would  include 
Ann,  the  eldest  daughter,  who  was  manifestly  intended  to  be 
excluded.  The  plain  common  sense  meaning  of  "younger 
son  or  daughter,"  is  "younger  son  or  younger  daughter," 
and,  unless  a  plain  intention  to  the  contrary  can  be  shown, 
that  construction  ought  to  prevail.  Assuming  then  the 
words  to  mean  "  younger  daughter,"  to  what  does  that 
word  "younger"  refer?  Does  it  mean  younger  than  the 
eldest  brother  or  sister,  or  younger  than  the  person  from 
whom  the  estate  has  shifted  ?  The  language  of  the  reverter 
clause  appears  to  afford  the  answer.  In  that  clause  the  tes- 
tator must  be  supposed  to  speak  of  the  failure  of  issue'  of  the 
same  persons  to  whom  the  estate  would  shift  under  the 
shifting  clause ;  for  he  there  says,  "  who  should  be  younger 
than  the  son  or  daughter  from  whom  the  estate  should  have 
shifted."  This  language  is  not  applicable  to  any  of  the 
daughters  named  in  the  will,  all  of  whom  are  older  than 
Charles;  none  of  them,  therefore,  can  be  intended  as  per- 
sons to  whom  the  estate  could  shift  from  Charles. 

The  shifting  and  reverter  clauses  of  the  estate  of  Eccleston 
appear  to  have  been  framed  upon  similar  views  of  the  case  ; 
for  in  those  clauses  the  name  of  Mary  is  omitted  as  well  as 
Ann. 

Charles  has  succeeded  to  the  Wrightington  estate,  and 
Elizabeth  is  next  in  the  limitation  of  the  Eccleston  estate, 
and  if  there  be  a  younger  daughter  living  in  the  meaning 
of  the  will,  Elizabeth  is  entitled  to  that  estate.  But  accord- 
ing to  the  reverter  clause,  the  daughter  so  living  must  be 
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a  daughter  younger  than  *  the  son  or  daughter  from   *  449 
whom  the  estate  shifted.    Elizabeth  is  not  joui^er 
than  Charles,  and  though  she  is  yoimger  than  Ann  and 
Mary,  the  Eccleston  estate  cannot  shift  from  either  of  them 
to  Elizabeth,  to  whom  it  is  given  in  preference  to  either. 

It  is  evident,  indeed,  from  the  language  of  the  will,  that 
the  testator  contemplated  the  birth  of  other  sons  and  daugh- 
ters who  would  be  younger  than  Charles ;  and  if  the  exist- 
ence of  such  a  younger  dai^hter  would  cause  the  estates  to 
shift  from  Charles  to  Mary  or  Elizabeth,  it  is  difficult  to  find 
any  good  reason  for  an  intention  that  it  should  not  shift  in 
consequence  of  the  existence  of  Catherine,  who  is  younger 
than  Elizabeth,  though  older  than  Charles.  It  is  very  improb- 
able, however,  that  the  testator  should  have  intended  the 
shifting  to  Mary  or  Elizabeth  to  depend  upon  the  existence  of 
a  person,  whether  bom  or  to  be  bom,  who  would  have  no 
interest  in  that  event.  If,  indeed,  by  younger  he  meant  pos- 
terior in  limitation,  it  would  apply  to  all  the  daughters.  But 
this,  as  I  have  said  to  your  Lordships,  is  not  the  natural 
construction  of  the  word  "  younger ; "  and  if  the  natural  con- 
struction is  to  be  departed  from,  that  constmction  which  best 
supports  the  apparently  primary  intention  of  the  testator 
ought  to  prevail,  provided  it  be  consistent  with  the  rules 
allowed  by  law.  Now,  if  the  words  "  younger  son  or  daugh- 
ter '*  be  construed  distributively  with  reference  to  the  per- 
sons from  whom  the  estate  is  to  shift,  that  is,  ^^  a  son  younger 
than  a  son,  or  a  daughter  younger  than  a  daughter,  from 
whom  the  estate  is  to  shift,"  the  primary  intention  of  prefer- 
ring the  sons  and  all  their  issue  to  the  daughters  and  their 
issue,  will  be  preserved  without  violating  any  recognized 
principle  of  construction. 

*  This  distributive  construction  will  equally  entitle  *  460 
Charles  to  retain  possession  of  the  Wrightington  and 
Eccleston  estates,  whether  the  word  "  younger  "  be  constraed 
posterior  in  birth  or  in  limitation,  and  consequently,  whether 
the  decision  of  the  Court  of  Chancery  in  the  County  Pal- 
atine of  Lancaster,  in  favour  of  the  claim  of  Thomas,  as 
younger  in  limitation  to  Charles,*  in  respect  of  the  Eccleston 
estate,  was  or  was  not  correct.    We  agree  that  if  the  piin- 
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ciple  of  that  decision  were  right  (though  we  are  inclined  to 
think  it  was  erroneous),  the  same  sense  of  the  word  ^^  younger  " 
ought  to  be  adopted  in  respect  of  the  daughters  as  in  respect 
of  the  sons.  Still,  if  we  are  right  in  inferring  from  the  frame 
of  the  wiU  that  the  testator  did  not  intend  his  estates  to  shift 
from  his  sons  to  his  daughters,  Charles  will  be  entitled  to 
retain  both  the  Wrightington  and  Eccleston  estates  against 
the  claims  of  Mary  and  Elizabeth,  though  Thomas  may  have 
been  entitled  to  insist  that  the  Eccleston  estate  should  shift 
from  Charles  to  him,  the  shifting  clause  in  both  cases  being 
construed  distributively. 

With  respect  to  the  clauses  requiring  the  names  and  arms 
to  be  taken,  it  is  to  be  remarked,  that  in  case  of  the  person 
entitled  to  the  Scarisbrick  estate  discontinuing  to  use  the 
name  and  arms  of  Scarisbrick,  the  wiU  not  only  declares  that 
his  interest  shall  cease,  but  that  the  estate  sbnU  go  to  the 
person  next  beneficially  entitled,  as  if  such  person,  had  he 
been  tenant  for  life,  was  dead,  or,  if  being  tenant  in  tail,  was 
dead  without  issue.  Yet  the  clause  respecting  the  cesser  of 
Wrightington  upon  a  discontinuance  to  use  the  name  and 
arms  of  Dicconson,  contains  no  declaration  in  favour  of  the 
person  next  beneficially  entitled.  The  discontinuance 
*  451  by  Charles  to  use  the  name  and  *  arms  of  Dicconson 
was  not  a  voluntary  discontinuance,  but  the  necessaiy 
effect  of  the  direction  in  the  will  which  reqiiired  him  to  use  the 
name  and  arms  of  Scarisbrick  only.  Such  compulsory  dis- 
continuance can  hardly  be  considered  as  a  ground  of  cesser 
within  the  meaning  of  the  testator,  and  as  the  estate  is  not 
given  over,  the  interest  of  Charles  remains. 

There  is  no  clause  respecting  the  name  and  arms  of  Eccles- 
ton, either  for  cesser  or  carrying  the  estate  over,  as  in  the 
Scarisbrick  estate.  Eccleston  was  the  testator's  own  name, 
which  his  sons  and  daughters  would  bear  of  course,  unless 
required  to  relinquish  it ;  and  he  has  not  made  any  provision, 
as  in  the  cases  of  Scarisbrick  and  Wrightington,  calling  upon 
the  husbands  of  the  females  to  take  it. 

We  forbear  to  enter  into  a  more  minute  examinatioil  of  vari- 
ous particulars*  in  this  complicated  will,  which  jappear  to  have 
been  dictated  by  one  or  other  of  the  principal  objects  which 
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tbe  testator  had  in  view.  Every  thing  is  not  provided  for 
with  all  possible  foresight,  and  whatever  leading  intention  be 
ascribed  to  the  testator,  some  consequences  may  arise  from 
particular  provisions  not  wholly  consistent  with  such  inten- 
tion. But  the  leading  intention  of  the  testator,  after  having 
given  his  three  estates  to  his  three  sons,  appears  to  us  to  have 
been  to  retain  in  his  sons  and  all  their  issue  the  interest  in 
all  his  estates,  so  long  as  any  son,  or  the  issue  of  any  son, 
should  exist;  and  after  the  failure  of  all  the  sons  and  all 
their  issue,  to  give  his  three  estates  among  his  three  eldest 
daughters  and  their  issue  in  the  first  instance,  and  afterwards 
successively  to  as  many  other  daughters  as  he  might  have  and 
then*  issue,  keeping  the  estates  separate  as  far  as  he  could 
consistently  with  these  views ;  and  we  think  that  the 
words  of  the  will  *  admit  of  a  construction  which  will  *  452 
effectuate  that  intention. 

We  are  therefore  of  opinion,  that  as  long  as  Charles  lives 
neither  of  the  shifting  clauses  can  take  effect,  and  therefore, 
in  answer  to  the  questions  proposed  by  your  Lordships,  we 
say  that  Charles  retains  both  the  Wrightington  and  Eccleston 
estates. 

The  Lord  Chancellor.  —  My  Lords,  having  listened  to 
the  opinion  of  the  learned  Judges  in  this  case,  it  will  become 
the  duty  of  your  Lordships  to  consider  the  effect  of  that 
opinion,  and  to  determine  the  case,  and  for  that  purpose  I 
would  move  your  Lordships  that  the  further  consideration  of 
this  case  be  adjourned. 

Adjourned  accordingly. 

July  24. 

The  Lord  Chancellor.  —  My  Lords,  this  case  was  an 
appeal  from  a  decree  pronounced  in  the  Court  of  Chancery 
upon  a  bill  filed  by  Mary  Eccleston,  Edward  Clifton,  and 
Elizabeth  his  wife,  and  Thomas  Clifton,  against  Lord  Skel- 
mersdale  and  Streynsham  Master,  and  Charles  Scarisbrick,  in 
which  they  prayed  ^*  that  the  rights  and  interests  of  all  par- 
ties, under  the  said  will  and  first  codicil,  in  the  said  Wright- 
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ington  estates  snbseqaeiitly  to  the  term  of  2000  years  directed 
to  be  limited  therein,  and  in  the  Eccleston  estates,  might  be 
declared  and  ascertained,  and  that  the  trustees,  the  respon- 
dents. Lord  Skelmersdale  and  Mr.  Master,  might  be  directed 
to  pay  and  apply  the  rents  and  profits  confcvmably  thereto/' 

My  Lords,  the  real  question  in  the  cause  was,  whether  the 
shifting  clauses  in  the  will,  under  which  the  parties  claim, 
had  or  had  not  taken  efiPect  in  the  events  which  had 
*458  happened.  The  cause  came  on  to  *  be  heard  before  his 
Honor,  the  late  Master  of  the  RoUs,  and  he  by  his  decree 
declared,  ^*  that  in  the  events  which  had  hi^pened  upon  the 
death  of  Thomas  Scarisbiick,  the  appellant  having  succeeded 
to  the  Scarisbrick  estate,  the  respondent,  Mary  Eccleston,  as 
next  in  order  of  succession,  after  the  limitation  to  the  appel- 
lant and  his  issue,  became  entitled  to  the  Wrightington 
estate,  and  that  the  respondent,  Elizabeth  Clifton,  as  the  next 
in  order  of  succession  to  the  Eccleston  estate,  became  entitled 
to  the  Eccleston  estate,"  and  then  the  consequential  direc- 
tions were  given. 

The  case  then  went  from  the  Rolls  by  appeal  to  the  then 
Lord  Chancellor,  Lord  Ltndhurst,  and  the  decree  which  had 
been  pronounced  at  the  Rolls  was  by  him  afl&rmed. 

My  Lords,  when  the  case  came  before  your  Lordships,  it 
was  thought  to  be  a  case  which  required  the  assistance  of 
the  Judges,  and  accordingly  the  case  was  argued  before  the 
learned  Judges,  and  two  questions  were  submitted  for  their 
consideration.  After  stating  what  had  taken  place  in  the 
family,  the  two  questions  which  were  put  were,  who  was 
entitled  to  the  Wrightington  estate,  and  who  was  entitled  to 
the  Eccleston  estate  ?  The  real  question  was,  whether  upon 
the  death  of  the  elder  brother  all  the  estates  vested  in  the 
younger  brother,  or  whether  the  shifting  clause  took  effect 
and  carried  over  to  the  sisters  the  Wrightington  and  Eccleston 
estates? 

Your  Lordships  have  had  the  benefit  of  hearing  the  unani- 
mous opinion  of  the  Judges,  the  result  of  their  consideration, 
and  that  opinion  was,  "  We  are  therefore  of  opinion,  that  as 
long  as  Charles  lives  neither  of  the  shifting  clauses  can  take 
effect,  and  therefore,  in  answer  to  the  questions  proposed 
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by  jour  Lordships,  *  we  say  that  Charles  retains  both    *454 
the  WrightiDgton  and  Eccleston  estates." 

My  Lords,  I  fully  concur  in  the  opinion  the  learned  Judges 
expressed,  and  I  am  authorized  by  the  noble  and  learned 
Lord,  (a)  who  heard  the  case  in  the  Court  of  Chancery,  to 
say,  that  having  attended  to  the  arguments  addressed  to  your 
Lordships  at  the  bar,  and  the  reasons  stated  to  your  Lordships 
by  the  learned  Judges,  he  is  satisfied  that  the  Judges  have 
come  to  a  right  conclusion.  Under  these  circumstances,  it  is 
imnecessary  to  occupy  your  Lordships'  time  by  restating  the 
reasons  you  have  already  heard  stated,  and  I  propose  to  your 
Lordships  now  to  reverse  the  decree  pronounced  at  the  Bolls ; 
and  in  order  to  give  effect  to  the  conclusion  which  your  Lord- 
ships have  adopted,  to  which  the  Judges  have  come,  the  right 
course  will  be  to  move  that  the  bill  be  dismissed,  inasmuch  as 
the  bill  was  filed  by  the  sisters  claiming,  in  the  events  which 
had  happened,  that  the  estates  had  come  to  them.  The 
result  of  the  opinion  of  the  Judges  is,  that  there  is  no  founda- 
tion for  that  claim,  and,  therefore,  the  bill  will  be  dismissed. 

Mr.  Pembebton.  —  Will  your  Lordships  permit  me  to  sug- 
gest that  I  do  not  apprehend  that  the  dismissing  of  the  bill 
would  be  the  necessary  consequence  of  that  conclusion,  and 
it  is  not  the  desire  of  any  of  the  family  that  it  should  be  done. 
The  sisters  claim  in  remainder ;  it  is  clear  they  have  an  inter- 
est under  the  will,  and  they  claim  to  have  the  will  executed 
according  to  the  trust  it  contains. 

The  Lord  Chancellor.  —  The  declaration  will  be,  that 
the  estates  remain  in  Charles,  and  a  settlement  be  executed 
conformably  to  it. 

*  Mb.  Pemberton.  —  The  estates  ai-e  in  the  trustees,    *  455 
and  the  trustees  will  have  to  execute  a  settlement 
according  to.  the  declaration,  directing  that  the  estates  shall 
be  limited  to  Charles,  according  to  your  Lordship's  opinion. 

The  Lord  Chancellor.  —  If  that  is  the  object  of  the  bill, 
that  is  the  right  course. 

(a)  Lord  Ltndhubst. 
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Mb.  Pemberton. — Yes,  my  Lord,  and  that  was  the  object 
of  the  appellant ;  it  was  impossible  to  execute  a  conveyance 
of  the  legal  estate  till  the  opinion  of  the  Court  had  been  pro- 
nounced upon  the  effect  of  these  difiScult  clauses.  There  will 
be  a  settlement  executed  in  the  way  your  Lordships  think  the 
estates  should  be  limited. 

The  Lord  Chancellor.  —  The  latter  part  of  the  decree  of 
the  Master  of  the  Rolls  will  be  right :  "  And  his  Honor  did 
order  that  it  should  be  referred  to  the  Master  to  approve  of 
a  proper  settlement  to  be  made  of  the  Wrightington  and 
Eccleston  estates  to  the  uses  and  upon  and  for  the  trusts, 
interests,  and  purposes  in  the  will  mentioned,  regard  being 
had  to  the  declarations  hereinbefore  made.*' 

Mb.  Pemberton. — Yes,  my  Lord;  it  is  only  an  appeal 
against  so  much  of  the  decree  as  declares  the  right  to  be  in 
the  sisters.  Your  Lordships  reverse  that  declaration,  but  there 
is  no  appeal  from  that  part  of  the  decree  which  directs  a  set- 
tlement to  be  executed. 

The  Lord  Chancellor.  —  This  part  of  the  decree  cannot 
stand,  "  And  it  was  ordered  that  the  respondents,  the  execu- 
tors, and  trustees  of  the  testator,  should  account  for  the  rents 
and  profits  of  the  estates." 

Mr.  Pbmbebton.  —  No,  my  Lord,  that  must  be  altered. 

Mb.  Tinney. — We  have  drawn  out  a  short  sketch 
*456    *of  the  decree,  which,  perhaps,  your  Lordships  will 
permit  me  to  read. 
He  read  them. 

Mb.  Pembebton.  — With  respect  to  these  proposed  minutes, 
one  can  hardly  tell  the  effect  of  them. 

The  Lobd  Chancellob.  —  It  is  impossible  we  can  deal  with 
them  without  much  consideration  on  your  part  as  well  as  on 
the  part  of  the  House ;  Mr,  Tinney  will  hand  them  over  to 
you. 
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Mr.  Pembebton.  —  The  result  will  be  to  decide  according 
to  the  opinion  of  the  Judges,  and  refer  it  to  the  Court  of 
Chancery  to  give  effect  to  those  declarations. 

The  Lord  Chancellor.  —  That  would  be  by  declaring  that 
the  shifting  clauses  had  not  taken  effect,  and  that  Charles  is 
entitled  to  the  possession  of  these  two  estates,  and  refer  it 
back  to  the  Court  of  Chancery  to  prepare  the  settlement. 

Mr.  Pembebton.  —  I  should  hope  your  Lordships  would 
think  that  the  costs  should  come  out  of  the  estates.  The  suit 
was  necessary,  in  order  to  carry  into  effect  the  trusts  of  the 
will.  The  trustees  could  not  do  it  without  the  decision  of 
the  Court. 

Mr.  Tinney. — When  the  appeal  was  heard  before  Lord 
Lyndhubst,  he  dismissed  it  without  costs;  each  party  paid 
his  own,  and  I  should  think  that  would  be  the  fit  thing 
here. 

Mr.  Pembebton.  —  I  think  not;  the  bill  was  necessary  to 
enable  the  trustees  to  carry  the  will  into  execution ;  and  as 
Charles  has  succeeded  to  35,0002.  a  year,  it  is  not  too  much 
to  ask  that  his  estate  should  bear  the  costs. 

The  Lobd  Chancellob.  —  It  is  a  suit  to  cany  the 
trusts  into  effect,  and  for  the  benefit  of  all  parties,  *  and    *  457 
after  what  has  taken  place,  it  cannot  be  said  it  is  not  a 
proper  case  to  bring  before  the  Court. 

Mb.  Pembebton. — I  hope  your  Lordship  will  order  the  costs 
of  the  proceedings  to  be  paid  out  of  the  carpus  of  the  estate. 

Mb.  Tinney.  —  Lord  Lyndhubst  gave  no  costs ;  the  costs 
of  the  Court  below  may  be  ordered  to  be  paid  out  of  the 
estate,  but  the  costs  of  the  appeal  should  not  be  ordered  in  a 
way  more  unfavourable  to  us,  now  that  we  have  succeeded. 

Mb.  Pembebton.  —  It  is  not  an  adverse  litigation,  but  to 
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cany  into  effect  the  truflts  of  the  will,  which  are  so  vaguely 
and  obscurely  framed  that  it  is  impossible  for  the  trustees  to 
act,  except  under  the  direction  of  the  Court. 

The  Lord  Chancellor.  —  The  original  decree  gave  the 
costs  out  of  the  estate,  and  I  think,  under  the  circumstances, 
that  is  the  fit  course  to  be  pursued. 

Mr.  Tinney.  — Your  Lordship  then  will  give  them  the  costs 
of  the  appeal  before  Lord  Lyndhubst  ? 

Mr.  Pbmberton.  — And  the  costs  of  the  appeal  here,  out  of 
the  corpus  of  the  estates  ? 

The  Lord  Chancellor. — Yes. 


It  is  ordered  and  adjudged  bj  the  Loids.  &c.,  that  the  order  of  the 
Lord  Chancellor,  affirming  the  decree  of  the  Master  of  the  Rolls,  be  and 
the  same  is  hereby  reversed  ;  and  that  so  much  of  the  said  decree  of  the 
Master  of  the  Rolls  as  declares  that  upon  the  death  of  Thomas  Scaris- 
brick,  the  plaintiff  Mary  Eccleston  became  entitled  to  the  Wrightington 
estate,  and  the  plaintiff  Elizabeth  Clifton,  the  wife  of  the  plaintiff  Ed- 
ward Clifton,  became  entitled  to  the  Eccleston  estate  ;  and  also  so  much 
of  the  same  decree  as  directs  that  in  the  settlement  to  be  made  of  the 
said  estates,  regard  is  to  be  had  to  such  declarations,  and  abo  so  much  of 
the  same  decree  as  directs  the  defendants,  Edward  Lord  Skelmersdale 
and  Streynsham  Master,  to  account  for  the  rents  and  profits  of  the  said 
Wrightington  estate,  from  the  death  of  the  said  Thomas  Scarisbrick,  to 
the  said  Mary  Eccleston,  and  for  the  rents  and  profits  of  the  said  Eccles- 
ton estate,  from  the  death  of  the  said  Thomas  Scarisbrick,  to  the  said 
Edward  Clifton  in  right  of  Elizabeth  Clifton,  his  wife,  be  and  the 
*  458  same  is  *  hereby  also  reversed  ;  and  it  is  declared  that  according 
to  the  true  construction  of  the  will  of  the  testator,  in  the  events 
which  have  happened,  the  defendant  Charles  Scarisbrick  has  been,  since 
the  death  of  the  said  Thomas  Scarisbrick,  and  still  is,  entitled  in  posses- 
sion for  his,  life  without  impeachment  of  waste  to  the  said  Wrightington 
estate  and  the  said  Eccleston  estate  respectively ;  and  it  is  further  ordered 
that  the  Master,  in  approving  of  a  proper  settlement  to  be  made  of  the 
said  Wrightington  estate  and  Eccleston  estate  respectively,  do  have  regard 
to  the  declaration  of  this  House  hereinbefore  made  ;  and  it  is  further 
ordered  that  the  Master,  in  taxing  all  parties  their  costs  of  this  suit  aa 
directed  by  the  said  decree  of  the  Master  of  the  Rolls,  do  include  therein 
and  do  tax  all  parties  their  costs  of  the  rehearing  of  the  said  suit  before 
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the  Loid  Cbaneellor,  and  of  this  appeal,  the  costs  of  the  defendants,  the 
trustees,  to  be  taxed  as  between  solicitor  and  client ;  and  it  is  further 
ordered  that  the  Master  do  apportion  the  amount  of  all  the  said  costs 
between  the  said  Wrightington  and  Eccleston  estates  according  to  their 
Tespective  values,  and  that  the  amount  apportioned  to  each  of  the  said 
estates  be  raised  by  mortgage  or  sale  of  a  sufficient  part  of  the  same 
estates  respectively,  and  that  any  of  the  said  parties  be  at  liberty  to  ^ply 
to  the  Court  of  Chancery  to  carry  the  aforesaid  declarations  and  direc* 
tions  into  effect,  as  there  shall  be  occasion.  — 70  Lords'  Joum.  611. 
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MONTEITH  AND  Others  v.  M'GAVIN. 

1838. 

Adam  Monteith  and  Others Appellants. 

Robert  M'Gayin JReapondent. 

Municipal  Elections.    Practice. 

The  list  of  persons  qualified  to  elect  or  be  elected  to  municipal  offices  in 
the  burghs  of  Scotland,  must  be  made  up  on  the  ICth  of  September 
in  each  year  by  the  town-clerk  of  each  burgh,  in  confonnity  with  the 
sheriffs'  lists  of  parliamentary  voters  for  such  burghs. 

The  town-clerk  has  no  authority  to  alter  ihe  burgh  lists  then  made  up, 
even  upon  intimation  that  the  sheriffs'  lists  have  been  subsequently 
altered  by  the  Court  of  Review,  but  such  burgh  lists  must  remain 
until  the  16th  of  September  in  the  following  year,  and  then  be  altered 
in  conformity  with  the  then  existing  parliamentary  lists  for  the  burgh. 

Where,  therefore,  a  person's  name  stood  on  the  sheriffs'  list  on  the  16th 
of  September,  and  was  transferred  by  the  town-clerk  to  the  burgh  list 
on  that  day,  such  person  was  entitled  to  elect  and  be  elected  to  a 
municipal  office  in  virtue  of  so  appearing  on  the  burgh  lists,  though 
before  the  period  of  the  municipal  elections  his  name  had  been,  by  the 
decision  of  the  Court  of  Review,  removed  from  the  parliamentary  lists 
made  up  by  the  sheriff. ' 
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Qu.  Whether  in  such  a  case  his  right  to  elect  or  be  elected  can  properly 
be  discussed  in  the  Courts  of  Scotland  by  a  bill  of  suspension  and 
interdict.^ 

July  6,  0,  12,  20. 

The  questions  intended  to  be  raised  for  decision  in  this 
cause  were,  first,  whether  an  application  to  the  Court  of 
Session,  by  a  bill  of  suspension  and  interdict,  to  try  and 

determine  the  validity  of  the  election  of  a  member 
*460    of  the  town-council  of  a  royal  burgh,  *was  or  was 

not  a  competent  mode  of  procedure?  and  secondly, 
whether  (assuming  that  it  was)  the  election  of  the  respon- 
dent to  the  office  of  one  of  the  town-councillors  of  the  royal 
burgh  of  Glasgow,  was  or  was  not  a  legal  and  valid  elec- 
tion ?  (a) 

(a)  The  statutes  that  came  under  consideration  in  this  case  were  the 
following  :  3  &  4  Will.  4,  c.  76,  §  1,  ''  That  from  and  after  the  period 
when  this  Act  shall  come  into  operation,  the  right  of  electing  the  town- 
council  in  all  such  burghs  respectively  (except  in  those  contained  in 
schedule  F.  to  this  Act  annexed)  shall  be  in  and  belong  to  all  such  per- 
sons, and  to  such  only  (except  as  hereinafter  excepted)  as  are  or  shall  be 
qualified,  as  owners  or  occupiers  of  premises  within  the  royalty,  whether 
original  or  extended,  of  any  such  burgh,  to  vote  in  the  election  of  a 
member  of  Parliament  for  such  burgh,  by  virtue  of  an  Act  passed  in  the 
second  and  third  year  of  the  reign  of  his  Majesty  King  William  IV.,  inti- 
tuled an  Act  to  amend  the  representation  of  the  people  in  Scotland,  and 
as  are  duly  registered  as  such  voters  in  the  registers,  by  the  said  recited 
Act  appointed  to  be  kept,  and  also  in  all  such  persons  who  are  possessed 
of  the  qualifications  described  in  the  said  recited  Act,  in  respect  of  the 
property  or  occupancy  of  any  house  or  other  subject  therein  described,  of 
the  value  thereby  required,  within  the  royalty  of  any  royal  burgh  not  now 
entitled  to  send  members  to  Parliament.  Provided  always,  that  all  such 
electors  who  may  be  qualified  as  hereinbefore  provided,  shall  have  resided 
for  six  calendar  months  next  previous  to  the  last  day  of  June  in  this  and 
all  future  years,  within  the  royalty  of  such  burgh,  or  within  seven  statute 
miles  of  some  part  thereof  ;  provided  also,  that  no  person  shall  be  enti- 
tled to  vote  who  has  been  in  the  receipt  of  parochial  relief,  or  who  has 
been  a  pensioner  of  any  corporation  within  twelve  months  of  any  such 
annual  election,  or  for  any  burgh  of  which  he  may  have  been  town-clerk 
at  the  time  of  such  election,  or  of  making  up  the  list  or  roll  of  electors 
with  a  view  to  such  elections." 

By  the  2  &  3  Will.  4,  c.  65,  a  new  qualification  is  introduced  for 


»  See  Fleming  v.  Dunlop,  7  CI.  &  Fm.  43. 
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•  The  royal  burghs  are  regulated  in  their  xnunicipal    *  461 
system  by  the  3  &  4  Will.  4,  c.  76.     The  burghs  not 
royal  are  regulated  by  8  &  4  Will.  4,  c.  77. 

electors  of  members  of  Parliament  both  in  counties  and  in  burghs,  and  a 
mode  of  ascertaining  that  qualification  is  established  by  means  of  an 
annual  registration,  to  be  conducted  in  the  manner  therein  pointed  out 
by  the  sheriffs  of  the  respectiye  counties.     For  this  purpose  each  sheriff 
is  to  hold  an  annual  court  of  registration  both  for  county  and  city  voters, 
in  ¥?hich  he  is  to  decide  all  claims  or  objections  on  or 
before  the  fifteenth  day  of  September  in  each  year  ;  and 
by  the  twenty-third  section  it  is  enacted,    **  That  the       Section  23. 
sheriffs'  judgments,  granting  or  refusing  registration,  shall,  so  long  as 
they  remain  unaltered,  be  conclusive  of  the  rights  of  parties  claiming  or 
objecting  as  above,  but  that  it  shall  be  competent  to  any  party  consider- 
ing himself  aggrieved  by  any  such  judgment  to  appeal  and  apply  for  an 
alteration  thereof,''  in  manner  therein  mentioned. 

By  section  twenty-fifth  it  is  provided  that  appeals  from  the  sheriffs'  judg- 
ments on  any  annual  registration  shall  be  to  the  sheriffs  liable  in  attend- 
ance at  the  Circuit  Courts  of  Justiciary  to  which  the  different  districts 
may  belong  ;  and  it  is  enacted,  **  That  the  judgments  of 
the  said  Courts  of  review  shall  in  all  cases  be  final  and 
conclusive,  and  liable  to  no  process  of  review,  and  shall,  whenever  they 
reverse  or  vary  the  judgments  of  the  sheriff  appealed  from,  be  warrants 
to  him  to  alter  or  correct  his  registers  in  conformity  thereto  ;  and  he 
shall,  on  such  judgments  being  made  known  to  him  by  the  parties,  alter 
and  correct  such  registers  accordingly." 

By  the  same  section  it  is  provided  that  the  cases  thus  brought  under 
appeal  shall  be  finally  decided  on  or  before  the  twentieth  of  October  in 
each  year. 

By  the  fourth  section  of  the  3  &  4  Will.  4,  c.  76,  it  is  enacted,  <<  That 
the  respective  town-clerks  of  each  royal  burgh  shall,  on  or  before  the 
twentieth  day  of  October  in  the  present,  and  on  or  before  the  sixteenth 
day  of  September  in  all  future  years,  make  up  and  complete  a  list  or  roll 
of  persons  entitled  to  vote  in  the  election  of  the  common-council  of  such 
burgh,  in  manner  following,  viz. :  the  town-clerk  of  each  burgh,  which,  in 
virtue  of  the  said  recited  Act,  sends,  either  severally,  or  in  combination 
with  any  other  burgh  or  burghs,  a  member  or  members  to  Parliament, 
shall  make  up  and  complete  such  list  by  transferring  from  the  parlia- 
mentary register  for  such  burgh  to  such  list  or  roll,  the  names  of  all  the 
voters  contained  in  such  register  entitled  to  vote  in  the  election  of  a  mem- 
ber of  Parliament,  as  are  so  registered  in  respect  of  properties  situated 
within  the  royalty,  whether  original  or  extended,  of  such  burgh,  without 
requiring  any  claim,  or  admitting  any  objections  against  the  persons  so 
registered." 

By  sections  7,  8,  and  15,  it  is  provided  that  certain  burghs,  of  which 
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♦  462  In  all  the  classes  of  burghs,  the  principle  of  the  *new 
municipal  franchise  is  substantially  the  same.  No  pecul- 
iar franchise  for  municipal  purposes  has  been  contrived,  but 
the  rule  is,  that  the  municipal  franchise  shall  be  in  the  same 
class  of  persons  on  whom  the  parliamentary  urban  franchise 
had  before  been  conferred  by  the  Reform  Act,  2  &  3  Will.  4, 
c.  65. 

When  the  first  parliamentary  register  for  Glasgow  was 
framed,  the  respondent  was  registered  in  virtue  of  a  joint- 
tenancy  and  occupancy  of  a  warehouse  in  Brunswick  Street, 
possessed  by  the  firm  of  Robert  M'Gavin  and  Company,  of 
which  he  was  one  of  the  principal  partners,  and  likewise  in  vir- 
tue of  his  sole  tenancy  and  occupancy  of  his  dwelling-house 
in  Monteith  Row.  He  voted  without  objection  upon  that 
qualification,  at  the  first  election  of  members  of  Parliament. 

The  firm  of  Robert  M'Gavin  and  Son  (of  which  the  re- 
spondent is  the  principal  partner)  entered  at  Whit-Sunday, 
1833,  into  possession  as  tenants  of  a  warehouse  or  counting- 
house  in  George  Square,  which  they  continued  to  occupy 
until  the  28th  of  May,  1837.  Those  premises  were  of  such 
a  yearly  value  as  to  afford  the  respondent  an  ample  qual- 
ification as   a   joint-tenant   and  occupant.     At  the  proper 

Glasgow  is  one,  shall  make  their  elections  by  wards,  and  that  on  the  first 
Tuesday  of  November  in  each  year,  *'  the  electors  qualified  and  entered 
on  the  list  or  roll  made  up  as  aforesaid,  shall  choose  from  among  such  of 
their  own  number  as  either  reside  within  the  boundaries  assigned  to  such 
burgh  by  the  said  recited  Act,  or  as  may  carry  on  business,  or  reside 
within  the  royalty  thereof,  such  ^  number  of  councillors  as,  by  the  set  or 
usage  of  each  burgh  respectively,  at  present  constitutes  the  common 
council  of  such  burgh." 

The  case  of  parliamentary  biu-ghs,  not  royal,  is  thus  provided  for : 
§  2,  3  &  4  Will.  4,  c.  77,  enacts,  *'  that  the  right  of  electing  the  council- 
lors in  each  of  the  said  burghs  and  towns  shall  be  in  all  the  persons  who 
are  qualified  to  vote  for  a  member  of  Parliament  for  such  burgh  or  town 
whose  names  shall  be  on  the  register  directed  to  be  kept  by  the  said 
recited  Act  (2  &  3  Will.  4,  c.  65),  and  which  shall  have  been  completed 
in  terms  thereof  up  to  the  period  thereby  directed  next  previous  to  the 
time  hereinafter  appointed  for  the  election  of  such  councillors  ;  and  such 
register,  so  completed  from  time  to  time,  shall  be,  and, be  deemed  to  be, 
the  register  of  electors  of  the  councillors  for  such  burghs  or  towns  re- 
spectively." 
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time,  the  respondent  lodged  a  claim  to  be  registered  as  an 
elector,  in  virtue  of  his  joint-tenancy  and  occupancy  of  the 
former  premises,  and  also  of  the  new  premises  in  succession ; 
and  he  was  duly  registered  accordingly. 

At  the  first  election  under  the  Municipal  Reform  Act,  the 
respondent  was  chosen  to  be  a  councillor  for  the  first  ward 
of  the  royal  burgh  of  Glasgow,  conformably  to  the 
provisions  of  the  statute.  He  was  *one  of  the  two  *463 
councillors  who  went  out  of  office  at  the  end  of  the 
first  year,  but  was  re-elected  for  the  same  ward,  and  was 
continued  in  office,  without  objection,  until  there  was  pre- 
sented to  the  Court  of  Session  the  application  for  a  suspen- 
sion and  interdict,  now  under  discussion. 

Throughout  the  same  period,  the  respondent  voted  without 
challenge  at  different  parliamentary  and  municipal  elections, 
occurring  up  to  the  end  of  May,  1837. 

The  co-partnery  of  Robert  M'Gavin  &  Son  haying,  at 
Whit-Sunday,  1837,  removed  from  their  warehouse  in  George 
Square,  to  another  in  Cochrane  Street,  the  respondent  lodged 
a  claim  to  be  registered  anew.  His  claim  was  made  in  virtue 
of  his  tenancy  and  occupancy  of  his  warehouse  in  Cochrane 
Street,  and  of  that  in  George  Square  in  succession. 

The  respondent  himself  prepared  and  lodged  his  claim 
without  having  employed  an  agent.  The  claim  was  objected 
to,  argued  before  the  sheriff,  and  admitted  by  him,  and  the 
respondent's  name  was  inserted  in  the  registry  of  parliamen- 
tary voters  before  the  15th  September,  1837. 

Conformably  to  the  express  provisions  of  the  Royal  Burgh 
Act  (3  &  4  Will,  4,  c.  76),  the  town-clerks,  on  the  16th  Sep- 
tember, made  up  and  completed  the  list  or  roll  of  persons 
entitled  to  vote  in  the  election  of  the  common-council  of  the 
burgh,  by  transferring  from  the  parliamentary  register  to  that 
list  or  roU,  the  names  of  all  the  voters  contained  in  such 
register  entitled  to  vote  for  a  member  of  Parliament.  The 
name  of  the  respondent  was  one  of  those  which  was  then  so 
transferred,  and  in  consequence  he  was  registered  as  a  qualified 
elector,  in  terms  of  the  statute.  The  decision  of  the 
sheriff  was,  however,  objected  to,  and,  as  *  the  state-    *  464 
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ments  in  the  case  showed,  his  claim  to  vote  was  rejected  on  the 
4th  of  October  by  the  Court  of  Appeal. 

On  the  5th  of  October,  1887,  a  motion  was  made  and  car- 
ried in  the  town-council  of  Glasgow,  in  the  absence  of  the 
respondent,  for  production  of  the  roll  or  list  of  municipal 
electors,  made  up  and  completed  by  the  town-clerks  on  or 
before  the  16th  of  September  preceding.  The  object  of  that 
motion  was  to  ascertain  whether  the  respondent's  name  was 
included  in  that  list.  On  production  of  the  list,  it  was 
ascertained  that  the  respondent's  name  had  been  regularly 
inserted  in  it,  by  means  of  the  statutory  transference  from 
the  parliamentary  register,  which  had  been  made  up  by  the 
sheriff  on  or  before  the  16th  of  September. 

Agreeably  to  the  statutory  rotation,  it  was  the  respondent's 
turn  to  go  out  of  the  town-council  previously  to  the  last  elec- 
tion ;  but  he  again  became  a  candidate  at  the  annual^elec- 
tion  which  was  to  take  place  on  the  7th  of  November.  The 
opposite  party  served  upon  the  town-clerks  a  requisition  and 
protest,  calling  on  them  to  make  certain  alterations  in  the 
list  or  roll  of  municipal  electors  made  up  and  completed  by 
them  in  terms  of  the  statute,  in  order  to  bring  it  into  con- 
formity, as  was  alleged,  with  the  parliamentary  register  as 
finally  settled  by  the  judgments  of  the  Court  of  Review. 
The  town-clerks,  in  their  answer  to  the  requisition  and  pro- 
test, stated  in  detail  the  mode  according  to  which  they  had, 
from  the  commencement  of  the  operation  of  the  Municipal 
Reform  Act,  proceeded  to  make  up  and  complete  their  roll 
of  electors,  and  declared  that,  conformably  to  the  statutory 
injunctions,  their  rule  and  practice  uniformly  had  been  to  trans- 
fer, on  or  before  the  16th  of  September  in  each  year, 

*  465    the  names  of  all  the  voters  from  the  *  parliamentary 

to  the  municipal  register,  and  that  they  never  had,  by 
reason  of  the  decisions  of  the  Courts  of  appeal,  altered  the 
register  thus  made  up. 

The  town-clerks  having  thus  declined  to  make  the  alter- 
ations demanded,  the  complainers,  on  the  day  of  election, 
presented  to  the  Lord  Cuninohame,  ordinary  upon  the  bills, 
a  bill  of.  suspension  and  interdict.  The  Lord  Ordinary  pro- 
nounced an  interlocutor  appointing  it  ^'  to  be  intimated,  and 
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answers  thereto  to  be  lodged  betwixt  and  Wednesday,  the 
15th  current ;  and  in  respect  of  the  novelty  of  the  question, 
and  of  its  importance  as  possibly  affecting  the  validity  of  the 
elections  and  other  acts  of  the  new  council,  when  completed, 
ordains  the  bill  and  answers  and  orders  to  be  printed,  in 
order  that  the  case  may  be  reported  to  the  Inner  House  as 
soon  as  possible,  reserving  consideration  of  the  interdict  till 
the  bill  and  answers  are  advised." 

To  this  interlocutor  the  Liord  Ordinary  was  pleased  to 
append  the  following  note : 

"  The  Lord  Ordinary  does  not  think  he  is  entitled  to  give 
an  interdict  de  piano  against  the  reception  of  any  councillor, 
as  that  might  perhaps  suspend  the  election  of  any  new  mag- 
istrates necessary  to  be  supplied,  and  all  the  other  acts  of  the 
new  council,  while  such  a  proceeding  might  be  attended  with 
consequences,  in  a  popular  community  like  Glasgow,  which 
cannot  at  present  be  anticipated/' 

The  election  proceeded,  and  on  the  7th  of  November  the 
respondent  was  elected  by  a  majority  of  464  electors  to  331. 

The  poll-books  were  sealed  up  by  the  persons  who  had 
presided  at  the  elections  of  the  several  wards,  and  taken  the 
polls  thereat,  and  were  transmitted  to  the  town-council,  who 
on  the  lawful  day,  the  8th  of  November,  declared 
*'  that  Robert  M'Gavin  and  ^ames  *  Turner,  having  ♦  466 
had  a  majority  of  votes,  were  therefore  duly  elected 
councillors  for  the  first  ward  of  the  said  burgh."  The  re- 
spondent received,  on  the  same  day,  a  written  intimation 
from  the  town-clerks,  that  he  had  been  duly  elected  a  coun- 
cillor, and  a  requisition  that  he  should,  in  terms  of  the  statute, 
appear  and  declare  his  acceptance  of  the  office.  These  pro- 
ceedings took  place  before  the  suspension  was  intimated. 

On  the  9th  of  November,  "  in  presence  of  Henry  Paul, 
E^q.,  chief  or  senior  magistrate  of  Glasgow,  and  of  the  town- 
clerks  of  the  said  city,  appeared  the  following  persons,  who 
were  elected  councillors  on  Tuesday,  the  7th  of  November 
instant ;  "  viz.,  the  respondent  and  several  others.  Mr.  David 
Stow,  merchant  in  Glasgow,  also  appeared  along  with  a  pro- 
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curator,  and  protested  that  he  had  been  duly  elected  a  coun- 
cillor for  the  first  ward,  therefore  he  ought  to  be  inducted 
into  the  office,  and  that  the  council  ought  not  to  proceed  to 
induct  the  respondent.  "  The  foregoing  protest  having  been 
read  over,  Mr.  Stow  exhibited  evidence  of  his  being  a  burgess 
of  this  burgh,  and  offered  to  take  the  oaths  required  by  law, 
upon  induction  into  the  office  of  councillor,  but  he  was 
informed  that  Mr.  M'Gavin,  having  yesterday  been  duly 
declared  councillor  for  the  first  ward,  the  oaths  could  not 
now  be  tendered  to  him." 

Mr.  M'Gavin,  as  a  separatist,  made  his  solemn  declaration 
under  3  &  4  Wm.  4,  c.  82,  and  then  took  his  seat  as  a  coun- 
cillor. 

In  the  bill  of  suspension  and  interdict  the  appellants  are 
described  as  duly  qualified  voters  in  the  parliamentary  and 
municipal  elections  for  the  city  of  Glasgow.  The  prayer  is, 
that  the  respondent  should  be  interdicted  from  en- 
*  467  croaching  upon  the  rights  of  *  the  complainers,  from 
intruding  himself  into  the  town-council,  or  acting  as 
a  councillor,  and  that  the  magistrates  and  town-council,  and 
their  officers  and  servants,  should  be  interdicted  from  receiv- 
ing him  as  a  member  of  council. 

On  the  29th  of  November,  1837,  the  Lords  of  the  first 
division  of  the  Court  of  Session,  having  heard  the  case 
argued,  pronounced  an  interlocutor,  sustaining  the  compe- 
tency of  this  bill  of  suspensiqn  and  interdict ;  but,  on  the 
merits,  refusing  the  bill  itself. 

The  appellants  presented  an  appeal  against  that  part  of 
the  interlocutor  which  refused  the  bill  of  suspension  and 
interdict  on  the  merits,  and  the  respondent  in  that  appeal 
presented  a  cross  appeal  against  that  part  which  sustained 
the  competency  of  the  mode  of  proceeding  by  suspension  and 
interdict. 

Sir  W.  Follett  and  Dr.  Lushinffton  (^Mr,  Monteith  was  with 
them),  for  the  appellants.  —  The  respondent  was  not  qualified 
to  be  an  elector  of  Glasgow,  and  therefore  not  qualified  to  be 
a  town-councillor.  The  sheriff  had,  in  the  first  instance, 
decided  that  he  had  a  right  to  a  vote  as  a  parliamentary 
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elector.  There  was  then  an  appeal  to  the  Court  of  review, 
which  decided  against  his  right,  and  directed  his  name  to  be 
expunged  from  the  register.  That  decision  took  place  before 
the  20th  of  October.  His  name  ought  then  to  have  been 
expunged  from  the  list  of  municipal  voters.  The  borough 
election  was  on  the  7th  of  November,  at  which  time  the 
respondent's  name  was  no  longer  on  the  parliamentary  regis- 
ter. Notice  of  an  objection  on  that  ground  was  given  to  the 
parties  interested  in  the  municipal  election,  but  they  declared 
that  if  Mr.  M' Gavin  was  elected  they  would  admit  him, 
and  it  was  upon  that  declaration  that  the  bill  of  *  sus-  *  468 
pension  and  interdict  was  filed,  (a)  The  intention  of 
the  legislature  to  prevent  persons  who  were  not  parliamentary 
voters  from  being  borough  voters  was  admitted  in  the  Court 
below,  but  it  was  insisted  that  that  intention  had  not  been 
carried  into  effect  by  the  words  of  the  statute.  As  to  that 
which  is  the  chief  question  here.  Was  Mr.  M'Gavin,  under 
the  provisions  of  the  Scotch  Reform  Act,  competent  to  fill 
the  office  of  town-councillor  ?  The  elections  for  Glasgow, 
which  is  a  royal  and  parliamentary  burgh,  are  described  in 
the  first  section  of  the  Municipal  Reform  Act.  By  that  Act 
no  person  is  entitled  to  vote  for  the  town-councillors  who  is 
not  entitled  to  vote  for  the  parliamentary  members.  Then, 
supposing  the  respondent  not  to  be  regularly  registered  for 
voting  at  parliamentary  elections,  he  was  not  qualified  to  vote 
for  corporation  officers,  or  to  be  elected  one.  Here  his  name 
had  been  taken  from  the  list  of  parliamentary  electors.  But 
then  it  is  said  that  that  occurred  after  the  proper  officer,  had 
duly  made  up  the  list  of  municipal  electors  from  the  lists  of 
parliamentary  electors,  and  that  that  having  been  once  done 
the  clerk  has  no  power  afterwards  to  alter  it.  There  are  two 
points  on  which  the  decision  of  that  question  will  turn. 
First,  whether  .the  town-clerk  ought  not,  when  the  names 
on  the  parliamentary  list  were  altered  by  the  Court  of  review, 
to  alter  his  own  lists  in  accordance  with  them ;  and,  secondly, 

(a)  The  question  of  the  competency  of  this  mode  of  proceeding  was 
fully  argued,  but  as  the  Lord  Chancellor  expressly  declined  giving  any 
opinion  upon  it,  a  report  of  that  part  of  the  argument  has  been  deemed 
unnecessary. 
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if  he  had  not  authority  to  do  so,  still,  whether  the  person 
disqualified  from  voting,  and  therefore  from  being  in  the  list 

of  voters,  could,  in  spite  of  such  actual  disqualifica- 
*469    tion,  elect  or  be  *  elected  a  councillor.    It  must  be 

admitted  that  there  is  no  direct  provision  requiring 
the  town-clerk  to  alter  the  burgess  lists  conformably  to  the 
decision  made  by  the  Court  of  review  upon  appeals  as  to 
names  in  the  parliamentary  lists.  But  still  it  is  the  plain 
intention  of  the  statute  that  the  decision  of  the  sheriff  is  only 
to  be  carried  into  effect  if  in  conformity  with  that  of  the 
Court  of  review ;  and  this  intention  has  been  so  distinctly 
carried  out,  that  the  same  regulations  are  made  to  apply  to 
those  boroughs  which  have  and  those  which  have  not  parlia- 
mentary representation.  In  point  of  practice,  there  can  be 
no  doubt  that  the  municipal  lists  were  not  actually  made  up 
while  the  parliamentary  lists  were  still  under  discussion  in 
the  Court  of  review.  The  opportunity  of  altering  the  muni- 
cipal lists  existed,  therefore,  in  the  fullest  manner.  But 
even  supposing  that  they  were  made  up  on  the  16th  of 
September,  and  that  there  are  no  provisions  in  the  statute 
requiring  the  town-clerk  to  alter  the  lists,  still  it  is  clear  that 
the  persons  not  qualified  are  not  entitled  to  vote,  for  other- 
wise improper  persons  might  vote,  and  those  whose  franchise 
was  affected  thereby  would  be  without  any  remedy.  In  this 
country  it  is  clear  that  the  Court  of  Queen's  Bench  would 
interfere  to  prevent  an  unqualified  person  from  being  on  the 
list.  As  this  question  depends  on  the  Reform  Act  for  Scot- 
land and  the  Scotch  Municipal  Act,  both  must  be  construed 
as  statutes  in  pari,  materia.  The  meaning  of  the  directions  in 
the  Municipal  Act  is  that  the  town-clerk  should,  in  the  par- 
liamentary boroughs,  make  out  the  lists  and  complete  tliem 
so  far  as  he  has  materials.  As  there  is  to  be  a  revision  in  the 
boroughs  not  parliamentary,  why  should  there  not  be  one  in 

the  parliamentary  boroughs  ?  The  words  used  in  the 
*  470    statute  are  the  same  with  respect  to  both  classes  *  of 

boroughs,  and  it  is  clear  that  incapacity  to  vote  with 
respect  to  one  class  was  intended  to  be  an  exclusion  with 
respect  to  the  other.  The  respondent,  therefore,  was  not 
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entitled  to  vote  in  the  municipal  elections,  and  consequently 
was  not  capable  of  being  elected  a  town-councillor. 

Mr.  Sill  and  Mr.  AuBtiny  for  the  respondent. — The  title  of 
the  respondent  has  been  pronounced  by  the  highest  Court 
in  Scotland  to  be  sufficient,  and  it  is  questioned  by  a  person 
who  has  no  claim  whatever  to  succeed  him  in  his  office ; 
under  such  circumstances  this  appeal  is  not  entitled  to  favour- 
able consideration.  But  for  the  appeal  from  the  decision  of 
the  sheriff,  the  respondent  had  an  unquestionable  title  to  be 
on  the  parliamentary  list.  The  determination  on  that  appeal 
came  too  late  to  affect  his  vote.  The  town-clerk  is  not 
directed  to  expunge  the  name  of  a  person  against  whom  the 
Court  of  appeal  has  decided,  but  it  is  contended  on  the  other 
side  that  he  is  impliedly  bound  to  do  so,  because  the  name  of 
a  voter  found  to  be  disqualified  would  be  struck  out  of  the 
parliamentary  lists.  If  the  town-clerk  did  any  thing  of  the 
sort  without  having  express  authority  to  do  it,  he  would  sub- 
ject himself  to  a  penalty.  The  practice  of  the  Court  of 
Queen's  Bench  is  no  authority  for  the  argument  here.  That 
Court  decides  matters  of  this  sort  when  they  arise  upon  a 
quo  warranto^  and  the  question  always  turns  upon  the  fact  of 
the  defendant's  qualification.  No  comparison  can  be  insti- 
tuted between  a  proceeding  of  this  sort  in  the  Scotch  Courts 
and  the  proceeding  by  quo  warranto  in  this  country.  The 
House  cannot  decide  on  any  isolated  passage  of  either  of  the 
statutes,  but  all  the  clauses  relating  to  this  subject  must 
be  read  together.  If  *  that  is  done,  it  will  plainly  *  471 
appear  that  the  course  to  be  pursued  is  this,  that  the 
town-clerk  is  to  take  the  parliamentary  list  of  one  year  and 
make  up  the  borough  list  from  it,  and  then  his  duty  ceases 
for  that  year,  and  he  has  no  power  whatever  to  alter  the 
borough  list  so  made  up  until  the  following  year,  when  he 
must  again  take  the  parliamentary  lists,  and  again  make  up 
the  borough  lists  from  them.  Between  the  two  periods  he 
has  no  right  whatever  to  touch  the  borough  lists.  In  no  case 
is  he  made  the  judge  of  the  sufficiency  of  a  claim ;  he  must 
take  the  parliamentary  list  as  settled  by  the  sheriff  for  his 
guide,  and  must  implicitly  follow  it.     To  adopt  a  different 
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construction  of  the  Act  would  be  to  give  him  a  sort  of  appel- 
late jurisdiction  after  the  exercise  of  the  authority  of  the 
sheriff.  This  never  was  intended.  He  is  a  mere  ministerial 
officer.  In  the  present  case,  it  is  clear  that  the  respondent 
was  fully  qualified  when  the  borough  list  was  made  up,  and 
nothing  which  afterwards  occurred  with  respect  to  the  parlia- 
mentary list  could  alt«r  his  qualification  to  vote  for  the 
borough.  Being  qualified  to  elect,  he  was  qualified  to  be 
elected,  and  the  decision  of  the  Court  below  on  that  point 
must  therefore  be  affirmed. 

Dr.  Lushington^  in  reply. — The  object  of  the  legislature 
was,  that  the  two  lists  should  agree  together,  and  it  was  the 
duty  of  the  clerk,  on  having  an  intimation  of  the  alteration 
of  the  parliamentary  list,  to  alter  the  borough  list  in  con- 
formity with  the  decision  of  the  Court  of  appeal.  And  at  all 
events,  after  the  name  of  the  respondent  had  by  the  Court  of 
review  been  struck  out  of  the  parliamentary  list,  he  in  sub- 
stance had  lost  his  qualification,  and  could  not  lawfully  elect 
or  be  elected. 

Friday,  July  20,  1838. 

♦  472  *  The  Lord  Chancellor. —  My  Lords,  I  am  anxious 
to  draw  your  Lordships'  attention  to  this  case,  or  at 
least  to  one  of  the  appeals  in  this  case,  because  as  it  involves  the 
question  in  certain  cases  of  the  right  of  election  in  the  burghs 
in  Scotland,  and  as  those  elections  must  take  place  before 
the  next  session  of  parliament,  it  might  be  very  inconvenient 
that  the  question  which  has  been  discussed  at  your  Lordships' 
bar  should  remain  undecided  till  the  following  session. 

My  Lords,  the  case  arises  upon  the  election  in  Glasgow  of 
Mr.  M' Gavin,  who  was  upon  the  parliamentary  list  of  electors 
on  the  16th  of  September.  But  between  the  16th  of  Sep- 
tember and  the  time  of  the  election  of  th^  burgh  officers,  his 
name  had  been  erased  from  the  parliamentary  list  by  virtue 
of  a  decision  on  an  appeal  which  is  provided  for  by  the 
Reform  Act  for  Scotland.  When  the  election  of  burgh  offi- 
cers took  place,  the  objections  were  made  that  he  was  no 
longer  qualified  to  be  elected,  inasmuch  as  his  name  had  at 
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the  time  been  struck  off  the  parliamentary  list  of  electors. 
The  election,  however,  proceeded,  and  he  had  a  majority  of 
votes.  After  the  act  of  election,  but  before  he  was  completed 
in  his  office  by  taking  the  oaths,  a  bill  of  suspension  and  inter- 
dict was  presented  to  the  Court  of  Session  for  the  purpose  of 
preventing  the  completion  of  his  election,  and  for  the  purpose 
of  preventing  him  from  acting  as  such  town-councillor.  The 
Lord  Ordinary  very  properly  refused  to  interfere  by  inter- 
dict, seeing  the  consequences  to  which  that  might  lead.  In 
consequence  of  that  interdict  being  refused,  Mr.  M'Gavin 
was  completed  in  his  office. 

My  Lords,  when  the  case  came  before  the  Court  of 
Session,  two  questions  were  raised :  the  first  as  to  *  com-  *  473 
petency ;  namely,  whether  the  Court  of  Session  was 
competent  to  entertain  a  suit  of  suspension  and  interdict 
under  the  circumstances  of  the  case.  And  if  the  Court  should 
be  of  opinion  that  it  was  competent,  then,  whether,  accord- 
ing to  the  facts,  the  Court  was  bound  to  presume,  for  the 
purpose  of  decision,  in  that  stage  of  the  suit,  that  the  case 
was  such  as  to  entitle  the  pursuer  to  the  decree  which  he 
prayed.  The  Court  of  Session  was  of  opinion  that  it  was 
competent  to  entertain  the  suit,  but  upon  the  merits  the 
Judges  were  of  opinion  that  they  ought  to  decide  against 
the  pursuer. 

My  Lords,  against  that  latter  decision  the  first  of  these 
appeals  was  presented,  namely,  upon  the  merits.  The  respon- 
dent in  the  case  then  presented  his  appeal,  namely,  an  appeal 
against  the  decision  of  the  Court  of  Session,  deciding  that  it 
was  competent  to  entertain  the  suit.  That  second  appeal 
was  presented  provisionally  only,  inasmuch  as  it  would 
become  necessary  for  Mr.  M'Gavin  to  resort  to  that  appeal, 
and  to  raise  that  question,  in  the  event  of  your  Lordships 
being  of  opinion  that  the  Court  of  Session  was  wrong  upon 
the  merits;  and  then,  of  course,  it  would  be  necessary  for 
him  to  show,  if  he  could,  that  the  Court  of  Session  was  not 
competent  to  entertain  that  suit. 

My  Lords,  the  question  upon  the  first  of  these  appeals  is 
the  one  that  presses  for  decision,  inasmuch  as  it  touches  the 
rule  by  which  the  elections  are  to  be  conducted  during  the 
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ensuing  autumn ;  and  that  question  turns  entirely  upon  the 
construction  of  two,  or  perhaps  three,  Acts,  namely,  the  two 
Acts  regulating  the  election  of  municipal  officers,  and  also  the 
Reform  Act  of  Scotland.  The  real  question  is  this,  whether 
the  list  of  burgh  electors,  which  by  the  Municipal  Act 

*  474   is  directed  to  be  made  out  on  the  16th  of  ♦  September 

in  every  year,  is  or  is  not  a  final  and  conclusive  list,  by 
which  the  burgh  elections  are  to  be  regulated  in  the  follow- 
ing month  of  November,  or  whether  the  burgh  list  so  made 
out  in  the  month  of  September  is  or  is  not  to  be  altered,  by 
having  transferred  to  it  any  correction  that  may  be  made  in 
the  parliamentary  list  of  electors  between  the  15th  of  Sep- 
tember and  the  25th  of  October. 

Now,  I  have  only  to  call  your  Lordships'  attention  to  some, 
and  not  many,  of  the  sections  of  those  two  Acts.  The  Mu- 
nicipal Reform  Act,  8  &  4  Will.  4,  c.  76,  enacts,  that  the 
electors  shall  be  such  only  as  are  qualified  '^  to  vote  in  the 
election  of  a  member  of  Parliament  for  such  burgh  by  virtue 
of  an  Act  passed  in  the  second  and  third  year  of  the  reign  of 
his  Majesty  King  William  the  Fourth,  intituled,  '  An  Act  to 
amend  the  Representation  of  the  People  in  Scotland,'  and  as 
are  duly  registered  as  such  voters  in  the  registers  by  the  said 
recited  Act  appointed  to  be  kept." 

That  section  has  been  much  relied  upon.  It  has  been  con- 
tended, that  the  provisions  of  that  section  cannot  be  carried 
into  effect  if  any  person  is  permitted  to  vote  in  the  election 
of  municipal  officers,  who  is  not  qualified  to  vote  in  an  elec- 
tion for  a  member  of  Parliament.  But  it  is  to  be  observed, 
that  this  is  only  one  of  the  qualifications  required,  because 
the  section  goes  on  to  provide  that  such  person  must  be  duly 
registered  in  the  register  appointed  by  that  Act  to  be  kept ; 
and  the  real  question  is,  not  whether  he  is  de  facto  qualified 
to  vote  in  the  election  of  members  of  Parliament,  but 
whether  this  section  has  not  provided  a  test  by  which  alone 
the  inquiry  can  be  decided  whether  or  not  he  is  duly  quali- 
fied. 

Then,  my  Lords,  the  fourth  section  directs  that  "the 
town-clerk  shall,  on  or  before  the  16th  of  September, 

*  475    *  make  up  and  complete  a  list  or  roll  of  persons  enti- 
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tied  to  vote  in  the  election  of  the  common-council  of  such 
burghf  in  manner  following;  viz.,  the  town-clerk  of  each 
burgh  which,  in  virtue  of  the  said  recited  Act,  sends,  either 
severally  or  in  combination  with  any  other  burgh  or  burghs, 
a  member  or  members  to  Parliament,  shall  make  up  and 
complete  such  list,  by  transferring  from  the  parliamentary 
register  for  such  burgh  to  such  list  or  roll  the  names  of  all 
the  voters  contained  in  such  register  entitled  to  vote  in  the 
election  of  a  member  of  Parliament,  as  are  so  registered  in 
respect  of  properties  situated  within  the  royalty,  whether 
original  or  extended,  of  such  burgh,  without  requiring  any 
claim,  or  admitting  any  objection  against  the  persons  so 
registered." 

That  section  contains  very  specific  directions ;  it  fixes  a 
particular  day,  the  importance  of  which  your  Lordships  will 
see  when  I  come  to  refer  to  the  Parliamentary  Reform  Act. 
It  fixes  the  16th  of  September  as  the  day  on  which  the  town- 
clerk  is  bound  to  look  at  the  parliamentary  register,  of  course 
as  it  exists  on  that  day,  and  his  sole  duty  is  to  transfer  from 
that  parliamentary  list  into  his  burgh  list  the  names  of  all 
such  persons  who,  on  the  face  of  that  parliamentary  list,  are 
entitled  to  vote  in  the  election  for  members  of  Parliament. 
And  it  is  expressly  provided  that  he  shall  exercise  no  discre- 
tion, that  he  shall  not  consider  any  claim,  nor  look  to  any  « 
objection,  but  confine  his  duty  to  merely  transferring  from 
the  one  list  to  the  other  the  names  of  the  persons  found  on 
that  day  upon  the  parliamentary  list. 

Now  what  does  the  fifth  section  provide  ?  Having  directed 
that  the  town-clerk  is  to  make  up  his  list  on  the  16th  of  Sep- 
tember, the  next  section  provides  what  he  shall  do 
with  the  list  so  made  up.  Each  town-clerk  *  shall  *476 
keep  his  Ust  in  the  town-clerk's  office.  Now  it  is  said 
on  the  side  of  the  appellant  in  the  first  appeal,  that  he  is  to 
correct  his  list  from  time  to  time,  to  vary  and  alter  it  accord- 
ing to  the  alterations  in  the  parliamentary  list.  This  section, 
after  directing  him  to  keep  the  list,  says,  that  he  shall  annu- 
ally correct  and  complete  his  list  on  or  before  the  16th  of 
September.  How  is  he  to  do  this  ?  He  is  to  do  it  annually 
on  or  before  a  particular  day  in  each  year,  and  he  is  to  do  it 
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by  remoying  therefrom  ^^the  names  of  such  as  may  have 
died,  and  adding  the  names  of  those  who  may  have  been 
inserted  in  the  register  appointed  by  the  said  recited  Act," 
which  is  the  Reform  Act, "  since  it  was  made  up  in  the  previ- 
ous year."  Then  he  is,  on  the  16th  of  September  in  each 
year,  to  take  the  list  which  he  had  completed  on  the  16th  of 
September  in  the  previous  year,  and  to  correct  it,  by  omitting 
the  names  of  those  who  are  dead,  and  by  making  such  alter- 
ations as  may  have  been  made  in  the  parliamentary  list  since 
it  was  made  up  in  the  preceding  year;  a  provision  which 
appears  utterly  inconsistent  with  that  which  is  contended  for 
on  the  part  of  the  appellant,  namely,  that  he  is  not  to  do  this 
for  the  purpose  of  completing  his  list  on  the  16th  of  Septem- 
ber in  every  year,  but  to  do  it  from  time  to  time  as  altera- 
tions may  be  made  in  the  parliamentary  list. 

Then  the  eighth  section  provides,  ^'that  upon  the  first 
Tuesday  in  November,  the  electors  qualified  and  entered  in 
the  list  or  roll  made  up  as  aforesaid,  shall  elect  from  and 
among  the  persons  contained  in  the  list  or  roll  of  the  whole 
electors  for  such  burgh  by  open  poll,"  and  it  shall  not  be 
competent  at  such  poU  to  inquire  into  any  other  facts  than 
the  identity  of  the  party  tendering  a  vote,  and  if  the  person 
mentioned  in  the  list  or  roU  is  still  holding  the  qualifi- 

*  477    cation  *  there  mentioned,  and  his  not  having  previously 

voted  at  the  same  election. 
Now  the  elections  are,  by  the  express  terms  of  that  section, 
to  take  place  according  to  the  list  made  up  as  aforesaid,  and 
looking  at  the  previous  sections  in  the  Act,  there  is  not  a  list 
made  up  as  aforesaid  except  the  list  made  up  on  the  16th  of 
September  in  each  year,  by  transferring  from  the  parliamentary 
register  to  the  burgh  list  the  names  of  those  qualified  to  vote 
for  members  of  Parliament.  Now  it  appears  to  me  to  be  clear, 
in  the  first  place,  that  this  list  is  to  be  made  up  from  the  then 
existing  parliamentary  list,  that  there  is  no  power  in  the  town- 
clerk  to  make  any  alteration  except  when  he  comes  to  make 
out  the  list  for  the  succeeding  year,  and  that  the  alterations 
in  the  parliamentary  list  between  tiie  16th  of  September  in 
one  year  and  the  16th  of  September  in  the  following  year  are 
not  to  be  regarded  till  the  time  for  making  up  the  list  for 
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the  following  year,  and  that  the  elections  to  take  place  in 
November  are  to  proceed  upon  the  list  so  made  upon  the 
16th  of  September. 

My  Lords,  if  that  be  so,  it  only  remains  to  be  inquired 
(and  that  is  to  be  ascertained  by  looking  into  the  Reform 
Act)  what  was  the  list  that  did  exist  on  that  day,  namely, 
the  16th  of  September,  when  the  town-clerk  was  directed  to 
transfer  from  the  parliamentary  list  to  the  burgh  list  the 
names  of  persons  entitled  to  vote.  The  Act  provides  that, 
for  the  purpose  of  making  out  the  parliamentary  list  (I  am  at 
present  confining  myself  to  those  parliamentary  burghs),  all 
the  claims  and  objections  shall  be  laid  before  the  sheriff  on 
the  12th  of  August,  who  is  to  decide  upon  the  same  on  or 
before  the  15th  day  of  September,  the  day  immediately  pre- 
ceding the  day  on  which  the  town-clerk  is  directed  to 
go  and  see  *  what  names  are  to  be  found  upon  the  *  478 
parliamentary  list ;  that  then  he  shall  correct  any  errors 
or  omissions  that  may  be  pointed  out,  that  he  shall  have  this 
register  finally  corrected  and  completed  on  or  before  the  15th 
of  September  in  every  year,  and  that  after  that  day  no  altera- 
tion shall  be  made,  but  in  consequence  of  the  judgment  of 
some  Court  of  law. 

The  22d  section  provides,  that  any  party  who  may  complain 
of  the  decision  of  the  sheriff  may,  upon  notice,  within  five 
days  after  the  judgment  of  the  sheriff,  appeal  against  the 
same.  The  25th  section  provides,  that  the  Court  of  appeal  is 
to  sit  between  the  15th  and  25th  of  September,  and  to  con- 
clude all  the  cases  before  the  20th  of  October.  Then  it 
provides  for  the  mode  in  which  any  alterations  made  upon 
the  appeal  are  to  be  carried  into  effect,  so  far  as  respects  the 
parliamentary  list;  that  the  sheriff,  upon  judgments  of  a 
court  of  law,  they  being  made  known  to  him  by  the  parties, 
is  to  alter  and  correct  the  parliamentary  register  accordingly. 
So  that  all  elections  are  to  proceed  upon  the  list  as  completed 
before  the  date  of  the  alteration. 

My  Lords,  from  the  provisions  of  this  Act,  it  appears  to  me 
clear,  that  the  parliamentary  list  from  which  the  burgh  list  is 
to  be  made  up  on  the  16th  of  September,  is  the  list  as  settled 
by  the  sheriff  on  the  15th  of  September ;  that  any  alterations 
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in  the  parliamentarj  list  afterwards  made  are  to  be  inserted 
in  the  burgh  list  of  the  next  year,  but  are  not  in  the  inter- 
mediate time  to  affect  the  burgh  list  as  made  up  on  the  16th 
of  September,  and  that  the  elections  in  November  are  to  pro- 
ceed upon  that  list. 

It  was  urged  in  argument,  that  although  there  is  no  express 
provision  in  the  Act  for  making  those  corrections  in  the 
*  479  burgh  list,  it  must  necessarily  be  *  inferred  that  the 
legislature  so  intended,  because  it  has  in  another  case 
provided  for  appeals,  by  which  the  burgh  list  may  be  cor- 
rected, namely,  in  burghs  which  are  not  parliamentary.  It 
does  appear  to  me,  that  that  affords  the  strongest  possible 
argument  the  other  way,  because  when  Parliament  provides 
for  a  particular  mode  of  proceeding  in  one  particular  case,  and 
makes  no  such  provision  in  another  case,  it  must  be  assumed 
that  that  is  not  mere  negligence  or  inattention  in  the  framers 
of  the  Act,  but  that  there  b  some  ground  for  the  distinction 
between  the  two  cases. 

Now,  does  not  a  distinction  exist  between  the  two  cases  ? 
In  the  burghs  not  parliamentary,  there  is  no  parliamentary 
list  to  resort  to ;  the  burgh  list  is,  therefore,  to  be  made  in 
the  first  instance  by  the  officers  of  the  town ;  and  inasmuch 
as  it  may  be  incorrect,  the  parties  are  entitled  to  a  more 
solemn  adjudication  upon  their  rights,  and  therefore  from  the 
first  list  so  made  there  is  an  appeal  given.  But  in  parlia- 
mentary burghs  you  have  to  refer  to  the  parliamentary  list, 
which  has  gone  through  all  the  operations  which  the  lists  for 
burghs  not  parliamentary  have  under  the  Act  to  go  through  ; 
namely,  the  statement  of  the  claims  brought  in,  the  investi- 
gation of  those  claims  by  the  sheriff,  and  the  final  settlement 
and  correction  of  that  list  on  or  before  the  15th  of  September 
in  each  year.  It  is,  therefore,  putting  the  claims  in  the  two 
cases  identically  upon  the  same  footing  in  point  of  principle, 
though  not  the  same  in  point  of  form.  In  both  cases  an 
appeal  is  given.  In  the  first  set  of  cases,  namely,  in  parlia- 
mentary burghs,  the  list  passes  under  the  review  of  the 
sheriff,  from  whose  decision  there  is  an  appeal  to  a  Court 
of  law.  In  the  cases  of  burghs  not  parliamentaiy,  it  goes 
through  another  mode  of  appeal.  In  both  cases  the  list 
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upon  which  *  the  elections  are  to  take  place  is  a  list    *  480 
that  has  been  through  the  operation  not  only  of  the 
original  formation  of  it,  but  also  of  subsequent  appeal. 

My  Lords,  a  question  was  raised  upon  a  matter,  which,  in 
the  view  I  take  of  the  case,  if  your  Lordships  should  con- 
cur in  that  view,  it  will  not  be  necessary  to  consider ;  namely, 
that  although  there  is  np  power  given  to  the  town-clerk  to 
correct  this  list,  it  was  competent  to  the  Court  of  Session 
to  order  it.  If  I  am  right  in  the. construction  of  this  Act,  it 
is  immaterial  to  consider  that  question,  because  I  am  clearly 
of  opinion  that  the  election  took  place  according  to  the  right 
list ;  and  if  the  Court  of  Session  had  the  power  of  investi- 
gating the  validity  of  the  claims  of  the  electors,  and  conse- 
quentiy  the  qualification  of  those  to  be  elected,  the  Court 
of  Session  must  have  come  to  the  same  conclusion,  and  it  is 
immaterial,  therefore,  to  consider  whether  the  Court  of  Session 
has  or  has  not  the  power  of  correcting  any  error  that  appears 
upon  the  list,  inasmuch  as,  according  to  the  construction  I 
put  upon  this  Act,  there  is  no  error  in  the  list  requiring  to 
be  corrected. 

My  Lords,  that  being  the  view  I  take  of  the  original  appeal, 
it  will  be  sufiScient,  if  your  Lordships  concur  in  the  view  I 
take,  to  dispose  of  all  that  portion  of  these  two  appeals  which 
are  at  aU  pressing  in  point  of  time ;  and  I  apprehend  it  will 
not  be  necessary  for  your  Lordships  to  come  to  any  con- 
clusion as  to  the  provisional  appeal;  namely,  the  appeal 
presented  by  Mr.  M'Gavin.  It  was  presented  only  in  con-^ 
templation  of  the  possibility  of  your  Lordships  delivering  an 
opinion  contrary  to  that  of  thp  majority  of  the  Judges  of  the 
Court  of  Session,  who  are  in  favour  of  that  which  appears  to 
me  to  be  the  true  construction  of  these  several  Acts. 
No  question  as  between  *  the  parties  depends  upon  the  *  481 
second  appeal,  if  your  Lordships  concur  in  the  view  I  now 
take  of  the  first.  Nor  is  there  any  question  in  point  of  costs, 
because,  looking  at  what  took  place  below,  and  looking  at  the 
difficulty  of  part  of  the  case,  I  think  that  whether  your  Lord- 
ships affirm  or  reverse  the  judgment  of  the  Court  of  Session 
below,  it  is  not  a  case  in  which  your  Lordships  would  be 
justified  in  giving  costs  on  either  side. 
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I  am  desirous,  therefore,  of  avoiding  saying  much  upon 
the  subject  of  that  second  appeal,  but  I  think  it  right  to  say 
this  much,  that  if  there  be  a  difficulty  upon  the  question  of 
competency,  it  is  a  difficulty  which  I  cannot  but  think  your 
Lordships  are  not  very  likely  to  solve.  Because,  even  if 
such  a  suit  be  competent,  it  is  not  easy  to  conceive  a  case 
in  which  the  Court  could  exercise  a  sound  discretion  in  act- 
ing upon  that  power,  either  by  interdicting  an  election  which 
is  actually  in  progress,  or  by  interdicting  the  party  elected 
from  exercising  the  duties  of  his  office  in  a  proceeding  in  which 
the  Court  has  not  the  power  of  declaring  the  office  void,  and 
therefore  enabling  the  parties  to  proceed  to  a  new  election. 
It  is  not  a  proceeding  in  which  the  Court  of  Session  can 
do  that.  The  extent  of  the  power  of  the  Court  of  Session 
would  be  to  prevent  one  man  performing  the  duties  of  the 
office  without  having  the  means  of  putting  another  person 
in  his  place.  The  Lord  Ordinary  felt  the  danger  which 
might  arise  in  such  a  case  from  his  interfering  by  interdict, 
and  with  great  judgment  and  propriety,  although  the  com- 
petency of  the  suit  was  maintained,  he  refrained  from  exer- 
cising the  power  of  the  Court  by  interfering  by  interdict. 

My  Lords,  there  certainly  appears  to  have  been  a  ma- 
*  482  terial  error  in  an  assumption  made  in  the  discussion  *  of 
this  matter  in  the  Court  of  Session,  namely,  that  in  this 
country  any  such  power  exists  in  the  way  of  interdicting  or 
preventing  the  election  of  officers  before  the  election  takes 
place.  Ample  power  exists  for  the  purpose  of  correcting  an 
erroneous  election,  but  for  the  purpose  of  interfering  before 
the  election  takes  place,  there  is  no  power  exercised  by  the 
Court  of  King's  Bench  in  this  country.  If  the  Judges  of 
the  Court  of  Session,  in  coming  to  a  decision  upon  the  ques- 
tion of  competency,  were  at  all  influenced  by  the  supposition 
that  such  jurisdiction  is  exercised  in  this  country,  it  may  be 
right  that  they  should  reconsider  that  view  of  the  case  should 
any  other  question  of  this  sort  come  before  them.  They  are 
the  best  judges  in  the  first  instance,  of  how  far  their  Courts 
are  competent  to  decide  upon  that  point.  But  if  they  at  all 
came  to  that  decision  upon  any  supposed  analogy  between 
the  jurisdiction  they  may  be  called  upon  to  exercise  and  a 
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jurisdiction  of  that  kind  supposed  to  exist  in  this  country, 
it  is  proper  that  they  should  inform  themselves  accurately 
upon  that  subject  before  they  act  upon  any  such  supposed 
analogy.  I  am  satisfied  that  they  will  take  an  opportunity 
of  doing  so  if  the  case  should  again  occur. 

The  Court  of  Session  has  as  ample  power  as  the  Court 
of  King's  Bench  has  in  this  country,  of  investigating  the 
legality  of  elections  of  this  description,  and  setting  those 
aside  which  may  have  been  made  contrary  to  law ;  a  more 
wholesome  mode  of  proceeding,  imdoubtedly,  as  the  Judges 
of  that  Court  will  probably  feel,  than  by  proceeding  before 
the  election  is  completed  to  prevent  its  taking  place,  the  con- 
sequence of  which  may  be  that  the  town  may  be  left  entirely 
without  its  municipal  officers  during  a  suit  which  may, 
and  probably  will,  last  longer  than  the  *  period  for  *488 
which  those  municipal  officers  were  to  be  elected. 

My  J^rds,  I  do  not  go  further  in  that  cross  appeal ;  it  is 
not  at  all  material  to  the  interest  of  the  parties  that  your 
Lordships  should  give  any  opinion  upon  that  mere  specula- 
tive question,  how  far  that  competency  may  or  may  not  exist 
in  a  case  where  it  becomes  perfectly  immaterial  in  conse- 
quence of  a  decision  against  the  pursuer  upon  the  merits ; 
but  if  it  should  come^  to  be  a  material  question,  it  would 
require,  in  my  view  of  the  case,  very  serious  consideration. 
At  present,  therefore,  I  shall  move  your  Lordships  to  affirm 
the  interlocutor  which  is  the  subject  of  the  first  appeal.  Of 
course,  there  being  a  majority  of  the  Judges  one  way,  and 
one  Judge  the  other,  it  is  not  a  case  in  which  your  Lordships 
would  think  it  right  to  give  any  costs. 

Interlocutor  affirmed  without  costs. 
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484  •APPEAL 

FROM  THE  COURT  OF  CHANCERY. 


COLVIN  V.  HARTWELL  and  Others. 

1886. 

James  Colyin  . Appellant. 

George  Hartwell,  John  Innbs  '  and  Samuel  )  ^ 
Brasier ^BespondefUs. 

Trust  Fund,    Assignment.    Mutual  Debts.    Practice. 

A  testator  in  Calcutta  gave  50,000/.  English  stock  to  his  sons,  J.  C.  B. 
and  M.,  and  the  survivors  and  survivor,  Ac.,  in  trust,  during  ten 
years  next  ensuing  his  death,  to  pay  the  dividends  equally  among 
them,  with  benefit  of  survivorship  in  case  of  the  death  of  any  of  them 
within  that  time  without  leaving  lawful  male  issue,  and  if  any  of  them 
should  die  leaving  such  issue*  then  in  trust  as  to  the  share  or  shares  of 
him  or  them  so  dying  to  the  use  of  such  issue  ;  and  after  the  expira- 
tion of  the  ten  years,  in  trust  to  transfer  the  capital  stock  equally 
among  them,  with  like  benefit  of  survivorship,  but  the  share  or  shares 
of  such  of  them  as  should  die  within  the  ten  years  leaving  lawful  male 
issue  to  be  paid  to  such  issue  or  the  issue  of  such  issue  on  attaining 
tweniy-one,  &c.  And  the  testator  appointed  his  said  sons  his  execu- 
tors. They  carried  on  business  in  Calcutta  as  merchants  in  copartner^ 
ship,  under  the  style  of  J.  S.  &  Co. ;  they  sent  a  copy  of  the  will  to 
F.  &  Co.,  their  conmiercial  agents  in  London,  with  a  power  to  receive 
the  dividends  on  the  stock,  to  be  put  to  their  credit  in  an  account 
distinct  from  their  commercial  accoimts.  One  of  the  agents  obtained 
administration,  vdth  the  will  annexed,  received  the  dividends  for  ten 
years,  and  put  them  to  the  account  of  **  S.  and  Brothers ''  with  **  F. 
&  Co."  M.  and  J.  died  within  the  ten  years,  J.  leaving  lawful  male 
issue,  and  a  will  by  which  he  appointed  executors.  C.  and  B.  con- 
tinued to  carry  on  business  under  the  firm  of  J.  S.  &  Co.,  and  being 
largely  indebted,  assigned  all  their  joint  and  separate  personal  estate 
and  effects  to  trustees  for  their  creditors,  and  executed  a  power  of 
attorney  to  enable  the  trustees  to  possess  themselves  of  their  interest 
in  the  stock ;  and  notice  of  the  assignment  and  power  was  given  to 
F.  &  Co.  C.  then  died,  within  the  ten  years,  leaving  lawful  male 
issue. 

Held,  by  the  Lords  (reversing  the  decree  of  the  V.  C.  and  L.  C),  that 
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all  the  intereflt  of  G.  and  B.  in  the  stock  passed  by  the  assignment,^ 
and  that  F.  &  Co.  had  no  right  to  any  part  of  the  stock,  or  to  retain 
the  dividends  that  they  received  after  they  got  notice  of  the  assign- 
ment towards  the  discharge  of  a  debt  due  to  them  in  their  com- 
mercial *  dealings  with  J.  S.  &  Co.,  there  being  no  contract  to  *485 
that  effect  between  them. 
It  is  competent  to  one  of  several  plaintiffs  to  appeal  against  a  decree ; 
Semble.* 

April  22,  28,  1836.    December  12, 1837. 

Sareies  teb  Johannes,  an  Armenian  merchant  residing  at 
Calcutta,  in  the  province  of  Bengal,  where  he  had  acquired 
considerable  personal  estate,  consisting,  among  other  prop- 
erty, of  the  sum  of  50,000Z.  three  per  cent  consolidated  bank 
annuities,  standing  in  his  name  in  the  books  of  the  governor 
and  company  of  the  bank  of  England,  by  his  will,  dated  the 
25th  of  February,  1812,  gave  and  bequeathed  all  that  his 
50,000Z.  three  per  cent  consols,  and  all  his  stock  or  interest  in 
the  government  fimds  of  the  United  States  of  America,  esti- 
mated to  amount  to  the  sum  of  140,000  dollars,  and  also  all 
his  stock  in  royal  obligations,  in  the  Danish  and  Norwegian 
specie  bank  of  Copenhagen,  in  Denmark,  amounting  to  the 
sum  of  rix  dollars  52,000  Danish  currency,  and  all  interest, 
dividends,  and  proceeds  thereof,  to  accrue  due  or  become  pay- 
able on  the  said  several  capital  stocks  or  funds,  and  every 
part  thereof,  and  all  benefit  and  advantage  to  anse  or  accrue 
therefrom,  unto  his  sons,  Johannes  Sarkies,  Carrapiet  Sarkies, 
Bectan  Sarkies,  and  Marterose  Sarkies,  and  the  survivors  or 
survivor  of  them,  and  the  executors,  administrators,  or  assigns 
of  such  survivor,  upon  trust,  that  they  should  from  time  to 
time,  as  the  interest,  dividends,  or  proceeds  should  become 
payable  and  be  received,  for  and  during  and  imtil  the  expira- 
tion of  ten  years  next  ensuing  the  day  of  his  death,  pay,  lay 
out,  and  apply  such  interest,  dividends,  or  proceeds  unto  and 

>  See  Chitty  Contr.  (10th  Am.  ed.)  187,  138. 

•  See  2  Dan.  Ch.  Pr.  (4th  Am.  ed.)  1461,  note  (2).  Any  one  of  sev- 
eral against  whom  a  decree  is  rendered,  may  appeal  from  it.  Johnson  v. 
Johnson,  1  Dana,  866  ;  Peer  v,  Cookerow,  1  McCarter  (N.  J.),  361,  364  ; 
Emerick  v.  Armstrong,  1  Ham.  513.  And  a  defendant  whose  interest  is 
separate  from  that  of  the  other  defendants  may  appeal  without  the  others. 
Forgay  r.  Conrad,  6  How.  (U.  S.)  201. 
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amongst  his  said  sons,  in  equal  shares  to  be  divided ;  and  in 
case  of  the  death  of  any  of  them  within  the  said  period 

*  486    of  ten  years,  leaving  male  *  issue,  lawfully  begotten, 

him  or  them  surviving,  then  in  trust,  as  to  the  share  or 
shares  of  the  accruing  interest,  dividends,  and  proceeds  of  the 
said  stock  and  funds,  as  such  son  or  sons,  if  living,  would 
have  been  entitled  to,  unto  and  for  the  use  of  such  male 
issue  of  such  of  his  said  sons  as  should  have  died  as  aforesaid ; 
and  in  case  of  the  death  of  any  of  his  said  sons  during  the 
said  period  of  ten  years  next  ensuing  the  day  of  the  testator's 
decease,  without  leaving  male  issue,  then  that  the  share  or 
shares  of  such  of  his  said  sons  as  should  so  die,  of  and  in  the 
said  interest,  dividends,  and  proceeds  should  be  paid  to  the 
survivors  or  survivor  of  them,  and  the  male  issue  of  such  son 
or  sons  as  should  have  so  died,  leaving  male  issue  ;  and  from 
and  immediately  after  the  expiration  of  the  said  period  of  ten 
years,  in  trust  to  pay,  transfer,  and  assign  all  such  capital 
stock,  or  government  funds  of  England,  America,  and  Den- 
mark, as  the  same  should  then  stand,  unto  his  said  four  sons, 
and  the  survivors  or  survivor  of  them,  in  case  of  the  death  of 
any  or  either  of  them  before  the  testator,  or  within  the  said 
period  of  ten  years,  without  leaving  male  issue  of  their  bodies 
lawfully  begotten,  or  to  be  begotten,  him  or  them  surviving, 
equally  to  be  divided,  share  and  share  alike ;  and  in  case  any 
of  his  said  sons  should  die  previous  to  the  expiration  of  the 
said  ten  years,  leaving  male  issue  of  their  or  his  bodies  or 
body,  lawfully  begotten,  then  in  trust  as  to  the  share  or 
shares  of  such  of  his  said  sons  as  should  have  so  died,  leaving 
male  issue  of  their  bo'dies,  unto  and  for  the  use  of  all  and 
every  such  male  issue  as  should  live  to  attain  the  age  of 
twenty-one  years,  share  and  share  alike,  if  more  than  one,  or 
the  survivors  or  survivor  of  such  of  them  as  should  attain 

that  age,  and  the  issue  of  the  bodies  or  body  of  such  of 
*487    them  as  should  have  died   *  under  that  age,  leaving 

issue  lawfully  begotten,  equally  to  be  divided  between 
them  on  their  respectively  attaining  the  age  of  twenty-one 
years ;  and  if  but  one  should  attain  that  age,  or,  dying  under 
that  age,  have  left  issue  of  his  body  lawfully  begotten,  the 
whole  to  such  one  only,  or  the  issue  of  such  one  as  should  have 
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died  leaving  issue^  equally  to  be  divided  if  more  than  one,  and 
if  but  one  the  whole  to  such  one,  to  be  payable  and  paid  to 
him  or  them  on  his  or  their  attaining  the  age  of  twenty-one ; 
provided,  that  in  case  all  such  male  issue  of  such  of  his  said 
sons  as  should  so  die,  either  before  him,  or  within  the  said 
period  of  ten  years  from  his  decease,  leaving  male  issue,  should 
die  under  the  said  age  and  without  leaving  issue  of  their 
or  his  bodies  or  body  lawfully  begotten,  then  in  trust  as  to 
the  share  or  shares  of  such  of  his  said  sons  as  should  so  die 
leaving  such  male  issue,  who  should  all  so  die  under  the  said 
age  and  without  leaving  issue  lawfully  begotten  him  or  them 
surviving,  unto  and  for  the  use  of  the  survivors  of  his  said 
sons,  and  the  male  issuQ  of  such  of  them  as  should  be  dead 
leaving  male  issue  of  their  or  his  bodies,  lawfully  begotteui 
who  should  attain  the  said  age  of  twenty-one  years,  and  the 
issue  of  such  of  them  as  should  have  died  under  that  age, 
leaving  issue  of  their  or  his  bodies  or  body  lawfully  begotten, 
equally  to  be  divided,  share  and  share  alike,  such  issue,  how- 
ever, of  such  male  issue  of  his  said  sons  as  should  so  die  under 
the  said  age,  leaving  issue,  in  no  case  to  take  any  further  or 
other  share  than  his,  her,  or  their  father  or  fathers  would  have 
been  entitled  to,  if  he  or  they  had  lived  to  attain  the  age 
of  twenty-one  years.  And  the  testator  appointed  his  wife 
Mariamjohn  Sarkies,  and  his  said  four  sons,  his  executrix  and 
executors. 

♦The  testator  died  on  the  16th  of  August,  1812,    *488 
without  revoking  or  altering  his  said  will.     The  wife 
and  the  four  sons  were  all  living  at  his  death,  but  Johannes 
Sarkies  and  Carrapiet  Sarkies  alone  proved  the  will  in  India. 

For  some  years  before  the  testator's  death,  and  afterwards, 
his  said  four  sons  had  carried  on  business  as  merchants  in 
copartnership  together  in  Calcutta,  under  the  firm  of  Johan- 
nes Sarkies  &  Co.  During  that  time  the  respondents,  George 
Hartwell  and  John  Innes,  carried  on  business  in  London,  as 
merchants  and  East  India  agents,  in  partnership  with  William 
Fairlie  and  Henry  Bonham,  both  since  deceased,  under  the 
firm  of  Fairlie,  Bonham,  &  Co.,  and  were  employed  as  the 
agents  in  London  of  the  firm  of  Johannes  Sarkies  &  Co.,  and 
as  such  agents  had  various  extensive  dealings  with  that  firm  ; 
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and  under  a  power  of  attorney  from  the  said  testator,  Sar- 
kies  ter  Johannes,  they  received  from  time  to  time  during  his 
lifetime  the  dividends  on  the  50,000Z.  three  per  cent  consols, 
and  by  his  direction  carried  the  amount  so  received  to  the 
credit  of  the  firm  of  Johannes  Sarkies  &  Co. 

Upon  the  testator's  death,  the  four  sons  vrrote  a  letter  to 
Fairlie,  Bonham,  &  Co.,  dated  Calcutta,  19th  of  August,  1812, 
in  which  —  after  stating  that  they,  with  their  mother,  were 
appointed  executors  of  their  father's  will,  and  that  the  prop- 
erty in  the  English  funds  was,  by  the  will,  divided  between 
the  four  brothers — they  said,  "  You  will,  therefore,  have  the 
goodness  to  continue  to  receive  the  interest  on  our  account 
under  the  authority  of  the  power  of  attorney  you  at  present 
possess."  And  on  the  21st  of  November,  1812,  they  wrote 
another  letter  to  the  same,  enclosing  an  exemplification  of  the 
probate  of  their  father's  will,  and  a  power  of  attorney, 

*  489    authorizing  the  several  members  *  of  the  firm  of  Fairlie, 

Bonham,  &  Co.,  jointly  and  severally  to  receive  the 
dividends  then  due,  and  thereafter  to  become  due,  on  the 
English  funds ;  and  in  which  they  said :  — 

"  We  doubt  not  but  you  will  have  received  the  January 
dividend  before  our  above  lettter  of  19th  of  August  could 
have  reached;  and  we  therefore  request,  in  this  case,  that 
you  will  take  it  from  our  general  account,  and  bring  it  to  our 
credit  in  another  separate  account  under  oiir  different  names ; 
and  such  other  dividends  as  you  may  in  future  receive,  you 
will  also  bring  into  this  new  account,  as  it  is  our  particular 
wish  that  this  should  be  kept  quite  distinct  from  our  other 
concerns.  On  account  of  the  above  dividends  we  valued  on 
you,  on  the  20th  instant.  No.  25,  for  2000Z.,  in"  favour  of 
Messrs.  Fairlie,  Fergusson,  &  Co.,  at  six  months,  which  we 
request  may  be  honoured  and  debited  in  our  said  new  account : 
and  as  we  calculate  on  this  bill  falling  due  about  October 
next,  so  short  a  time  before  the  dividend  of  January,  1814, 
will  be  receivable,  we  depend  on  its  being  honoured,  as  from 
January,  1813  to  1814,  three  dividends  will  have  been 
received,  and  on  which  account  we  have  drawn  the  above 
bin.  We  have  drawn  the  bill  under  our  old  firm,  Johannes 
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Sarkies  &;  Co.,  which  will  be  immateTial,  as  we  are  the  onlj 
members  of  that  firm." 

Upon  receipt  of  these  letters  and  power  of  attorney,  Fairlie, 
Bonham,  &  Co.  accepted  the  bill  for  2000Z.,  and  applied  for 
the  dividends  on  the  50,000Z.  three  per  cent  consols,  but  the 
bank  refused  to  pay  them  to  any  one  but  the  legal  personal 
representative  of  the  testator  in  this  country,  or  to  some 
person  authorized  by  such  representative;  whereupon  the 
respondent,  G.  Hartwell,  as  partner  in  the  firm  of  Fairlie, 
Bonham,  &  Co.,  on  behalf  of  that  firm,  and  as  one  of 
the  *  attorneys  named  in  the  power,  obtained  letters  *  490 
of  administration,  with  the  will  of  the  testator  or  a 
copy  thereof  annexed,  out  of  the  Prerogative  Court  of  Can- 
terbury, and  under  such  letters  of  administration  he  continued 
to  receive  the  dividends  on  the  50,000Z.,  and  he  carried  them 
from  time  to  time  as  received  to  the  credit  of  Johannes  Sar- 
kies &  Co.,  in  account  with  Fairlie,  Bonham,  &  Co. ;  and 
they  informed  the  testator's  said  sons  by  letter,  dated  29th 
of  July,  1813,  that  they  had  taken  out  such  administration. 

Marterose  Sarkies,  one  of  the  testator's  four  sons,  died  on 
the  15th  of  April,  1814,  vrithout  leaving  any  male  issue  of  his 
body  surviving ;  Johannes  Sarkies,  another  of  them,  died  on 
the  28th  of  December,  1816^  leaving  three  sons,  Sarkies  Johan- 
nes Sarkies,  Petruse  Johannes  Sarkies,  and  Calchick  Johannes 
Sarkies,  the  only  issue  male  of  his  body  surviving,  and  having 
by  his  will,  duly  made  and  published,  appointed  Aviet  Aga- 
beg,  Alex.  Colvin  the  elder,  Alex.  Colvin  the  younger,  and 
James  Colvin,  his  executors  and  guardians  of  his  children. 
The  will  was  proved  in  England  by  Aviet  Agabeg  alone.  On 
the  Ist  of  December,  1819,  Carrapiet  Sarkies,  another  of  the 
four  sons,  died,  leaving  two  sons,  Johannes  Carrapiet  Sarkies 
and  Morat  Carrapiet  Sarkies,  the  only  issue  male  of  his  body 
surviving  him. 

The  business  continued  to  be  carried  on  under  the  firm  of 
Johannes  Sarkies  &  Co.,  notwithstanding  the  deaths  of  some 
of  the  sons,  and  up  to  the  year  1817,  Fairlie,  Bonham,  &  Co., 
continued  to  act  as  their  agents  in  London,  having,  besides 
the  accounts  in  respect  of  the  dividends  on  the  50,000Z.  con- 
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sols,  various  other  transactions  and  accounts  with  the  firm, 
under  the  titles  "separate  account,"  "account  con- 

*  491    signments  *  per  Harriet,"  "account  consignments  per 

Ocean  and  Devaynes,"  &c.  In  consequence  of  the 
direction  in  the  letter  of  the  21st  of  November,  1812,  the 
dividends  on  the  50,000Z.  consuls  received  in  the  years  1813, 
1814,  1815,  and  1816,  were  carried  to  a  separate  account, 
under  the  np,me  of  Sarkies  Brothers. 

In  March,  1817,  Carrapiet  Sarkies  and  Bectan  Sarkies,  then 
the  surviving  partners  of  the  firm,  being  largely  indebted  to 
several  persons  in  India  and  in  England,  entered  into  a  com- 
position with  their  creditors,  and  for  their  benefit  executed  a 
deed  of  assignment  of  all  their  joint  and  separate  property 
and  effects  unto  Alexander  Colvin,  since  deceased,  Henry 
Mathew,  and  the  said  Aviet  Agabeg  (therein  described  as 
creditors,  and  also  trustees,  named  and  appointed  on  behalf 
of  themselves  a^d  other  creditors  of  said  Carrapiet  and  Bec- 
tan), their  executors,  administrators,  and  assigns  (with  the 
usual  powers  for  suing  for  and  recovering  the  same),  upon 
trust,  to  collect,  get  in,  and  convert  the  said  property  and 
effects  into  money,  and  after  paying  the  costs  of  executing  the 
trusts,  to  apply  the  residue  in  payment  of  the  several  debts 
due  by  the  said  Carrapiet  and  Bectan,  or  either  of  them,  to 
such  of  their  creditors  as  should  execute  the  said  indenture, 
ratably  and  without  any  priority,  until  each  of  the  cred- 
itors, or  his  executors,  administrators,  or  assigns  should  have 
received  the  fuU  amount  of  their  respective  demands ;  and 
after  payment  in  full  of  all  such  demands,  then  upon  trust, 
to  pay  the  residue  unto  the  said  Carrapiet  Sarkies  and  Bectan 
Sarkies,  their  executors,  administrators,  and  assigns.  And  to 
enable  the  said  trustees  to  possess  themselves  of  the  interest 
of  the  said  Carrapiet  and  Bectan  in  the  60,000Z.  con- 

*  492   sols,  *  they,  as  surviving  executors  of  the  said  testa- 

tor, by  desire  of  said  trustees,  executed  a  power  of 
attorney,  dated  the  30th  of  April,  1817,  —  revoking  all  former 
powers  given  by  them  to  any  person  resident  in  Great  Britain, 
—  to  Richard  Campbell  Bazett,  David  Colvin,  John  Far- 
quhar,  William  Crawford,  and  James  Gathorne  Remington, 
of  London,  East  India  agents,  jointly  and  severally  to  obtain 
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probate  in  England  of  the  will  of  the  said  testator,  and 
administration  of  his  estate  and  effects  unadministered,  and 
to  obtain  a  revocation  of  all  other  letters  of  administration  of 
the  said  estate,  and  to  collect  and  get  in  the  same,  with  all 
proper  powers  in  that  behalf. 

Aviet  Agabeg  and  his  cotrustees  caused  notice  of  the  said 
assignment  and  power  of  attorney  to  be  given  to  Mr.  Hart- 
well  and  his  partners  in  the  firm  of  FairUe,  Bonham,  &  Co., 
and  requested  them  to  pay  to  Messrs.  Bazett,  Farquhar,  &  Co., 
as  their  agents,  what  should  be  due  to  them  as  such  trustees 
in  respect  of  the  shares  and  interest  of  Carrapiet  Sarkies  and 
Bectan  Sarkies  in  the  said  stock.  But  Messrs.  Fairlie,  Bon- 
ham, &  Co.  claimed  to  be  entitled  to  the  dividends  of  the 
said  stock  in  satisfaction  of  a  large  debt  due  to  them  from  the 
firm  of  Johannes  Sarkies  &  Co.,  in  respect  of  advances  made 
by  them  to  that  firm  on  the  faith  of  the  dividends. 

In  1822,  Aviet  Agabeg,  as  executor  of  Johannes  Sarkies, 
and  the  three  infant  children  of  Johannes  Sarkies,  by  the  said 
A.  Agabeg,  as  their  next  friend,  filed  a  bill  in  the  Court  of 
Chancery  (which  bill  was  afterwards  amended,  by  stating  the 
said  A.  Agabeg  as  creditor  and  trustee  under  said  assign- 
ment) against  G.  Hartwell  and  the  other  members  of  the 
firm  of  Fairlie,  Bonham,  &  Co.,  making  the  two  infant  sons 
of  Carrapiet  Sarkies,  and  also  Bectan  Sarkies,  who 
*  were  out  of  the  jurisdiction,  and  the  said  Henry  *  493 
Mathew,  parties  defendants.  The  amended  bill,  after 
stating  partly  to  the  effect  hereinbefore  stated,  and  that  Alex- 
ander Colvin  had  died  in  1818,  and  that  Henry  Mathew  had 
since  returned  from  India  to  England,  and  that  several  of  the 
creditors  of  Carrapiet  and  Bectan  Sarkies,  entitled  to  the 
benefit  of  the  indenture  of  assignment,  were  residing  out  of 
the  jurisdiction,  further  stated,  that  under  the  circumstances 
aforesaid  and  in  the  events  which  had  happened,  the  plain- 
tiffs, Sarkies  Johannes  Sarkies,  Petruse  Johannes  Sarkies, 
and  Calchick  Johannes  Sarkies,  as  the  only  sons  and  issue 
male  of  the  said  Johannes  Sarkies,  deceased,  and  the  said 
defendants,  Johannes  Carrapiet  Sarkies  and  Morat  Carrapiet 
Sarkies,  as  the  sons  and  only  male  issue  of  the  said  Carrapiet 
Sarkies,  deceased,  would  be  entitled  per  stirpesy  when  and  as 
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they  should  respectively  have  attained  their  ages  of  twenty- 
one  years,  to  two-thirds  of  the  said  60,000Z.  three  per  cent 
consols,  and  of  the  said  American  and  Danish  stocks,  with 
the  dividends  thereon  from  the  deaths  of  the  said  Johannes 
Sarkies  and  Carrapiet  Sarkies  respectively  during  their  re- 
spective minorities,  and  such  contingent  interests  and  ben- 
efit of  survivorship  as  in  the  said  bill  mentioned,  in  the  event 
of  the  said  Bectan  Sarkies  dying  within  the  said  period  of 
ten  years  without  leaving  male  issue,  or  any  of  the  said  plain- 
aSs  or  the  infant  defendants  dying  under  the  age  of  twenty- 
one  years  without  leaving  male  issue  entitled  under  the  said 
will ;  and  that  they  were  entitled  in  the  mean  time  to  have 
the  said  fund  secured  for  their  benefit ;  and  that  the  plaintiff 
Aviet  Agabeg  was  entitled,  as  the  executor  and  personal 
representative  of  the  said  Johannes  Sarkies,  to  have  so  much 

of  the  dividends  of  the  said  stock  as  he  had  become 
*  494   entitled  to  in  his  lifetime,  and  had  not  received,  *  paid 

to  him ;  and  that  he,  the  said  plaintiff,  and  Henry 
Mathew,  as  surviving  trustees,  were  entitled,  by  virtue  of 
the  said  assignment,  to  the  said  Bectan  SarMes'  contingent 
interest  in  the  said  funds,  and  to  the  dividends  thereof  dur- 
ing his  lifetime,  and  also  to  the  interest  and  dividends  which 
accrued  due  in  respect  of  the  said  Carrapiet  Sarkies'  share  of 
the  said  funds  and  securities  from  and  after  the  date  of  the 
said  indenture  of  assignment  and  before  his  death ;  and  the 
bill  further  stated,  that  the  trusts  of  the  said  indenture  then 
remained  unexecuted,  and  that  the  personal  estate  and  effects 
thereby  assigned  were  not  sufficient  for  the  payment  of  the 
creditors  of  the  said  Carrapiet  and  Bectan  Sarkies,  who  were 
entitled  to  be  paid  the  amount  of  their  debts  thereunder,  and 
that  the  whole  of  the  said  Bectan  and  Carrapiet  Sarkies* 
interest  in  the  said  legacies  would  be  wanting  for  the  pur- 
pose aforesaid. 

The  bill  charged  that  the  defendants,  G.  Hartwell  and  his 
partners,  received  the  said  dividends  and  personal  estate,  with 
notice  of  the  trusts  affecting  the  same,  and  that  they  were  not 
entitled  to  retain  the  same  against  the  plaintifiEs ;  and  further 
charged,  that  even  if  the  defendants  had  advanced  ^^  Johannes 
Sarkies  &  Co."  any  sums  of  money,  and  if  ^^  Johannes  Sarkies 
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k  Co."  were  indebted  to  the  defendants  for  the  amount  thereof, 
the  defendants  had  not  any  lien  whatsoever  on  Bectan  Sarkies' 
share  in  the  said  legacies,  nor  on  the  dividends  which  accrued 
due  on  the  stocks,  to  Johannes  Sarkies  and  Carrapiet  Sarkies 
in  their  respective  lifetime,  and  that  in  particular  the  said 
defendants  had  not  any  lien  on  any  part  of  the  said  funds,  or 
the  dividends  or  interest  thereof,  which  had  been  received 
by  them  since  the  date  of  the  said  assignment,  or  since  they 
received  notice  thereof  from  the  plaintiff  Aviet  Agabeg  and 
his  cotrustees. 

*  The  bill  prayed  that  the  rights  and  interest  of  the  *  495 
plaintifib  and  of  defendants  in  the  said  trust  funds  and 
securities  might  be  ascertained  and  declared  by  the  decree  of 
the  Court,  and  that  the  defendant  G.  Hartwell  might  account 
for  the  50,000Z.  three  per  cent  consols,  and  the  dividends 
which  had  accrued  due  thereon  since  the  death  of  the  said 
testator,  and  which  had  been  received  by  him ;  and  that  the 
defendants  W.  Fairlie,  H.  Bonham,  J.  Innes,  6.  Hartwell, 
and  S.  Brasier,  might  also  be  decreed  to  come  to  account  for 
the  dividends  and  interest  of  the  said  English,  Danish,  and 
American  stocks,  which  had  been  possessed  by  them,  and 
that  what  should  be  found  due  to  the  estate  of  the  testator 
Johannes  Sarkies  might  be  paid  to  A.  Agabeg,  as  lus  exe- 
cutor, and  what  should  be  found  due  to  the  three  infant 
plaintiffs  in  respect  of  the  said  dividends  since  the  death  of 
their  father  might  be  properly  applied  for  their  benefit ;  and 
that  it  might  be  declared  that  A.  Agabeg  and  H.  Mathew, 
as  surviving  trustees  in  the  indenture  of  assignment,  were 
entitled  thereimder  to  Bectan  Sarkies'  vested  and  contingent 
interest  in  the  said  funds,  aud  to  the  dividends  on  his  share 
thereof  since  the  date  of  the  assignment,  and  that  they  were 
also  entitled  to  Carrapiet  Sarkie's  interest  in  the  dividends 
which  became  due  and  had  not  been  received  by  him  in  his 
lifetime,  and  that  the  said  dividends  might  be  accounted  for 
and  paid  to  A.  Agabeg  and  the  said  other  plaintiffs ;  and  that 
the  respective  shares  and  interests  of  the  said  plaintiffs  and 
the  two  infant  defendants  in  the  said  funds  might  be  paid  to 
them  when  and  as  they  should  respectively  become  entitled 
thereto,  and  that  in  the  mean  time  the  60,0002.  three  per 
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cent  consols  might  be  transferred  into  the  name  of  the 
♦496    Accountant-General,  in  trust  in  this  cause,  *and  be 

secured  for  the  benefit  of  plaintifiGs  and  other  parties 
entitled  thereto. 

All  the  defendants,  except  Bectan  Sarkies,  and  the  infant 
defendants,  who  were  resident  at  Calcutta,  put  in  their 
answers;  G.  Hartwell,  by  his  answer,  first  to  the  original 
will,  admitted  that,  in  July,  1813,  letters  of  administration 
of  the  personal  estate  of  the  testator  Sarkies  ter  Johannes 
were  granted  to  him  as  the  agent  of  the  testator's  executors ; 
but  denied  that  he  possessed  himself  of  any  part  of  the  estate 
save  the  dividends  on  the  50,000/.  three  per  cent  consols, 
which  accrued  due  since  his  death,  and  which  this  defendant 
received  up  to  and  including  the  dividend  due  the  5th  of  July, 
1822.  And  defendant  further  said,  that  at  and  for  some  time 
before  and  since  the  time  of  the  death  of  testator,  he  (defend- 
ant) carried  on  business  in  London,  in  partnership  with  W. 
Fairlie,  H.  Bonham,  and  J.  Innes,  under  the  style  of  Fairlie, 
Bonham,  &;  Co.,  in  which  S.  Brasier  became  a  partner ;  and 
that  the  said  four  sons  of  the  testator,  for  some  time  pre- 
viously as  well  as  subsequently  to  his  death,  carried  on  busi- 
ness as  merchants  in  Calcutta,  in  partnership  together,  under 
the  style  of  '^  Johannes  Sarkies  &  Co.,"  and  Fairlie,  Bonham, 
&  Co.  had.  divers  dealings  with  the  firm  of  Johannes  Sarkies 
&  Co. ;  and  defendant  and  his  partners,  for  some  time  pre- 
viously to  the  death  of  testator,  received  the  dividends  on  the 
50,000/.  three  per  cent  consols  by  virtue  of  a  letter  of  attorney 
executed  by  the  testator,  and  by  his  directions  placed  the 
same  to  the  credit  of  Johannes  Sarkies  &  Co. ;  and  that  after 
testator's  death,  his  said  four  sons  sent  to  defendant  and  his 
partners  a  copy  of  the  said  will,  and  also  a  power  of  attorney, 

authorizing  them  to  receive  the  dividends  then  due  and 
♦  497    to  accrue  due  on  the  said  ♦  60,000/. ;  but  the  Bank  of 

England  declining  to  pay  the  dividends  to  any  person 
not  being,  or  not  being  authorized  by,  the  legal  personal 
representative  of  the  testator  in  this  country,  defendant,  under 
the  said  power  of  attorney,  procured  letters  of  administra- 
tion, &c.,  and  by  virtue  thereof  received  the  dividends  since 
the  death  of  testator,  and  placed  them,  by  the  direction  and 
[414] 


COLVIN  V.   HARTWELL.  ♦497 

consent  of  the  four  sons,  and  the  survivor  of  them  carrjring 
on  business  under  the  said  firm  of  Johannes  Sarkies  &  Co.,  to 
the  credit  of  Johannes  Sarkies  &  Co.,  and  at  the  time  of  the 
decease  of  Marterose  Sarkies,  in  April,  1814,  the  firm  of 
Johannes  Sarkies  &  Co.  was  largely  indebted  to  the  firm  of 
Fairlie,  Bonham,  &  Co.,  on  the  balance  of  accounts,  after 
giving  credit  for  all  the  said  dividends  up  to  that  time,  and 
that  the  greatest  part  of  such  sum  was  still  owing  to  Fairlie, 
Bonham,  &  Co. ;  and  from  the  death  of  said  Marterose  up  to 
December,  1816,  the  three  brothers,  as  surviving  partners, 
continued  to  carry  on  business  imder  the  said  firm,  and  had 
divers  dealings  with  Fairlie,  Bonham,  &  Co.«  and  on  the  death 
of  Johannes  Sarkies,  they,  as  such  surviving  partners,  and  on 
the  balance  of  account  between  them  and  Fairlie,  Bonham,  & 
Co.,  were  largely  indebted  to  the  last  mentioned  firm ;  the 
greatest  part  of  which  debt  was  still  owing  to  them,  and  that 
Bectan  Sarkies,  as  the  surviving  partner  of  the  said  firm,  was 
then  justly  indebted  to  defendant  and  his  partners  in  the 
sum  of  11,0007.  and  upwards,  on  the  balance  of  all  accounts  be- 
tween them,  after  giving  him  credit  for  all  the  dividends  whicb 
had  been  received  by  the  defendant  on  the  said  50,0002.,  and 
for  all  other  monejrs  received  on  his  account ;  and  defendant 
said,  that  he  and  his  partners  gave  credit  to  the  firm  of 
Johannes  Sarkies  &  Co.,  upon  the  faith  of  the  said 
50,000/.,  and  *  of  the  defendant  and  his  partners  being  *  498 
permitted  to  apply  the  dividends  towards  the  discharge 
of  what  was  owing  to  them ;  and  that  such  dividends  were 
from  time  to  time  so  applied  by  the  direction  and  with  the 
knowledge  of  all  the  members  who  were  living  of  the  said 
firm ;  and  Bectan  being  the  sole  surviving  partner  of  the  said 
firm,  this  defendant,  on  behalf  of  himself  and  his  partners, 
claimed  to  be  entitled  to  all  the  share,  right,  and  interest  of 
said  Bectan  in  the  said  50,000Z.,  and  to  have  a  lien  or  claim 
thereon,  and  to  be  entitled  to  apply  the  same  towards  dis- 
charge of  what  was  due  and  owing  to  the  defendant  and  his 
partners  from  the  said  Bectan,  as  such  surviving  partner. 

On  the  16th  of  January,  1823,  after  the  said  answer  was 
put  in,  an  order  was  made  on  Mr.  Hartwell  to  transfer  the 
50,0002.  consols  into  the  name  of  the  Accountant-General,  in 
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trust  in  the  cause,  but  without  prejudice  to  his  and  his  part- 
ners' alleged  lien  or  claim.  A  motion,  which  was  afterwards 
made  against  Mr.  Hartwell  and  partners  for  payment  into 
Court  of  the  dividends  received  by  them  on  the  60,000/.,  was 
refused  by  the  Vice-Chancellor,  and  also  by  the  Lord  Chan- 
cellor on  appeal. 

In  February,  1828,  to  the  amended  bill  filed  by  A.  Agabeg 
(as  executor  of  his  testator,  and  also  as  creditor  of  Carrapiet 
and  Bectan  Sarkies,  on  behalf  of  himself  and  their  other 
creditors  under  the  assignment),  and  by  the  plaintiffs  in  the 
original  bill  against  the  respondents,  and  W.  Fairlie  and  H. 
Bonham  and  other  defendants,  the  respondent  6.  Hartwell 
put  in  his  answer,  admitting,  as  in  his  former  answer  was 
admitted,  and  stating,  that  in  January,  1817,  S.  Brasier  be- 
came a  partner  in  the  firm  of  Fairlie,  Bonham,  &  Co., 
*  499  but  that  scarcely  any  new  *  transactions  in  business 
took  place  between  the  said  Carrapiet  and  Bectan 
Sarkies,  or  the  survivor  of  them,  and  the  firm  of  Fairlie,  Bon- 
ham, &  Co.  subsequently  to  January,  1817,  the  transactions 
after  that  period  having  been  little  more  than  a  disposition 
and  realization  by  Fairlie,  Bonham,  &  Co.  of  merchandise 
then  on  hand,  and  pajrment  made  by  them  on  account  of 
transactions  depending ;  and  he  said  that  he  and  W.  Fairlie, 
H.  Bonham,  and  J.  Innes  had  (by  virtue  of  an  authority  given 
by  the  said  four  brothers  to  their  agents  in  America  to 
account  to  the  defendant  and  his  partners  for  the  same) 
received  sums  of  money  which  were  remitted  to  defendant 
and  his  partners  from  America,  in  the  year  1815,  to  the 
amount  altogether  of  4200Z.,  and  which  the  defendant  believed 
arose  from  the  dividends  on  the  American  funds ;  and  that 
the  same,  when  so  received,  were  carried  by  Fairlie,  Bon- 
ham, &  Co.  to  the  account  of  Johannes  Sarkies  &  Co.,  in  like 
manner  and  by  the  like  direction  as  the  dividends  on  the 
50,0002.  And  he  received  the  dividends  on  the  50,0002.  by 
virtue  of  letters  of  administration  as  aforesaid,  and  by  direc- 
tion and  consent  of  the  said  four  brothers,  and  the  survivors 
of  them  who  were  the  executors  in  India  of  the  testator  Sai^ 
kies  ter  Johannes,  and  also  legatees  of  the  same  dividends 
under  the  said  will,  and  the  persons  from  time  to  time  com- 
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posing  the  firm  of  Johannes  Sarkies  &  Co. ;  and  that  defendant 
paid  such  dividends  when  so  received  to  the  house  of  Fairlie, 
Bonham,  &  Co.,  to  the  credit  of  Johannes  Sarkies  &  Co.,  with 
Fairlie,  Bonham,  &  Co.,  and  that  the  firm  of  Johannes  Sarkies 
&  Co.,  consisting  of  such  executors  and  legatees  as  aforesaid, 
drew  bills  of  exchange  upon  Fairlie,  Bonham,  &  Co.  which 
were  duly  paid  as  they  became  due,  and  that  Fairlie, 
Bonham,  &  Co.  *  made  various  other  payments  on  *  500 
account  and  by  the  authority  of  Johannes  Sarkies  & 
Co.,  and  that  the  amount  of  such  dividends  was  thereby  paid 
to  the  said  executors  and  legatees,  and  applied  and  disposed 
of  by  the  defendant;  and  he  said  that  some  time  in  De- 
cember, 1817,  Messrs.  Bazett,  Farquhar,  Crawford,  &  Co., 
as  agents  of  the  plaintiff  A.  Agabeg  and  his  alleged  co- 
trustees, gave  notice  to  defendant  and  partners  of  their 
having  received  a  copy  of  the  alleged  assignment  and  of  the 
claim  set  up  by  them  under  the  same,  and  made  some  such 
requests  to  the  defendant  and  partners  as  in  the  bill  men- 
tioned ;  and  he  said  that  he  received  the  interest  and  dividends 
of  the  50,000Z.,  with  notice  that  the  same  had  belonged  to  or 
arisen  from  the  estate  of  the  testator  Sarkies  ter  Johannes, 
and  with  notice  of  the  trusts  created  by  the  will  of  the  said 
testator,  and  that  such  parts  of  the  said  interest  as  were 
received  after  the  month  of  December,  1817,  but  no  other, 
were  received  with  notice  of  the  said  alleged  assignment  by 
Carrapiet  and  Bectan  Sarkies. 

The  defendants,  W.  Fairlie,  H.  Bonham,  J.  Innes,  and  S. 
Brasier,  put  in  their  answer  to  the  same  effect  as  the  aforesaid 
answer  of  G.  Hartwell,  and  the  cause  being  at  issue,  witnesses 
were  examined  on  the  part  of  the  plainti&,  and  certain 
admissions  were  made  by  them,  the  substance  and  effect  of 
which  are  already  partly  stated.  It  further  appeared  from 
letters  and  other  docum'ents  that  were  admitted  without  proof, 
that  the  firm  of  Johannes  Sarkies  &  Co.  was  accustomed  to 
make  consignments  of  merchandize  to  Fairlie,  Bonham,  &  Co. 
for  sale,  and  to  draw  bUls  upon  them  upon  the  credit  of  such 
consignments,  and  that  for  convenience  distinct  accounts 
were  kept  of  such  consignments  and  the  bills  drawn  in  re- 
spect of  them,  until  the  consignments  had  been  sold  and 
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*  501   *  the  produce  of  the  sales  realized  and  the  bills  paid, 

when  the  particular  account  was  closed,  and  the  bal- 
ance became  an  item  in  the  general  account  of  the  house  of 
Johannes  Sarkies  &  Co.  It  also  appeared  from  the  correspond- 
ence between  the  parties,  that  when  their  letters  related  to 
their  mercantile  affairs,  they  were  signed  or  addressed,  as  the 
case  might  be,  "Johannes  Sarkies  &  Co.,"  but  when  the 
letters  related  to  the  funds  in  question,  each  brother  signed 
the  same  as  in  his  individual  character,  and  relating  to  his 
separate  .concerns;  and  in  like  manner,  Fairlie,  Bonham, 
&  Co.  addressed  their  letters  upon  such  subjects  to  the  said 
several  persons  individually.  Fairlie,  Bonham,  &  Co.,  on  the 
27th  May,  1818,  wrote  to  the  said  four  sons  in  reply  to  their 
letters,  (a)  "  We  shall  do  the  needful  with  the  power  of 
attorney  and  the  exemplification  of  the  will  which  accompa- 
nied your  favour  of  the  21st  November,  and  we  have  honoured 
your  draft  for  2000Z.,  which  will  be  carried  to  the  debit  of  a 
separate  account,  to  which  we  shall  credit  the  dividends 
from  the  stock  agreeably  to  your  desire,  and  which  shall  now 
be  transferred  into  your  names ; "  and  on  the  29th  of  July, 
1813,  they  wrote  another-  letter  to  the  said  four  sons  of  tes- 
tator, wherein,  after  referring  to  the  above  letter,  they  said, 
"  We  are  now  sorry  to  inform  you,  that  on  producing  the 
documents  at  the  bank,  we  found  that  we  could  not  be  allowed 
to  act  upon  them  before  an  administration  was  taken  out  in 
this  country.  This  we  have  accordingly  done,  and  we  have 
received  the  Midsummer  dividend,  but  this  formality  has  sub* 

jected  you  to  a  charge  of  299Z.  2«."    The  said  four 

*  602   sons  of  testator  having,  *  in  a  letter  to  Fairlie,  Bonham, 

&  Co.,  dated  the  14th  November,  1813,  with  reference 
to  their  letter  of  the  27th  of  May,  and  the  transfer  to  be 
made  of  the  bank  annuities  into  their  names,  requested  Fair^ 
lie,  Bonham,  &  Co.  to  send  to  them  a  notarial  certificate  that 
the  said  funds  were  standing  in  their  names,  Messrs.  Fairlie, 
Bonham,  &  Co.,  in  answer,  wrote  on  the  4th  of  June,  1814 :  — 

'^  This  transfer  has  not  yet  been  made,  we  having  been 
informed  that  the  directors  of  the  bank  would  not  i^dmit  of 

(a)  Vide  ante,  pp.  4SS,  4S8. 
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it  until  the  expiration  of  the  ten  years  mentioned  in  jour 
father's  will ;  but  on  our  now  renewing  our  application  for 
this  purpose,  we  find  thej  will  permit  us  to  transfer  the  whole 
into  your  four  names  jointly,  but  not  to  divide  it  into  shares ; 
the  former  we  shall  do  as  soon  as  the  stock  opens,  and  tran^ 
mit  you  notarial  certificates  thereof,  and  powers  of  attorney 
for  you  to  sign  to  enable  us  to  receive  the  dividends  in 
future." 

In  another  letter,  dated  10th  February,  1816,  after  the 
death  of  Marterose  Sarkies,  the  surviving  brothers  having 
sent  to  Fairlie,  Bonham,  &  Co.  some  documents  by  which  it 
would  be  seen  that  he  was  dead  without  issue,  Messrs.  Fair- 
lie,  Bonham,  &  Co.  wrote :  — 

*^  We  have  exhibited  these  documents  at  the  Bank  of  Eng- 
land, where  they  have  been  registered;  and  your  names 
inscribed  as  trustees  under  your  late  father's  will  for  the 
transferring  of  your  stock  in  equal  shares  to  each  of  you  upon 
the  expiration  of  ten  years  after  the  day  of  his  death,  agree- 
ably to  his  determination.  There  is,  therefore,  ample  time 
to  prepare  the  certificate  of  the  date  of  that  event,  and  the 
arrangements  which  you  may  then  have  determined  upon. 
In  the  mean  time  we  will  continue  to  receive  the  dividends 
on  the  stock  as  before,  to  be  at  your  disposal." 

It  was  also  *  admitted  by  the  plaintiff,  that  a  large    *  503 
sum  was  due  to  the  firm  of  Fairlie,  Bonham,  &  Co. 
from  the  firm  of  Johannes  Sarkies  &  Co. 

By  the  decree  made  by  the  Vice-Chancellor  on  the  hear- 
ing of  the  cause,  the  4th  of  July,  1831,  it  was  ordered  that  it 
should  be  referred  to  the  Master  to  inquire  and  state  to  the 
Court  when  Sarkies  ter  Johannes,  the  testator,  and  his  sons, 
Johannes  Sarkies,  Carrapiet  Sarkies,  and  Marterose  Sarkies 
respectively  died :  and  to  inquire  and  state  whether  the  tes- 
tator's sons,  Johannes  Sarkies,  Carrapiet  Sarkies,  and  Mar- 
terose Sarkies,  or  any  and  which  of  them,  at  the  time  of  their 
respectjive  decease,  left  any  and  what  male  issue  lawfully 
begotten:  and  to  inquire  and  state  the  ages  of  such  mala 
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issue,  and  whether  any  of  such  issue  had  since  died,  and  if  so, 
whether  after  having  attained  the  age  of  twenly-one  years ; 
in  which  case  the  Master  was  to  inquire  and  state  who  were 
their  personal  representatives,  and  if  he  should  find  that  any 
or  either  of  them  died  under  the  age  of  twenty-one,  then  to 
inquire  and  state  whether  any  or  either  of  them  left  any  and 
what  issue ;  and  the  Master  was  to  state  the  names  and  ages 
of  such  issue,  and  whether  they  were  then  living  or  dead,  and 
if  dead,  who  were  their  legal  personal  representatives ;  and 
it  was  further  ordered  that  the  Master  should  inquire  and 
state  whether  the  assignment  of  the  28th  of  March,  1817, 
was  ever  and  when  executed,  by  any  and  what  parties. 

The  Master  made  his  report,  dated  the  21st  of  May,  1832, 
which  was  confirmed  by  an  order  dated  the  6th  day  of  July, 
1832  ;  and  he  thereby  foimd,  by  the  evidence  produced  before 
him,  that  the  testator  died  on  the  16th  of  August,  1812, 
Johannes  Sarkies  died  on  the  27th  of  December,  1816,  Car- 

rapiet  Sarkies  died  on  the  1st  of  December,  1819,  and 
*  504    Marterose  *  Sarkies  died  on  the  15th  of  April,  1814 : 

and  he  found  that  Johannes  Sarkies  left  issue  three 
sons,  all  of  whom  were  living  at  Calcutta  in  Jime,  1829,  viz., 
the  plaintiffs,  Sarkies  Johannes  Sarkies,  Calchick  Johannes 
Sarkies,  and  Petruse  Johannes  Sarkies,  and  that  they  were 
bom  at  the  times  mentioned  in  his  said  report ;  and  he  found 
that  Carrapiet  Sarkies,  the  second  son  of  testator,  left  two 
sons,  as  alleged  before  him,  but  not  hitherto  proved  by  evi- 
dence, viz.,  Johannes  Carrapiet  Sarkies,  and  Morat  Carrapiet 
Sarkies,  the  infant  defendants  in  this  suit;  and  that  Mar^ 
terose  Sarkies,  the  youngest  son  of  testator,  did  not  leave 
any  male  issue ;  and  as  to  the  execution  of  the  assignment, 
the  Master  certified  that  by  the  evidence  produced  to  him, 
he  found  that  the  said  indenture  was  duly  executed  on  the 
28th  of  March,  1817,  by  Carrapiet  and  Bectan  Sarkies, 
and  by  Alexander  Colvin,  H.  Mathew,  and  A.  Agabeg  and 
others. 

The  said  cause  came  on  to  be  heard  on  further  directions 

before  the  yice-Chancellor,  on  the  15th  of  February,  1833, 

and  by  the  decree  then  made,  it  was  ordered  that  it  .should 

be  referred  back  to  the  Master,  to  tax  the  costs  of  the  defend- 
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ant,  G.  Hartwell,  as  administrator  of  the  said  testator,  relating 
to  the  execution  of  the  trusts  of  the  will,  or  to  the  said  suit, 
and  which  were  not  costs  in  the  cause,  and  also  to  tax  all 
parties  their  costs  of  the  suit ;  and  it  was  ordered  that  such 
costs  should  be  paid  as  therein  mentioned:  and  his  Honor 
declared  that  the  firm  of  Fairlie,  Bonham,  &  Co.,  were  entitled 
to  the  dividends  of  the  50,000Z.  bank  3  per  cent  annuities 
which  belonged  to  Johannes  Sarkies,  Carrapiet  Sarkies,  Bectan 
Sarkies,  and  Marterose  Sarkies,  the  sons  of  the  testator, 
and  which  were  received  by  Fairlie,  Bonham,  &  Co.  *  up  *  605 
to  the  time  of  the  respective  deaths  of  Johannes  Sar- 
kies and  Carrapiet  Sarkies,  and  that  Fairlie,  Bonham,  &  Co., 
were  also  entitled  to  the  one-third  share  of  Bectan  Sarkies  in 
the  said  60,000/.,  and  to  the  dividends  and  accumulations  of 
his  one-third  share  towards  payment  of  the  debts  due  to  them 
by  the  firm  of  Sarkies  &  Co. :  and  his  Honor  further  ordered 
that  the  Master  should  take  an  account  of  what  was  due  to 
the  defendants,  G.  Hartwell,  J.  Innes,  and  S.  Brasier,  as  sur- 
viving partners  of  the  firm  of  Fairlie,  Bonham,  &  Co.,  from 
the  defendant,  Bectan  Sarkies,  as  surviving  partner  of  the 
firm  of  Johannes  Sarkies  &  Co.,  in  respect  of  the  dealings 
and  transactions  between  the  said  firms :  and  it  was  further 
ordered  that  the  Master  should  also  take  an  account  of  the 
dividends  in  respect  of  the  one-third  shares  of  the  male  issue 
of  Johannes  Sarkies  and  Carrapiet  Sarkies  of  the  said  sum  of 
60,000Z.  received  by  the  defendants,  Hartwell,  Innes,  and 
Brasier,  and  by  W.  Fairlie  and  H.  Bonham,  both  deceased, 
in  their  lifetimes,  since  the  time  of  the  respective  deaths  of 
Johannes  and  Carrapiet  Sarkies ;  and  the  Court  declared  that 
the  plaintiffs,  Sarkies  Johannes  Sarkies,  Petruse  Johannes 
Sarkies,  and  Calchick  Johannes  Sarkies,  were  entitled  to  the 
one-third  share  of  the  dividends  of  the  said  60,000Z.,  which 
had  become  due  and  been  received  since  the  death  of  Johan- 
nes Sarkies,  their  father,  and  were  also  entitled  to  a  like 
third  part  of  the  capital  of  the  said  sum,  subject  to  a  deduc- 
tion of  6000/.  each,  and  the  dividends  thereof,  which  had 
already  been  transferred  and  paid  to  them  or  carried  over  to 
their  respective  accounts,  pursuant  to  an  order  made  in  this 
cause,  the  6th  of  August,  1832 :  and  it  was  further  ordered 
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that  the  said  Master  should  carry  on  the  inquiry  by  the 

♦  506    decree  directed  as  *  to  the  male  issue  lawfully  begotten 

of  testator's  son,  Carrapiet  Sarkies ;  and  it  was  further 
ordered  that  16667.  ISs.  4(2.  bank  3  per  cent  annuities,  part 
of  the  53,986Z.  18s.  like  annuities,  standing  in  the  name  of 
the  Accountant-General  of  this  Court,  in  trust  in  this  cause, 
should  be  carried  over,  in  trust  in  this  cause,  to  the  account 
of  the  plaintiff,  Sarkies  Johannes  Sarkies ;  and  like  sums, 
parts  of  the  said  capital  stock,  to  the  respective  accounts  of 
the  other  two  infant  plaintifiB,  Calchick  Johannes  Sarkies 
and  Petruse  Johannes  Sarkies;  and  it  was  further  ordered 
that  the  Master  should  ascertain  the  respective  one-third 
shares  of  the  said  plaintiff,  and  of  the  male  issue  lawfully 
begotten  of  Carrapiet  Sarkies,  and  of  the  defendant,  Bectan 
Sarkies,  in  the  said  sum  of  50,000Z.  bank  3  per  cent  annuities, 
and  in  the  dividends,  interest,  and  accumulations  thereof, 
which  had  accrued  since  the  same  were  transferred  by  the 
defendant,  G.  Hartwell,  in  trust  in  this  cause,  after  payment 
of  costs  as  aforesaid,  (a) 

(a)  The  following  note  of  the  Vice- Chancellor's  judgment  is  taken 
from  the  short-hand  writer's  notes,  referred  to  as  correct  by  coimsel  at 
the  bar  :  — 

The  Vice-Chakcellor.  —  Sarkies  ter  Johannes,  the  father  of  these 
fonr  children  who  survived  him,  employed  the  firm  of  Scott  &  Co.  (who 
were  succeeded  by  Messrs.  Fairlie,  Bonham,  &  Co.)  as  his  agents,  and 
prior  to  the  year  1800,  they  had,  under  his  direction,  purchased  47,000/. 
three  per  cent  consols.  Then  he  writes  a  letter,  by  which  he  does  in 
effect  notify  that  he  is  going  to  retire  from  business,  and  directs  that  they 
(Scott  &  Co.)  shall  make  up  the  sum  of  50,000/.,  and  place  to  the  credit 
of  his  son,  Johannes  Sarkies,  the  annual  interest  on  the  50,000/.,  and 
they  were  to  comply  with  his  directions  on  that  subject.  Then  it  appeals 
that  this  gentleman  died  on  the  16th  August,  1812,  and  that  prior  to  that 
time  the  four  sons  had  been  carrying  on  business  as  a  house  of  trade  in 
India,  under  the  name  of  Johannes  Sarkies  &  Co.,  with  Messrs.  Fairlie, 
Bonham,  &  Co.,  and  that  they  had  accounts  with  them,  which  were  of 
this  nature  :  there  was  one  account  which  appears  sometimes  to  have 
been  called  **  your  account,"  and  sometimes  "  your  general  account ;  *' 
what  were  the  particulars  that  constituted  that  account  does  not  appear, 
but  it  seems  that  besides  that  account  there  were  accounts  carried  on 
under  this  heading,  **  Goods  per  the  Indus,"  "  Goods  per  the  Ocean," 
*»  Goods  per  the  Harriett,"  *»  Goods  per  the  Lady  Lushington,"  and  why 
the  accounts  were  so  carried  on  in  that  manner  between  the  two  houses 
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*Aviet  Agabeg  appealed  to  the  Lord  Chancellor  *507 
from   BO  much  of  the   decree  as  declared  that  the 

does  not  appear  ;  but  one  is  left  to  conjecture  that  for  the  sake  of  under- 
standing at  once  the  mode  in  which  their  respective  accounts  stood,  they 
were  kept  in  this  manner,  and  that,  nevertheless,  all  the  accounts  together 
constituted  one  general  dealing  between  the  house  in  India  and  the  house 
in  England. 

The  father  made  his  will,  the  effect  of  which  was,  to  give  the  50,000/. 
consols,  together  with  a  quantity  of  American  stock,  and  a  quantity  of 
Danish  stock,  to  his  four  sons  for  the  term  of  ten  years,  with  a  proviso, 
that  if  any  son  died  without  issue  male,  then  his  share  should  go  to  the 
survivors,  but  if  he  died  leaving  issue  male,  then  his  share  should  go  to 
his  issue  male.  The  four  sons  wrote  a  letter  on  the  19th  of  August,  and 
they  state  that  they  are  appointed  executors  to  the  will,  with  their 
mother,  and  they  state  that  the  property  in  the  English,  Danish,  and 
American  funds  is  to  be  divided  between  the  four  ;  and  they  say,  **  you 
will  therefore  have  the  goodness  to  continue  to  receive  the  interest  on  our 
accounts  under  the  authority  of  the  power  of  attorney  you  at  present 
possess,''  which  was  a  power  of  attorney  from  their  father.  It  appears 
the  father  had  appointed  his  four  sons  and  their  mother  as  executors, 
and  two  only  of  the  sons  proved  the  will  in  India,  Johannes  and  Carra^ 
piet.  Well,  a  new  power  was  sent  by  a  letter,  dated  the  21st  November, 
1812,  which  was  a  power  from  the  mother  and  the  four  sons,  and  that 
wa«  a  general  power  to  act  for  them.  They  say  in  the  letter,  **  We  doubt 
not  you  will  have  received  the  January  dividend  before  our  above  letter 
of  the  19th  of  August  could  have  reached  you,  and  we  therefore  request, 
in  this  case,  that  you  will  take  it  from  our  general  account,  and  bring  it 
to  our  credit  in  another  separate  account  under  our  different  names;  and 
such  other  dividends  as  you  may  in  future  receive,  you  will  also  bring 
into  this  new  account,  as  it  is  our  particular  wish  that  this  should  be 
kept  quite  distinct  from  our  other  concerns."  Then  they  say,  **We 
have  drawn  a  bill  under  our  old  firm  of  Johannes  Sarkies  &  Co.,  which 
will  be  immaterial,  as  we  are  the  only  members  of  that  firm. "  *  I  under- 
stand but  for  this  letter,  unless  Messrs.  Fairlie,  Bonham,  &  Co.,  had 
thought  proper  to  do  it  of  their  own  account,  that  the  dividends  received, 
and  the  drafts  drawn  in  respect  of  the  dividends,  would  have  formed  an 
item  in  the  general  account ;  but  I  do  not  observe  in  this  letter  that  it 
directs  that  there  shall  be  a  particular  account  kept  of  the  dividends  ; 
that  there  is  any  thing  like  a  representation  made  to  Fairlie,  Bonham,  & 
Co.,  that  if  at  any  time  there  should  be  a  balance  due  to  them  from  the 
house  in  India,  the  sums  of  money  that  might  be  in  their  hands  in  respect 
of  the  dividends  might  not  be  applied  in  the  liquidation  of  that  ol) liga- 
tion ;  but  this,  as  I  understand,  is  a  mere  direction  as  to  the  mode  of 


*  See  a  larger  extract  from  that  letter,  ante,  p.  489. 
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♦  508    finn  of  *  Pairlie,  Bonham,  &  Co.  were  entitled  to  the 
diyidends  of  the  SO^OOO/.  8  per  cent  consols,  which 

keeping  the  accounts  in  respect  of  the  dividends,  and  nothing  else.  Now 
Messrs.  Fairlie,  Bonham,  &  Co.,  answer  that  letter  by  a  letter  of  the  27th 
of  May ;  they  say,  *'  We  shall  do  the  needful  with  the  power  of  attorney^ 
and  the  exemplification  of  the  will  which  accompanied  your  favour  of  the 
21st  of  November,  and  we  have  honoured  your  draft  for  the  2000/.  which 
will  be  carried  to  the  debit  of  a  separate  account,  to  which  we  shall  credit 
the  dividends  from  the  stock,  agreeably  to  your  desire,  and  which  shall 
now  be  transferred  into  your  names."  Well,  then,  it  appears,  what  waa 
pretty  obvious  to  anybody  who  understands  the  law,  that  none  of  the 
dividends  could  be  received,  unless  there  was  a  personal  representative  in 
this  country  ;  but  inasmuch  as  the  power  of  attorney  was  sent  in  order 
to  enable  Fairlie,  Bonham,  &  Co.  to  accomplish  the  general  object  which 
the  parties  had,  namely,  the  receipt  of  dividends,  and  that  general  object 
could  not  be  effected  otherwise  than  by  doing  that  which  the  power  of 
attorney,  on  the  face  of  it,  authorized  them  to  do,  namely,  to  procure  an 
administration  to  one  of  their  house,  one  of  the  parties  named  in  the 
power  of  attorney  takes  out  administration,  —  that  was  Mr.  Hartwell. 

Some  letters  are  written  afterwards  on  the  subject,  and  I  do  not  think 
it  is  very  material  to  notice  whether  some  of  them,  which  were  written 
expressly  with  respect  to  the  dividends,  were  signed  with  the  names  of 
the  four  brothers,  or  the  three,  or  whether,  as  the  fact  really  was,  some 
of  them  were  only  signed  with  the  name  of  Johannes  Sarkies  &  Co.  But 
it  appears  that  the  accounts  were  from  time  to  time  transmitted,  and 
according  to  the  directions  which  were  given  in  the  letter,  the  accounts, 
that  is  to  say,  the  general  result  of  the  particular  accounts,  were  kept 
separate,  so  that  at  the  glance  of  an  eye,  the  gentlemen  in  India  could 
see  how  their  accounts  stood  in  respect  of  dividends,  as  well  as  how  their 
accounts  stood  in  respect  of  the  general  matters  of  the  goods  in  *'  the 
Lady  Lushington,"  or  the  other  ships  ;  and  it  appears  that  the  accounts 
went  on  until,  in  the  month  of  September,  1815,  Messrs.  Fairlie,  Bon- 
ham, &  Co.,  send  a  statement  of  the  accounts,  upon  which,  stating  the 
sum  of  credit,  and  setting  it  against  the  sum  of  the  debits,  it  does  appear 
the  sum  of  15,338/.  was  due  to  them,  and  in  respect  of  that,  they  say 
they  will  draw  a  bill  for  15,000/.,  which  they  hope  will  be  accepted.  On 
the  5th  of  October,  1815,  Sarkies  &  Co.  write  that  letter,  which  requests 
that  Fairlie  &  Co.  will  have  the  goodness  to  pay  over  to  Messrs.  Bazett 
&  Co.  the  half-yearly  dividends  on  the  50,000/.  stock.  Fairlie  &  Co. 
send,  —  it  does  not  appear  when  that  letter  was  received, — but  they  send 
a  letter  of  the  SOth  of  March,  1816,  containing  a  further  account ;  and  I 
observe  that  that  further  account  represents  that  the  balance  on  the 
general  account  was  there  liquidated,  and  there  was  a  sum  of  1483/.  due 
upon  that  account  only  to  Messrs.  Sarkies  and  Brothers  ;  still  the  balance 
on  the  general  account  upon  the  whole,  taking  it  altogether,  was  a  sum 
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•belonged  to  the  said  four  sons  of  the  testator,  Sar-  ♦SOS 
kies  ter  Johannes,  and  which  were  received  by  Fairlie, 

of  8000Z.  and  upwards  in  favour  of  Fairlie,  Bonham,  &  Co.,  and  I  pre- 
sutne  that  at  that  time  they  could  not  have  received  the  letter  of  the  5th 
of  Octoher,  1815,  for  without  douht  they  would  have  noticed  it,  hut  we 
find  that  they  did  receive  that  letter  some  time  in  the  year  1816,  and 
reading  the  letter  of  the  29th  of  June,  1816,  which  really  appears  to  me, 
though  it  may  not  be  called  an  assertion  of  right,  is  a  civil  remonstrance 
against  the  claim  which  the  other  side  made,  and  therefore  it  was  an 
assertion  of  right  to  the  extent  to  which,  in  common  politeness,  they 
thought  they  were  at  liberty  in  the  first  instance  to  go  generally  in  pro- 
testing against  the  claim  which  was  made,  and  I  think  it  no  objection  to 
their  right,  if  they  had  the  right,  that  they  did  not  put  their  right  in 
more  distinct  terms  ;  and  I  apprehend,  unless  they  had  a  lawyer  at  their 
elbow,  with  whom  theyxsould  have  conferred,  it  would  have  been  impos- 
sible for  them  to  state  the  whole  of  their  right,  as  it  might  ultimately 
stand.  Then  on  the  15th  of  August,  1816,  they  make  another  reference 
to  the  demand  on  the  transfer  of  the  dividends,  with  which  they  do  not 
comply.  Then  they  represent  again,  that  on  the  statement  of  all  accounts 
as  they  then  stood,  there  appeared  to  be  a  balance,  it  might  have  been  of 
11,000/.,  or  thereabout,  or  9000/.,  and  they  offered  to  draw  in  respect  of 
that  balance  a  bill  of  50,000  sicca  rupees.  Well,  then,  it  appears  that  in 
the  interim  the  death  of  Marterose  had  been  notified,  but  that  made  no 
difference  with  respect  to  the  mode  of  dealing. 

Now  Mr.  Fepys  *  says  that  Messrs.  Fairlie,  Bonham,  &  Co.  have  no 
right  to  apply  the  sums  of  money  that  they  might  receive  in  respect  of 
dividends,  or  use  any  power  they  might  acquire  over  the  stock,  for  the 
purpose  of  liquidating  that  general  balance,  unless  by  contract,  whereas 
it  rather  appears  to  me  that  the  converse  of  the  rule  is  the  case,  and  they 
cannot  be  asked  to  give  up  the  dividends  that  they  receive,  or  resign  the 
legal  power  which  they  have  acquired,  without  having  the  balance  paid 
to  them,  imless  there  was  a  contract  that  it  should  be  so.  Supposing 
there  had  been  no  contract  at  all,  it  does  appear  to  me  not  only  consistent 
with  natural  justice,  but  there  is  a  rule  as  to  that  in  the  Court,  that  is, 
that  they  who  come  for  equity  shall  not  have  it  unless  they  will  do 
equity  :  it  is  contrary  to  equity  to  ask  to  displace  a  legal  right,  and  parties 
I  apprehend  are  not  at  liberty  to  do  that,  unless  they  will  give  to  the 
parties,  against  whom  they  claim,  that  which,  on  a  general  view  of  justice, 
is  their  due.  Now,  I  am  quite  free  to  admit,  that  possibly  the  parties 
never  did  contemplate,  at  the  time  when  the  power  of  attorney  was  sent 
over,  and  the  administration  had  actually  been  obtained  by  Hartwell, 
that  would  give  to  Mr.  Hartwell,  as  one  of  the  house  of  Fairlie,  Bonham, 
&  Co.,  a  general  lien  over  the  fund  as  against  all  the  parties,  whose 


*  Then  of  counsel  for  the  plaintiffs  in  the  cause. 
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*610    *Bonham,  Ss  Co.  up  to  the  time  of  the  respective 
deaths  of  Johannes  Sarkies  and   Carrapiet  Sarkies, 

interests  were  such  as  that  they  could  be  bound  by  that  act ;  but  my 
opinion  is,  that  if  by  any  accident  Fairlie,  Bonham,  &  Co.  did  acquire 
the  legal  dominion  over  the  fund  as  against  those  parties  with  whom  they 
were  dealing  in  this  mercantile  account,  they  would  have  had  a  right  at 
any  time  to  say,  **  we  will  use  our  legal  power  to  the  utmost,  unless  you 
will  first  of  all  do  us  equity,  which  natural  justice  points  out,  namely, 
pay  us  the  balance  that  is  due  from  you  ; "  and  it  appears  to  me,  there- 
fore, that  inasmuch  as  there  is  no  clear  contract  that  it  should  be  other- 
wise, and  inasmuch  as  the  only  fair  result,  in  my  mind,  of  the  directions 
which  were  giren  in  the  month  of  August,  1812,  were,  that  the  separate 
accounts  should  be  kept,  you  are  not  at  liberty  to  say  that  Messrs.  Fairlie, 
Bonham,  &  Co.  had  entered  into  a  contract,  whereby  they  were  to  place 
themselves  in  the  tantalizing  position,  that  they  were  to  receive  the 
dividends  coming  from  the  stock,  and  not  to  receive^them  in  liquidation 
of  the  balance  due  to  them  on  their  account,  and  thus  place  themselves 
in  a  situation  in  which  they  must  hand  over  the  dividends,  and  still  see 
their  own  balance  unpaid,  and  it  is  clear  to  me  that  the  parties  all  along 
dealt  on  the  supposition  that  those  accounts  should  be  closed.  And  in 
answer  to  the  observation  made  with  respect  to  this  very  letter,  which 
was  written  by  them  after  they  had  received  the  first  notification  of  the 
demand  that  they  should  transfer  the  dividends  to  Bazett  &  Co.,  it 
appears  they  had  at  that  time  drawn  their  bill  for  15,000/. ,  which  they 
continually  might  have  expected  to  have  been  honoured,  therefore  it  was 
not  necessary  for  them  at  that  time  to  make  more  than  they  did  then,  — 
that  little  remonstrance. 

My  opinion,  therefore,  is,  this  being  a  case  in  which  beneficial  owners 
of  the  stock  are  seeking  to  have  the  act  of  the  executors  set  aside, —  but  we 
are  dealing  only  with  the  act  of  the  executors,  not  so  much  quasi  executors 
as  quasi  the  beneficial  owners,  —  that  we  are  at  liberty  to  say  in  a  cotirt  of 
equity,  that,  inasmuch  as  the  residuary  legatees,  stating  themselves  to  be 
such,  dealing  with  Fairlie,  Bonham,  &  Co.,  as  such  do  authorize  Fairlie, 
Bonham,  &  Co.  to  acquire  the  legal  power  over  the  fund,  Fairlie,  Bonham, 
&  Co.  may  say,  you  have  given  us  a  power,  and  now  we  will  use  it.  I 
should  say,  therefore,  as  against  the  ultimate  survivor,  that  as  he  repre- 
sents the  house  he  is  not  to  take  away  the  corpus  of  the  fund  to  which  he 
is  now  become  entitled,  unless  he  does  equity  by  satisfying  his  balance. 
My  opinion,  therefore,  is,  that  this  is  a  case  in  which  Fairlie,  Bonham, 
&  Co.  are  entitled  first  to  have  the  dividends,  as  far  as  there  were 
dividends,  received  from  the  shares,  applied  in  satisfaction  of  their 
account,  and  then,  as  far  as  Bectan's  share  remains,  they  are  entitled  to 
apply  it  in  satisfaction  of  the  balance  due  to  them  ;  and  Mr.  Agabeg,  in 
his  capacity  of  assignee  under  the  deed  of  1817,  took  only  an  equity,  and 
therefore  can  only  take  the  property  subject  to  the  prior  equities. 
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•and  that  they  were  also  entitled  to  the  one-third  ♦Sll 
share  of  Becktan  Sarkies,  in  the  said  50,0007.,  and  to 
the  dividends  and  accumulations  of  his  one-third  share,  in  or 
towards  payment  of  the  debts  due  to  them  by  the  firm  of 
Johannes,  Sarkies,  &  Co. ;  and  as  ordered  that  the  Master 
should  take  an  account  of  what  was  due  to  the  defendants, 
Hartwell,  Innes,  and  Brasier,  as  surviving  partners  of  the 
said  firm  of  Fairlie,  Bonham,  &  Co.  from  the  defendant,  Bee- 
tan  Sarkies,  as  surviving  partner  of  [the  firm  of  Johannes 
Sarkies  &  Co.,  in  respect  of  the  dealings  and  transactions 
between  the  said  firms,  and  he  prayed  that  the  said  cause 
might  be  reheard  before  his  Lordship,  and  that  it  might  be 
declared  that  he  (A.  Agabeg)  was  entitled  to  the  share  of 
Bectan  Sarkies  &  Co.,  and  to  the  arrears  of  the  dividends  on 
such  share,  and  on  the  share  of  Carrapiet  Sarkies,  and  that 
the  same  might  be  transferred  and  paid  to  him  accordingly. 
A.  Agabeg  died  in  December,  1832,  having  made  his  will, 
and  letters  of  administration  of  his  personal  estate,  with  the 
will  annexed,  were  granted  to  the  appellant,  James  Colvin. 
W.  Fairlie  and  H.  Bonham  having  died  during  the  pendency 
of  that  appeal,  the  appellant  and  the  surviving  plaintifiPs  filed 
their  bill  of  revivor  against  the  surviviug  defendants  in  Feb- 
ruary, 1834,  and  the  suit  was  revived  accordingly :  and  the 
appeal  coming  on  to  be  heard  before  the  Lord  Chancellor,  in 
April,  1834,  his  Lordship,  after  taking  time  to  consider  the 
case,  aflSrmed  the  Vice-Chancellor's  decree,  without  costs,  by 
an  order  dated  the  22d  of  May,  1834.  (a) 

(a)  The  following  is  from  the  short-hand  writer's  notes  of  the  Lord 
Chancellor's  judgment,  also  referred  to  at  the  bar  :  — 

The  Lord  Chancellor.* — In  this  case,  on  which  I  intimated  a 
strong  opinion  in  the  course  of  the  argument,  it  was  so  materially  shaken 
by  the  very  elaborate  and  able  reply  of  Mr.  Solicitor-General,t  that  I  took 
time  to  consider,  but  upon  fully  considering  the  case,  I  remain  of  the 
opinion  which  I  originally  had,  and  am  disposed  to  aflirm  the  decree  with- 
out costs.  I  do  not  say  it  is  a  case  which  appears  to  me  by  any  means 
clear  or  free  from  doubt.  I  was  certainly  shaken  by  the  argument  of  the 
Solicitor- General  in  the  reply,  but  I  cannot  think  that  my  opinion  is  so 
materially  changed  as  to  justify  me  in  dissenting  from  the  Court  below. 
On  the  whole,  I  think  his  Honor  came  to  the  right  conclusion. 


♦  Lord  Brougham.  f  Sir  C.  C.  Pepys. 

[427] 


♦612  CASES  IN  THE   HOUSE  OP  LORDS. 

♦  512        *  The  appellant  then  presented  his  petition  of  appeal 

to  this  House,  from  the  above  stated  part  of  the  Vice- 
Chancellor's  decree  and  the  order  of  the  Lord  Chancellor 
affirming  it. 

Mr.  Wigram  and  Mr.  Teed^  for  the  appellant.  —  There  was 
no  contract,  expressed  or  implied,  between  the  Messrs.  Sar- 
kies  Brothers  and  the  respondents,  or  any  of  them,  that 
could  entitle  the  respondents  to  a  lien  on  the  50,000Z.  three 
per  cent  bank  annuities,  or  on  the  dividends  thereon ;  and 
without  contract  no  such  lien  could  exist.  On  the  contrary, 
the  letter  written  by  the  four  brothers  to  Fairlie,  Bonham,  & 
Co.,  the  21st  of  November,  1812,  directed  the  account  of  the 
dividends  of  the  fund  to  be  kept  distinct  froiji  their  mercan- 
tile accounts ;  and  accordingly  the  accounts  were  kept  dis- 
tinct, and  regularly  transmitted  in  that  fonn  to  the  brothers 
in  India  until  the  year  1815,  when  Fairlie,  Bonham,  &  Co. 
furnished  an  account,  showing  a  balance  of  upwards  of 
15,000Z.  in  their  favour,  upon  the  mercantile  transactions. 
By  another  letter,  dated  the  14th  of  November,  1813,  the 
surviving  brothers  desired  the  stock  to  be  transferred  to  their 
own  names.  The  appellant  does  not  deny  that  the  house  of 
Johannes  Sarkies  &  Co.  was  largely  indebted  to  Fairlie  &  Co., 
but  he  confidently  submits,  that  Mr.  Hartwell,  as  the 

*  513    administrator,  *  with  the  will  annexed,  of  the  testator, 

Sarkies  ter  Johannes,  was  not,  when  the  assignment  of 
the  28th  of  March,  1817,  was  executed,  and  when  he  received 
notice  of  it,  and  is  not  now,  entitled,  as  against  the  assignees 
of  Carrapiet  Sarkies  and  Bectan  Sarkies,  to  retain  their  shares, 
or  the  share  of  Bectan  Sarkies,  of  the  50,000Z.  bank  annuities 
and  dividends,  for  the  payment  of  any  debt  owing  by  the 
house  of  Johannes  Sarkies  &  Co.  to  the  house  of  Fairlie, 
Bonham,  &  Co.  The  Vice-Chancellor,  by  his  judgment,  put 
the  claim  of  the  respoftdents  on  the  principle,  that,  if  you 
come  to  a  Court  of  Equity  for  its  aid  to  enforce  a  right,  you 
will  be  required  first  to  do  equity.  But  that  principle  was 
not  applicable  to  this  case.  This  was  a  trust  fund,  and  was 
wholly  distinct  from  the  general  business  transactions  of  the 
parties.  His  Honor's  judgment  could  not  have  received  the 
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assent  of  the  Lord  Chancellor,  had  it  not  been  for  the  neces- 
sary absence  of  the  leading  counsel  for  the  appellant  at  the 
opening  of  the  appeal ;  the  junior,  who  was  obliged  to  go  on, 
only  reading  his  brief,  whereupon  the  Lord  Chancellor  inti- 
mated to  the  leading  counsel  for  the  respondents  his  opinion, 
that  there  was  no  occasion  for  him  to  offer  any  argiunents, 
and  therefore  the  case  was  not  argued.  The  reply,  however, 
afterwards  made  by  the  Solicitor-General,  who  had  then  been 
able  to  attend,  made  such  an  impression  on  the  Lord  Chan- 
cellor that  he  said  he  entertained  doubts  on  the  question; 
but  his  Lordship,  notwithstanding,  ajQ^med  the  Vice-Chan- 
cellor's decree.  These  judgments  in  the  Courts  below  leave 
this  position  on  their  records,  that  because  parties  coming  into 
Court  to  claim  a  trust  fund  are  found  to  owe  a  debt,  and  have 
not  offered  to  pay  it,  the  creditors  are  to  have  a  lien  on  the 
fund  claimed. 

The  power  acquired  by  Mr.  Hartwell  over  the  fund 
♦  was  given  to  him  by  the  legatees  for  a  purpose  dis-  *  514 
tinct  and  separate  from  their  mercantile  concerns  and 
engagements,  and  he  and. his  partners  engaged  to  procure  the 
fund  to  be  transferred  into  the  names  of  the  legatees,  and  to 
place  the  dividends,  when  received,  at  their  disposal.  All 
the  interest  which  Carrapiet  and  Bectan  Sarkies  had  in  the 
stock  at  the  time  of  the  execution  of  the  assignment  passed 
to  Agabeg  and  his  cotrustees  for  the  benefit  of  themselves 
and  the  other  creditors  of  the  assignees,  and  the  appellant 
now  representing  the  assignees  is  entitled  to  the  same.  By 
the  terms  of  the  assignment,  the  assignees  had  power  to  dis- 
pose of  the  stock,  and  apply  it  according  to  the  trusts,  so  that 
the  case  of  Pope  v.  Whitcombe^  (a)  where  no  interest  had 
vested  in  the  assignee,  could  not  aid  the  respondents;  it 
was  rather  an  authority  for  the  appellant.  The  interest  of 
Mr.  Hartwell  in  the  stock  was  the  interest  of  the  legatees 
named  by  the  testator,  of  whom  Mr.  Hartwell  was  only  the 
administrator.  But  even  if  this  were  a  question  of  set-off, 
the  respondents  could  not  retain  against  the  claim  of  the 
appellant,  the  assignee  of  two  of  the  sons,  a  debt  due  to 
them  from  the  whole  firm  of  Sarkies  &  Co.    It  was  not  held 

(a)  8  Boss.  124. 
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by  either  the  Vice-Chancellor  or  Lord  Chancellor  that  the 
power  of  attorney  given  to  the  house  of  Fairlie,  Bonham,  & 
Co.  was  intended  by  any  of  the  parties  to  be  a  security  for 
advances  by  the  latter  to  the  brothers  Sarkies. 

Mr,  Pemberton  and  Mr.  Knight  (Mr.  Blunt  with  them),  for 
the  respondents.  —  This  is  an  appeal  by  one  of  the  several 

plaintiffs  in  the  Court  below,  which  is  an  objection  to 
*515    the  regularity  of  the  appeal  on  *  which  the  House 

would  decide.  In  the  Court  of  Chancery  it  was  usual 
for  one  of  several  defendants  to  appeal,  but  not  for  one  of 
several  plaintifife. 

One  question  on  the  merits  is  what  construction  is  to  be  put 
on  the  deed  of  assignment.  It  is  insisted,  for  the  appellant, 
that  the  whole  interest  of  Carrapiet  and  Bectan  Sarkies 
in  the  fund  passed  by  the  assignment.  The  respondents,  on 
the  other  hand,  contend  that  the  fund  cannot,  upon  any 
principle  of  equity  or  justice,  be  taken  out  of  their  posses- 
sion until  the  debt  contracted  on  the  faith  of  the  fund  is  paid 
to  them.  The  Vice-Chancellor  did  not  use  the  word  lien 
in  giving  his  judgment,  but  he  said  the  respondents  were 
entitled  to  hold  the  fund  until  their  debt  was  discharged. 
But  whether  the  claim  of  the  respondents  is  to  be  called  lien 
or  not  is  quite  immaterial,  the  justice  of  the  demand  remains 
the  same.  The  case  of  Pope  v.  Whitcome  (a)  was  quite 
applicable  to  this  ;  that  was  also  a  creditor's  suit,  and  it  was 
there  held  that  the  assignment  of  all  her  estate  and  effects 
by  a  person  entitled  to  a  residue  under  a  will,  after  the  death 
of  a  person  to  whom  the  interest  of  the  residue  was  given 
for  life,  did  fiot  pass  any  interest  in  the  residue.  The  trans- 
actions in  respect  of  which  the  credit  was  given  by  the 
respondents  to  the  firm  of  Sarkies  &  Co.  fell  within  the 
doctrine  of  set-off,  as  stated  by  Lord  Eldon  in  VMiamy  v. 
Nobhy  (6)  where  his  Lordship,  upon  a  second  argument, 
allowed  a  joint  debt  to  be  set  off  against  a  separate  debt. 
The  debt  of  a  surviving  partner  may  be  treated  as  his  own 
debt,  and  set  off  against  a  demand  he  has  in  his  private  right. 

(a)  3  Ru88.  124.  (h)  Metiv.  593  ;  see  618  et  seq, 
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Slipper  V.  Stidstone^  (a)  French  v.  Andrade.  (J)  Car- 
rapiet  and  Bectan  Starkies  were  *  the  surviving  part-  *  616 
ners  of  this  firm,  and  after  Carrapiet's  death  Messrs. 
Fairlie,  Bonham,  &  Co.  had  a  right  to  set  off  the  debt  of  the 
partnership  against  Bectan,  the  survivor.  In  cases  of  mutual 
demands,  a  Court  of  Equity  will  take  advantage  of  slight  cir- 
cumstances to  do  both  parties  justice,  and  will  hold  the  bal- 
ance of  the  accounts  only  to  be  the  debt.  Jeffs  v.  Wood,  (c) 
•The  plaintiff  coming  to  the  Court  of  Equity  ought  to  be 
ready  to  do  equity,  especially  as  the  respondents,  if  deprived 
of  the  benefit  of  this  fund,  must  lose  the  whole  of  the  debt 
due  to  them.  To  prevent  such  injustice,  a  Court  of  Equity 
would  lay  hold  of  very  slight  circumstances.  Shish  v.  Fos- 
ter, (rf) 

It  was  a  misconstruction  of  the  respondents'  letter  of  the 
10th  of  February,  1816,  to  say  that-it  was  calculated  to  lead 
the  Messrs.  Sarkies  to  believe  that  the  stock  was  transferred 
to  their  own  names.    They  say :  — 

"  We  have  exhibited  these  documents  at  the  Bank  of 
England,  where  they  have  been  registered,  and  your  names 
inscribed  as  trustees  imder  your  father's  will  for  the  transfer- 
ring of  your  stock  in  equal  shares  to  each  of  you  upon  the 
expiration  of  ten  years  after  the  day  of  his  death  agreeably 
to  his  destination.  There  is  therefore  ample  time  to  prepare 
the  certificate  of  the  date  of  that  event,  and  the  arrange- 
ments which  you  may  then  have  determined  upon.  In  the 
mean  time  we  will  continue  to  receive  the  dividends  on  the 
stock  as  before,  to  be  at  your  disposal." 

Their  letter  of  the  29th  of  June,  1816,  clearly  showed  that 
they  did  not  intend  to  part  with  the  fund  until  their  debt  was 
paid.  "  We  have,"  they  write,  "  to  acknowledge  the  receipt 
of  your  favour  of  the  5th  of  October,  1816,  desiring  us 
to  pay  Messrs.  Bruce,  Bazett,  &  Co.  here  *  the  divi-  *  617 
dends  as  they  arise  on  the  60,000Z.  consols  in  the 
stocks.    From  the  state  of  your  accoimt  current  which  we 

(a)  5  T.  R.  493.  (6)  6  T.  R.  582. 

(c)  2  P.  Wms.  128.  (cQ  1  Ves.  Sen.  87. 
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sent  you  in  March,  you  will  see  that  we  cannot  with  any 
decency  be  called  upon  to  pay  away  any  funds  that  can 
assist  in  reducing  our  heavy  advance,  &c.  But  this  partic- 
ular fund  is  the  last  of  aU  that  we  should  have  expected 
to  be  diverted  from  its  usual  channel,  as  it  must  for  many 
years  necessarily  pass  through  our  hands  from  the  confi- 
dence reposed  in  us  by  the  late  Mr.  Sarkies." 

How  could  it  be  contended  after  that  letter  that  the 
respondents  had  represented  that  they  had  actually  trans- 
ferred the  stock? 

It  was  important  to  bear  in  mind  that  all  the  dividends 
were  considered  as  partnership  property,  as  between  both 
firms.  If  all  the  partners  in  the  firm  of  Fairlie,  Bonham,  & 
Co.  had  joined  in  taking  out  the  administration,  there  could 
be  no  question  of  their  right  to  retain  the  dividends  towards 
payment  of  their  advances.  They  have  dealt  with  the  fimd 
just  as  if  they  had  all  joined  in  the  administration.  Their 
Lordships  would  not  make  any  distinction  because  Mr.  Hart- 
well  alone,  and  not  all  the  partners,  took  out  the  administra- 
tion. The  soundness  of  the  decree  appealed  against  does 
not  depend  on  the  opinion  of  the  present  Vice-Chancellor 
and  of  Lord  Brougham  only,  for  Sir  John  Leach,  Vice- 
Chancellor,  refused  a  motion  for  an  order  on  the  respondents 
to  pay  the  dividends  into  Court,  and  Lord  Eldon,  Chancel- 
lor, aflfirmed  that  order  with  costs.  Without  giving  undue 
importance  to  decisions  on  interlocutory  motions,  still  it  was 
fair  to  presume  that  Sir  John  Leach  and  Lord  Eldon  held 
the  same  opinion  that  Sir  Lancelot  Shadwell  and  Lord 
Brougham  held  in  this  case. 

The  forms  in  which  the  accounts  were  transmitted  by 

•  618  the  respondents  to  Sarkies  &  Co.,  showed  clearly  *  that 

the  dividends  on  the  stock  were  considered  by  both 
houses  as  partnership  property.  The  accounts  were  mixed 
accounts,  and  comprised  all  the  dealings  and  transactions 
between  the  parties.  The  respondents  continued  to  receive 
the  dividends  under  the  first  power  given  to  them  by  the 
testator,  and  to  place  them  to  the  credit  of  Johannes  Sarkies 
&  Co.,  as  they  used  to  do  under  the  old  authority.  The  four 
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sons  were  the  owners  of  the  fund  as  long  as  they  lived ;  they 
were  all  the  partners  in  the  finn,  and  so  after  some  of  them 
died,  the  survivors  were  owners  of  the  fund,  and  also  con- 
stituted the  firm,  until  Bectan  alone  surviving  became  inter- 
ested in  the  third  share  of  the  stock ;  and  he  alone  represented 
the  firm  and  the  firm's  liabilities. 

Mr.  Wigram^  in  reply.  — ^The  answer  to  the  formal  objec- 
tion, that  one  only  of  the  plaintiffs  appealed  from  the  decree, 
is,  that  Aviet  Agabeg,  who  is  represented  by  the  appellant, 
was  the  only  plaintiff  below  who  did  not  obtain  all  that 
he  asked  for  by  the  decree;  all  the  other  plaintiffe  having 
obtained  what  they  asked  had  no  occasion  to  complain,  and 
it  would  be  improper  to  make  them  parties  to  the  appeal. 
Smith  V.  Snow,  (a)  In  that  case  persons  against  whom  the 
biU  could  not  pray  any  relief,  being  made  parties,  a  demurrer 
by  them  to  the  bill  was  allowed.  The  appeal  in  this  case 
from  the  Vice-Chancellor  to  the  Lord  Chancellor  was  brought 
by  Agabeg  alone,  and  this  objection  was  not  then  made. 
The  same  appeal  is  now  brought  here.  If  any  objection 
could  be  taken  to  the  form  of  the  appeal,  it  should  have 
been  taken  before  the  appeal  committee,  and  of  that  opinion 
were  their  Lordships  in  the  appeal  of  Attwood  v.  Small^  when 
that  appeal  came  to  be  argued  in  1836. 

*  With  respect  to  the  effect  of  the  deed  of  assignment,  *  519 
it  was  clearly  the  intention  of  the  Sarkies  to  assign  all 
their  effects  for  the  purpose  of  paying  their  debts.  The  effects 
in  England,  and  therefore  the  stock  and  dividends,  were 
undoubtedly  included.  It  was  impossible  to  argue  seriously 
that  this  fund  was  not  intended  to  be  assigned,  and  that  it 
was  not  assigned.  From  the  refusal,  by  Sir  J.  Leach  and 
Lord  Eldon,  of  the  order  on  Mr.  Hartwell  to  pay  the  divi- 
dends into  court,  no  argument  could  be  drawn  against  the 
appellant's  present  demand.  Lord  Brougham  expressed 
doubts  of  the  propriety  of  the  Vice-Chancellor's  decree, 
although  he  assented  to  it. 

The  argimient  for  the  respondents  proceeded  upon  the 
footing  of  lien,  mutual  credit,  set-off,  contract,  &c.,  in  vague 

(a)  8  Madd.  10. 
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and  general  tenns,  but,  in  truth,  no  one  point  was  relied  on 
to  sustain  the  decree.  There  was  no  case  for  set-o£F.  There 
was  no  mutual  credit.  The  amount  of  this  fund  was  sep- 
arate and  distinct  from  the  mercantile  accounts.  Whether 
Mr.  Hartwell,  in  his  character  of  administrator,  was  distinct 
from  his  firm  or  not,  was  not  a  matter  that  could  affect  the 
appellant's  right ;  but  still,  to  make  the  appellant's  case  the 
stronger,  he  had  a  right  to  contend  that  Mr.  HartweU  was 
distinct  from  the  firm  in  his  character  of  administrator;  he 
was  sole  administrator ;  the  Messrs.  Sarkies  desired  that  this 
property  should  be  kept  distinct  from  their  other  transactions, 
and  Messrs.  Fairlie,  Bonham,  &  Co.  agreed  to  keep  it  distinct. 
The  power  of  attorney  was  given  for  the  limited  purpose  of 
receiving  the  dividends,  and  it  was  revocable  at  any  tiine  at 
the  will  of  the  executors.  The  administration  necessarily 
taken  out  here  enlarged  the  power.  Notwithstanding  the 
enlarged  power,  still  the  firm  of  Fairlie,  Bonham,  & 

*  620   Co.  *  wrote  to  the  Indian  firm,  to  the  effect  that  they 

had  given  them  complete  dominion  over  the  stock  by 
transferring  it  into  their  names,  limiting  their  own  power  to 
the  receiving  of  the  dividends.  The  letters  written  by  Fair- 
lie,  Bonham,  &  Co.  showed  that  they  did  not  conceive  that 
they  had  any  lien  on  the  fund. 

December  12. 

The  Earl  op  Devon.  —  My  Lords,  there  is  a  case  of  Colvin 
V.  Hartwell  and  others,  which  was  heard  before  your  Lord- 
ships some  time  ago,  by  my  noble  and  learned  friend  on  the 
woolsack,  and  a  noble  and  learned  friend  (a)  now  absent.  I 
have  had  several  discussions  with  those  noble  Lords,  and  I 
believe  I  am  authorized  to  say  there  is  not  any  difference  of 
opinion  whatever  between  those  who  heard  that  case ;  and  I 
wUl,  therefore,  now  proceed  to  move  the  judgments  of  your 
Lordships  upon  it.  I  will  first  take  the  liberty  of  stating  the 
view  which  I  take  of  the  case.  For  the  expressions  used  in 
that  statement,  only  I  myself  am,  of  course,  answerable ;  but  in 
the  result  I  am  authorized  to  state,  that  the  noble  and  learned 
Lord  who  is  absent  perfectly  agrees  in  the  view  I  am  about 

(a)  Lord  Lti^dhurst. 
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to  state  to  your  Lordships.    My  noble  and  learned  friend 
who  is  present  will  state  his  own  view. 

The  first  point  to  be  considered  in  this  case  is,  whether  the 
assignment  of  the  28th  of  March,  1817,  carried  the  stock  in 
question  to  Messrs.  Colvin,  Mathews,  and  Agabeg,  as  trus- 
tees for  the  creditors  of  Carrapiet  and  Bectan  Sarkies ;  be- 
cause, upon  this  question  the  right  of  the  plaintiff  to  sue 
must  depend.  I  think  the  stock  does  pass  by  that  assign- 
ment, so  far  as  it  was  intended  to  pass  it. 

The  main  question  then  arises,  viz.,  whether  the 
•house  of  Fairlie,  Bonham,  &  Co.  is  entitled  to  hold  *  521 
the  third  share  of  Bectan  Sarkies  in  this  stock,  and  the 
dividends  received  by  them,  as  against  such  assignees,  in 
virtue  of  any  lien  or  claim  in  equity  accruing  to  that  house 
in  consequence  of  the  dealings  between  them.  It  is  not  pre- 
tended that  there  is  any  express  contract  giving  such  a  right 
to  the  house  of  Fairlie,  Bonham,  &  Co.  But  it  is  supposed 
that  such  a  right  arises  from  the  correspondence,  and  from 
the  course  of  dealing  between  the  parties.  The  correspond- 
ence and  conduct  of  the  parties  do  not  appear  to  me  to  war- 
rant any  such  conclusion.  Immediately  after  the  death  of  the 
father,  the  four  sons  write  to  Fairlie,  Bonham,  &  Co.,  and 
desire  them  to  continue  to  receive  the  dividends,  which  they 
desire  may  be  placed  to  a  separate  account;  and  they  for- 
ward a  power  of  attorney,  executed  by  their  mother  and 
themselves,  as  executrix  and  executors,  and  they  draw  a  bill 
upon  that  house  in  London,  which  they  state  to  be  drawn 
"  on  account  of  above  dividends."  The  same  mode  of  draw- 
ing is  continued ;  they  draw  "  on  account  of,"  or  "  against  the 
dividends."  Messrs.  Fairlie  &  Co.,  in  reply  to  that  letter,  on 
the  27th  of  May,  1813,  state  that  they  have  opened  a  sepa- 
rate account,  to  which  they  shall  carry  the  dividends  upon 
the  stock,  "  which  shall  now  be  transferred  into  your  names." 
If  this  had  been  done,  no  question,  at  least  as  to  the  capital 
of  the  stock,  would  have  arisen.  They  then  find  that  there 
must  be  an  administration  in  England,  and  one  of  the  firm 
takes  out  letters  of  administration  as  the  attorney  of,  and  on 
behalf  of,  the  executors  and  executrix  of  the  testator  in 
India.     Although  this  was  necessary  to  give  the  legal  power 
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over  the  stock,  I  think  that  it  does  not  in  any  tray  affect  the 
beneficial  interest  in,  or  right  to  it. 

*  522       *  On  the  14th  of  November,  1813,  the  brothers  write 

from  India  that  they  have  no  doubt  the  transfer  is 
accomplished.  After  receiving  this  letter,  Fairlie,  Bonham, 
&  Co.,  on  the  4th  of  June,  1814,  write  that  the  trscnsfer  had 
not  then  been  made,  but  that  they  should,  as  soon  as  the 
books  were  open,  make  the  transfer  of  the  whole  to  the  four 
names  of  the  four  brothers ;  the  bank  not  permitting  a  divi- 
sion to  be  then  made.  I  do  not  perceive  any  thing  in  the 
correspondence  after  this  date  which  could  lead  the  Indians 
to  think  that  the  transfer  was  not  made,  or  that  their  corres- 
pondents considered  this  stock  as  part  of  the  general  assets 
applicable  to  the  general  transactions  of  the  house. 

A  power  of  attorney  to  receive  dividends  may,  perhaps, 
under  certain  circumstances,  be  properly  held  to  be  irrevoca- 
ble, and  to  give  a  lien  upon  the  stock  itself.  But  the  power 
of  attorney  here  given  does  not  appear  to  me  to  have  any 
such  character.  It  is  the  mere  substitution  of  another  hand 
for  the  hand  of  the  owner,  accompanied  by  directions  as  to 
the  application  of  the  fund  to  be  received;  and  I  cannot 
think  that  the  letters  of  administration  taken  out  iinder  such 
circumstances  vary  the  rights  of  the  parties. 

My  difficulty  is  to  find  upon  what  known  principle  of 
equity  the  decree  of  the  Courts  below  is  to  be  supported.  It 
is  a  fallacy  to  apply  to  this  case  the  principle  that  "  he  who 
comes  for  equity  must  do  equity."  I  conceive  the  true 
meaning  of  that  maxim  only  to  be  this,  that  a  man,  who 
comes  to  seek  the  aid  of  a  Court  of  Equity  to  enforce  a  claim, 
must  be  prepared  to  submit  in  that  suit  to  any  directions 
which  the  known  principles  of  a  Court  of  Equity  may  make 
it  proper  to  give.^    It  may  not  be  equitable  in  the  popular 

sense  of  the  word,  that  is,  it  may  not  be  fair  as  between 

*  528    *  man  and  man,  that  the  Indians  should  have  taken  the 

disposition  of  the  dividends  of  the  stock  out  of  the  hands 
of  those  who  were  their  creditors  in  England,  in  order  to  make 
them  available  in  the  way  of  security  to  their  creditors  in 
India.     But  the  question  comes  back  to  this,  is  there  any 

>  See  1  Story  £q.  Jar.  §  64  e. 
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principle  or  rule  of  a  Court  of  Equity  which  prevents  their 
doing  this  ?  I,  for  one,  do  not  see  my  way  to  the  conclusion 
that  the  house  in  London  had  such  a  lien  or  right  to  the 
funds  in  question  as  to  prevent  it.  If  either  of  the  Indians 
had  come  to  England,  and  appeared  at  the  bank  to  receive 
the  dividends,  I  believe  that  they  could  have  taken  them,  and  - 
this  act  would  at  once  have  revoked  the  power ;  and  I  do  not 
find  evidence  of  any  contract,  express  or  implied,  which  was 
sufficient  to  prevent  this  step. 

My  Lords,  I  do  not  see  that  any  of  the  cases  cited  warrant 
the  judgment  given  in  the  Court  below.  This  is  a  case  rather 
of  fact  than  of  law,  and  must  depend  upon  its  own  circum- 
stances ;  and,  upon  the  whole,  I  cannot  help  feeling  that  there 
is  no  sound  ground  upon  which  the  respondents  can  protect 
themselves  from  accounting  for  the  dividends  which  have 
been  received  and  which  have  not  been  already  accounted 
for ;  or  upon  which  they  can  maintain  any  right  to  the  stock. 
I  should,  therefore,  my  Lords,  in  conformity  to  that  opinion, 
humbly  move  your  Lordships  that  this  judgment  be  reversed. 

The  Lord  Chancellor.  —  My  Lords,  having  been  counsel 
in  this  case  when  argued  in  the  Court  of  Chancery,  I  was 
very  desirous  that  the  two  noble  and  learned  Lords  who 
attended  the  hearing  at  your  Lordships'  bar  should  make  up 
their  own  minds  as  to  the  course  to  be  adopted  by  this 
House,  before  I  *  expressed  any  opinion  of  my  own.  *624 
Those  two  noble  and  learned  Lords  having  had  time  to 
consider  the  case,  have  come  to  the  conclusion  that  the  judg- 
ment of  the  Court  below  is  a  judgment  which  cannot  be  sup- 
ported. I  abstain  from  entering  any  further  into  the  case 
than  simply  to  express  my  entire  concurrence  in  that  opinion. 
It  will  be  absolutely  necessary  for  your  Lordships  to  state 
that  the  declaration  in  the  decree  made  in  the  Court  below 
cannot  stand.  Of  course,  that  declaration  in  the  decree  will 
be  reversed ;  and  in  lieu  of  that,  there  will  be  some  altera- 
tions in  the  decree  which  must  be  minutely  considered  before 
the  order  of  the  House  is  made. 

The  following  order  and  declaration  were  made  by  their 
Lordships  :  —  [  487  ] 
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It  is  ordered  and  adjudged  by  the  Lords,  &c.,  that  the  said 
order  of  the  Court  of  Chancery  of  the  22d  of  May,  1834,  so 
far  as  the  same  directed  that  the  order  of  the  Vice-Chancellor 
of  the  18th  of  February,  1833,  should  be  afl&rmed,  be,  and 
the  same  is  hereby  reversed :  and  it  is  further  ordered  and 
adjudged  that  the  said  order  of  the  18th  of  February,  1838, 
so  far  as  the  same  declares  that  the  firm  of  Fairlie,  Bonham, 
&  Co.  are  entitled  to  the  dividends  on  the  50,000Z.  bank  three 
per  cent  annuities,  which  belonged  to  Johannes  Sarkies,  Car- 
rapiet  Sarkies,  Bectan  Sarkies,  aud  Marterose  Sarkies,  the 
sons  of  the  testator  Sarkies  ter  Johannes,  and  which  were 
received  by  them,  the  said  Fairlie,  Bonham,  &  Co.,  up  to  the 
time  of  the  respective  deaths  of  the  said  Johannes  Sarkies  and 
Carrapiet  Sarkies ;  and  that  the  said  Messrs.  Fairlie,  Bon- 
ham, &  Co.  are  also  entitled  to  the  one-third  share  of  the  said 
Bectan  Sarkies  in  the  50,000Z.  bank  three  per  cent  annuities, 
and  to  the  dividends  and  accumulations  of  his  said  one-third 
share,  in  or  towards  payment  of  the  debt  due  to  them  by  the 
firm  of  Johannes  Sarkies  &  Co. ;  and  so  far  as  the  same  orders 
and  decrees  that  the  Master  of  the  said  Court  of  Chancery,  to 
whom  the  said  cause  stood  referred,  should  take  an  account 
of  what  was  due  to  the  said  defendants,  6.  Hart  well,  J.  Innes, 
and  S.  Brasier,  as  surviving  partners  of  the  said  firm  of  Fair- 
lie,  Bonham,  &  Co.,  from  the  said  defendant,  Bectan  Sarkies, 
as  surviving  partner  of  the  said  firm  of  Johannes  Sarkies  &  Co., 
in  respect  of  the  dealings  and  transactions  between  the  said 
firms,  be,  and  the  same  is  hereby  reversed :  and  it  is  declared 
that,  instead  of  such  declarations  and  orders  as  aforesaid,  the 

said  Court  of  Chancery  ought  to  have  declared,  and 
*  525    it  is  hereby  declared,  that  the  late  *  defendant,  Aviet 

Agabeg,  deceased,  as  trustee  under  the  indenture  of 
assignment  of  the  28th  of  March,  1817,  was,  and  the  said 
appellant,  James  Colvin,  as  his  administrator,  now  is,  entitled 
to  the  said  one-third  share  of  the  said  Bectan  Sarkies  in  the 
said  sum  of  60,000Z.  bank  three  per  cent  consolidated  annui- 
ties, and  to  the  arrears  of  the  dividends  on  such  share  since 
the  month  of  December,  1817,  being  the  time  when  the  said 
firm  of  Fairlie,  Bonham,  &  Co.  received  notice  of  the  execu- 
tion of  the  said  indenture  of  assignment,  and  to  the  arrears  of 
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the  dividends  which  became  due  after  the  month  of  Decem- 
ber, 1817,  on  the  share  of  Carrapiet  Sarkies,  in  the  same  bank 
annuities,  during  his  life :  and  that  the  said  Court  of  Chan- 
cery ought  to  have  ordered  that  the  Master,  to  whom  the  said 
cause  stood  referred,  should  take  an  account  of  what  had  been 
received  by  the  defendants,  G.  Hartwell,  J.  Innes,  and  S. 
Brasier,  and  by  W.  Fairlie  and  H.  Bonham,  both  deceased, 
in  their  lifetime,  in  respect  of  such  dividends.  And  with  this 
declaration,  it  is  further  ordered  that  the  cause  be  referred 
back  to  the  said  Court  of  Chancery,  to  do  therein  as  shall  be 
just  and  consistent  with  the  said  declaration. 


♦IN  COMMITTEE  OF  PRIVILEGES.  ♦626 

The  Vaux  Peerage. 
1836. 

On  a  claim  by  coheirs  to  the  dignity  of  a  baron,  created  in  the  reign  of 
H.  8,  and  in  abeyance  from  the  reign  of  Car.  2,  they  proved  that  their 
ancestor  sat  among  the  peers  in  Parliament  in  the  25th  of  H.  8  ;  that 
he  was  duly  summoned  to,  and  sat  in  the  Parliament  of  the  28th  of 
H.  8,  and  that  he  and  his  heirs  male  —  who  were  also  his  heirs  gene- 
ral —  were  summoned  to  and  sat  in  several  succeeding  Parliaments, 
by  the  style  and  title  of  Lord  Vaux.  To  account  for  the  want  of 
evidence  of  a  writ  of  sunmions  prior  to  the  sitting  in  the  25th  of  H.  8, 
they  showed  that  there  were  no  Lords'  Journals  extant  from  the  7th  to 
the  25th  of  H.  8 ;  that  the  enrolments  of  writs  during  that  period 
were  very  imperfect ;  and  that,  although  the  patent  rolls  were  com- 
plete, no  patent  or  charter  of  creation  of  a  barony  of  Vaux,  nor  any 
record  or  trace  of  such  patent,  was  discovered,  after  the  most  diligent 
searches  in  all  the  offices  for  records. 

Heldy  that  the  barony  of  Vaux  was  created  by  writ  of  sununons  and 
sitting  in  Parliament,  and  was,  therefore,  descendible  to  heirs  general.' 

THiere  there  are  several  coheirs  to  a  dignity,  and  some  only  claim  it, 
they  must  give  notice  to  the  others. 


»  See  The  Hastings  Peerage,  8  CI.  &  Fin.  145,  157 ;  The  Crawford 
and  Lindsay  Peerage,  2  H.  L.  Cas.  534. 
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The  statements  of  chroniclers  or  contemporaiy  historians  are  not  admis- 
sible as  evidence  of  the  creation  of  a  peerage. 

The  admission  of  an  inscription  in  a  churchyard  by  a  former  committee 
of  privileges,  does  not  make  a  copy  from  their  minutes  necessarily 
admissible  in  another  case. 

A  paper  writing  found  among  an  ancestor's  papers,  in  the  custody  of  a 
stranger  in  blood,  and  not  signed  by  the  ancestor,  nor  by  any  of  his 
family,  is  not  admissible  to  show  the  state  of  the  family. 

A  funeral  certificate  from  a  manuscript  book,  entitled,  *' Funeral  Cer- 
tificates of  the  Nobility,"  produced  from  the  Herald's  College,  is 
admissible  evidence  of  the  state  of  the  deceased's  family,  and  of  other 
statements  contained  in  it 

March  3,  10,  17,  29,  &  30.    April  19,  26.    May  6, 13,  20,  1836. 
February  28,  1837. 

♦627  *  George  Mostyn,  of  Kiddington,  in  the  county  of 
Oxford,  Esq.,  presented  a  petition  to  the  King,  in 
August,  1836,  claiming  to  be  coheir  to  the  barony  of  Vaux  of 
Harrowden,  which  he  stated  to  have  been  created  by  writ  of 
summons  and  sitting  in  Parliament,  in  the  reign  of  King 
Henry  VIII. ;  and  praying  his  Majesty  to  determine  the  abey- 
ance of  the  said  barony  in  his  favour,  by  directing  a  writ  of 
summons  to  him  for  his  attendance  in  Parliament,  by  the 
style  and  title  of  Lord  Vaux  of  Harrowden. 

Edward  Bourchier  Hartopp,  of  Little  Dalby,  in  the  county 
of  Leicester,  Esq.,  presented  a  similar  petition  to  his  Majesty 
in  the  month  of  November  of  the  same  year. 

The  petitions  were  referred  by  the  King  to  the  Attorney- 
General  (Sir  John  Campbell),  who  made  his  reports  upon 
them,  severally,  to  his  Majesty.  The  conclusion  of  the  rjeport 
on  Mr.  Mostyn's  petition  was  in  these  terms : — 

"  There  appears  to  me  to  be  reasonable  jt?Wwrf/acw  evidence 
of  the  petitioner's  pedigree,  as  one  of  the  coheirs  of  the  last 
Lord  Vaux  of  Harrowden ;  but  a  question  of  great  difficulty 
arises  as  to  whether,  under  the  circumstances  stated,  it  is  to 
be  considered  that  there  was-  a  barony  of  Vaux  of  Harrowden 
by  summons  and  sitting,  descendible  to  heirs  female.  Upon 
this  question  I  do  not  give  any  opinion ;  and,  upon  the  whole, 
I  humbly  advise  that  your  Majesty  should  be  pleased  to  refer 
the  case  to  the  House  of  Lords." 
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His  Majesty  accordingly,  in  February,  1836,  referred  both 
petitions  to  the  House  of  Lords,  together  with  the  Attorney- 
General's  reports  on  them ;  and  they  were  referred  by  the 
House  to  the  committee  of  privileges,  who  met,  first,  on  the 
3d  of  March,  1836,  and  afterwards  by  adjournments  to 
several  days  in  that  month  •  and  in  the  months  of  April  *  628 
and  May  following,  to  hear  counsel  and  witnesses  for 
the  claimants. 

Mr.  Lynch  (with  whom  was  Mr.  Fleming)  opened  the 
allegations  of  Mr.  Mostyn's  petition,  confining  himself,  in 
pursuance  of  the  committee's  directions,  to  the  matter  of 
law  suggested  in  the  Attorney-General's  report,  in  the  first 
instance. 

Sir  Harris  Nicolas  (with  whom  was  Mr.  BvJlock')  followed 
the  same  course  in  stating  the  allegations  of  Mr.  Hartopp's 
petition. 

The  cases  made  for  both  the  claimants  were  substantially 
the  same,  so  fai*  as  they  related  to  the  creation  of  the  dignity 
and  its  descent,  until  it  fell  into  abeyance  between  the  sisters 
and  coheirs  of  Henry  the  last  Lord  Vaux,  in  1663.  From 
that  point  in  their  pedigree  they  claimed  adversely,  each 
insisting  that  the  coheiress,  from  whom  he  was  descended, 
was  the  eldest  of  the  sisters  who  left  issue.  They  agreed  in 
stating  that  the  barony  of  Vaux  of  Harrowden  was  created 
by  writ  of  summons  to,  and  sitting  in,  Parliament  in  the 
reign  of  Henry  VIH.  Sir  Nicholas  Vaux,  knight,  who  died 
on  the  14th  of  May,  15th  of  Henry  8  (1623),  was  styled  Lord 
Vaux  of  Harrowden  in  his  will,  and  in  several  public  instru- 
ments dated  after  his  death.  That  he  was  ^^  advanced  in  the 
27th  of  April,  in  the  15th  of  Henry  8,  to  the  dignity  of  a 
baron  of  the  realm,  with  some  others,"  is  stated  by  Dugdale 
in  his  Baronage,  (a)  upon  the  authority  of  a  passage  in  Stowe's 
Annals,  (J)  to  this  effect :  "  The  27th  of  April  (15th  Henry  8), 
was  Sir  Arthur  Plantagenet,  at  Bridewell,  created 
Viscount  L'Isle;   Sir  *  Maurice  Berkeley  was  made    *529 

(o)  2  Vol.  304.  (h)  2  Vol.  620. 
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Lord  Berkeley;  Sir  William  Sandys,  Lord  Sandys;  and 
Sir  Nicholas  Vaux,  Lord  Vaux."  There  was  no  legal  evi- 
dence of  the  creation  of  any  dignity  in  Sir  Nicholas  Vaux, 
or  of  his  sitting  in  the  House  of  Lords ;  but  it  appeared  by 
the  Journals,  (a)  that  his  son  and  heir,  Thomas  Lord  Vaux, 
who  was  about  the  age  of  fourteen  at  his  father's  death,  sat 
in  the  House  on  several  days  in  the  25th  Henry  8  (1534), 
above  barons  who  were  created  in  the  21st  Henry  8 ;  and  it 
appeared  by  writs  of  summons,  and  also  by  the  journals,  that 
he  was  duly  summoned  to  and  sat  in  the  Parliament  that 
was  summoned  in  the  28th  Henry  8  (1536),  and  in  several 
succeeding  Parliaments  during  that  reign,  and  the  reigns  of 
Edward  VI.  and  of  Philip  and  Mary,  and  by  the  style  and 
title  of  Lord  Vaux  of  Harrowden.  He  died  some  time  in  the 
year  1557,  and  was  succeeded  by  his  son  and  heir  William 
Lord  Vaux,  who  was  summoned  to  and  sat  in  several  Parlia- 
ments, from  the  4th  and  5th  of  Philip  and  Mary,  down  to  the 
35th  of  Queen  Elizabeth.  He  was  twice  married,  and  had 
issue,  by  his  first  wife,  Henry  Vaux,  who  died  in  his  lifetime 
without  issue ;  and  by  his  second  wife,  George  Vaux,  who 
also  died  before  him,  leaving  six  children  born,  according  to 
Mr.  Mostyn's  pedigree,  in  this  order :  Mary,  Edward,  William, 
Henry,  Joyce,  and  Catherine ;  while,  in  Mr.  Hartopp's  pedi- 
gree, Mary  was  placed  last  of  the  six.  Upon  the  death  of 
William  Lord  Vaux,  Edward,  his  grandson  and  heir,  then 
about  the  age  of  seven,  succeeded  to  the  barony,  but  was  not 
summoned  to  Parliament  until  the  18th  of  James  1  (1620). 

In  that  and  the  succeeding  reigns,  he  was  regularly 
*  530    summoned  to  and  *  sat  in,  several  Parliaments,  with 

the  precedency  of  a  baron  created  in  the  early  part  of 
the  reign  of  Henry  VHT.  (6)  He  died  in  the  13th  Charles  2 
(1661),  without  issue ;  and  William,  his  next  brother,  having 
previously  died  without  issue,  Henry,  his  surviving  brother 
and  heir,  succeeded  to  the  barony,  but  there  was  no  evidence 
that  he  was  summoned  or  sat  in  Parliament.  Upon  his  death, 
without  issue,  in  September,  1663  (15  Chas.  2),  the  dignity 
fell  into  abeyance  between  his  sister  Joyce  and  the  represen- 

(a)  1  Vol.  62,  64,  68,  69,  81. 

(b)  3  Lords'  Journals,  4,  201-209,  435-437. 
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tatives  of  his  two  other  sisters,  Mary  and  Catherine,  both 
then  deceased.     Joyce  Vaux  died  unmarried  in  May,  1667. 

Mr.  Mostyn  derived  his  descent  from  Mary  Vaux,  whom 
he  stated  to  be  the  eldest  of  the  three  sisters.  She  married 
Sir  John  Simeon,  of  Brightwell,  Oxfordshire,  by  whom  she 
had  issue  a  daughter  and  sole  heir,  Elizabeth  Simeon,  who 
married  Edmund,  foui-th  Lord  Viscount  Mountgarret  in  Ire- 
land, by  whom  she  had  issue  Edward  Butler,  of  Ballyraggett, 
in  the  county  of  Kilkenny,  the  father  of  Edmund  Butler,  who 
died  without  issue,  and  of  George  Butler,  of  Ballyraggett, 
who  became  the  sole  heir  and  representative  of  the  said  Mary 
Vaux,  and  whose  grandson  and  heir,  George  Butler,  Esq.,  of 
Ballyraggett,  died  in  or  about  the  year  1811,  leaving  an  only 
daughter  and  sole  heir,  Maria.  She  intermarried  with  Charles 
Mostyn,  of  Kiddington,  Esq.,  by  whom  she  had  an  only  son, 
George  Mostyn,  the  claimant,  now  sole  heir  of  the  said  Mary 
Vaux,  sister  of  Henry,  the  last  Lord  Vaux  of  Harrowden. 

Catherine  Vaux,  the  other  sister,  married  Henry  Lord 
Abergavenny,  and  had  issue  by  him  two  sons,  John 
Lord  Abergavenny,  who  died  without  issue  in  *  1660,  *  631 
and  George  Neville,  who  then  became  Lord  Aberga- 
venny, and  died  in  1666,  leaving  issue  one  daughter,  Bridget 
Neville,  and  an  only  son,  George  Neville,  who  succeeded  to 
the  barony  of  Abergavenny,  and  died  without  issue  in  1695. 
Bridget  Neville  married  Sir  John  Shelley,  Bart.,  and  had,  by 
him  issue  an  only  child,  Frances  Shelley,  who  married  Richard 
Viscount  Fitzwilliam  in  Ireland,  by  whom  she  had  three 
sons,  Richard,  William,  and  John,  and  two  daughters,  Mary 
and  Frances.  Richard,  the  eldest  of  the  three  sons,  became 
the  sixth  Viscount  Fitzwilliam  on  the  death  of  his  father,  in 
1749,  and  died  in  1776,  leaving  four  sons,  all  of  whom  died 
without  issue ;  and  the  said  William  and  John,  the  brothers 
of  the  said  Richard,  also  died  without  issue,  and  the  barony 
of  Fitzwilliam  became  extinct.  Mary,  one  of  the  two  sisters, 
married  Henry,  ninth  Earl  of  Pembroke,  and  her  great  grand- 
son Robert,  the  present  earl,  is  her  heir,  and  one  of  the  heirs 
of  the  said  Catherine  Vaux,  and  of  the  coheirs  of  the  barony 
of  Vaux.  Frances  Fitzwilliam,  the  other  daughter  of  the 
said  Richard  Viscount  Fitzwilliam  and  Frances  Shelley,  mar- 
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ried  the  Hon.  George  Evans,  who,  on  the  death  of  his  father, 
George  Lord  Carberry  in  Ireland,  succeeded  to  that  dignity, 
and  died  in  1759,  leaving  issue  by  the  said  Frances,  besides 
other  children,  his  eldest  son  George,  who  succeeded  his 
father  as  Lord  Carberry,  and  had  by  his  second  wife  a  son,  an 
only  child,  George,  who  succeeded  him  in  that  barony  in 
1783,  and  died  without  issue  in  1804 ;  and  by  his  second  wife 
a  daughter,  an  only  child,  Juliana,  who,  in  1782,  married 
Edward  Hartopp  Wigley,  Esq.,  of  Little  Dalby,  in  Leicester- 
shire, and  had  issue  by  him  Edward  Hartopp,  who  died 

*  582    in  1812,  leaving  the  claimant,  Edward  Bourchier  *  Har- 

topp, his  son  and  heir,  who,  and  the  said  Robert  Earl 
of  Pembroke,  are  the  only  heirs  of  the  body  of  the  said 
Catherine  Vaux,  and  coheirs  with  Mr.  Mostyn  of  the  said 
Henry,  last  Lord  Vaux. 

With  respect  to  the  principal  question,  whether  the  barony 
of  Vaux  was  a  dignity  descendible  to  heirs  general,  the  learned 
counsel  for  the  claimants  —  who  had  the  same  interests  in 
that  question  —  said,  the  rule  of  law  applicable  to  ancient 
baronies  was,  that  if  no  patent  or  charter  creating  any  such 
barony  could  be  discovered,  it  must  be  considered  to  have 
originated  in  a  writ  of  summons,  in  the  usual  form,  although 
no  record  of  the  first  writ  can  be  produced.  The  House  of 
Lords,  acting  upon  that  rule,  had,  in  several  cases,  (a)  allowed 
barpnies  to  the  heirs  general,  presuming,  from  the  non-exist- 
ence of  patents  or  charters,  that  the  ancestors  had  been 
summoned  by  writs,  which  was  the  usual  mode  of  creating 
baronies  in  ancient  times.  The  House  always  held  it  sufficient 
for  a  claimant  to  prove  that  his  ancestors  had  been,  on  some 
occasion,  summoned  to  and  sat  in  Parliament,  deeming  it  to 
be  immaterial  whether  the  enrolment  of  the  first  writ  issued 
could  or  could  not  be  shown.  That  practice  was  founded  on 
a  sound  principle,  for  as  it  was  impossible  for  any  person 
ever  to  have  sat  in  the  House,  as  a  peer  of  the  realm,  with- 
out having  been  duly  summoned,  the  fact  of  his  having  so  sat 
afforded  a  presumption,  amounting  to  conclusive  proof,  that 

(a)  The  cases  of  the  baronies  of  Sandys,  Windsor,  and  Wentworth, 
&c.,  here  referred  to,  will  be  found  stated  at  large  in  the  speeches  of 
counsel  summing  up  the  evidence  in  this  case. 
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he  had  been  siunmoned  in  the  usual  manner.  In  this 
case  it  would  be  shown,  by  negative  *  evidence,  that  *  533 
no  patent  of  creation  of  the  barony  of  Vaux,  or  trace 
of  one,  exists  in  any  record  office,  or  other  depository,  where 
such  instruments  are  usually  kept.  It  would  also  be  shown, 
by  like  evidence,  that  the  records  of  writs  of  summons  to 
Parliament,  and  parliamentary  pawns,  from  the  14th  to  the 
21st  of  Henry  8,  and  again,  from  the  21st  to  the  28th  of 
Henry  8,  have  been  lost  or  destroyed ;  and  the  Lords'  Jour^ 
nals,  from  the  7th  to  the  25th  Henry  8,  are  not  preserved. 
It  would  be  further  shown,  that  Sir  Nicholas  Vaux,  the 
remote  ancestor,  was  a  commoner  in  the  7th  of  Henry  8, 
and  that  his  son  and  heir,  Thomas,  sat  in  Parliament  as  Lord 
Vaux,  in  the  25th  of  Henry  8,  and  was  summoned  and  sat 
in  the  28th  of  Henry  8,  and  in  subsequent  Parliaments.  The 
learned  counsel  therefore  submitted  that,  although  there  was 
no  legal  proof  of  the  precise  year  or  mode  of  creation  of  this 
barony,  there  were  several  facts,  capable  of  being  established 
by  evidence,  which  would  raise  the  inevitable  conclusion  that 
it  was  created  between  the  7th  and  26th  of  Henry  8,  either 
in  Sir  Nicholas  Vaux,  or  in  his  son,  Thomas  Lord  Vaux,  by 
writ  of  summons  to  and  sitting  in  Parliament,  which  mode 
of  creation  gave  an  estate  in  the  dignity,  descendible  to  heirs 
general. 

The  Attorney-General  (Sir  John  Campbell),  for  the  Crown, 
in  answer  to  these  arguments,  submitted  that  the  committee 
were  not  bound  to  infer  from  the  facts  stated,  even  if  they 
should  be  established  by  evidence, "that  this  dignity  origi- 
nated in  a  writ  of  summons,  in  the  general  form.  There  was 
no  doubt  that  Thomas  Lord  Vaux  sat  in  this  House  in  the 
25th  of  Henry  8,  and  was  summoned  and  sat  in  the  28th 
of  Henry  8,  with  the  precedency  of  a  peer  ♦  created  on  *  534 
or  before  the  21st  of  Henry  8 ;  but  no  inference  could 
be  drawn  from  precedency  anterior  to  the  Act  of  Slst  of 
Henry  8,  settling  the  order  in  which  peers  were  thencefor- 
ward to  be  placed.  He  agreed  that  if  this  barony  could  be 
shown  to  have  originated  in  an  unrestricted  writ  of  summons, 
such  a  writ  and  a  sitting  in  Parliament  by  the  person  sum- 
moned would  create  a  dignity  descendible  to  heirs  general. 
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But  in  the  absence  of  any  proof  of  the  warrant  or  authority 
by  virtue  of  which  Thomas  Lord  Vaux  took  his  seat  in  the 
25th  of  Henry  8,  the  committee  were  no  more  bound  to  infer 
that  it  was  by  writ  of  summons  without  restriction,  than  they 
were  to  infer  letters-patent,  or  a  w^rit  limiting  the  descent  of 
the  peerage  to  heirs  male  of  the  body.  A  restricted  writ  of 
that  nature  was  issued  to  Bromflete,  creating  him  and  the 
heirs  male  of  his  body  Lord  Vescie,  (a)  in  the  reign  of  Henry 
VI.  The  creation  of  peers  by  letters-patent,  by  which  the 
peerage  is  usually  limited  to  the  heirs  male  of  the  body,  were 
of  frequent  occurrence  in  the  reign  of  Henry  VIII. ;  and 
the  non-existence  or  non-discovery  of  a  patent  now  affords 
no  proof  that  this  title  was  not  created  by  patent,  which  may 
have  been  lost,  as  in  the  Purbeck  case. 

There  was  no  reason  to  suppose  that  Sir  Nicholas  Vaux 
was  a  peer,  because  he  was  mentioned  as  Lord  Vaux,  or  Lord 
Harrowden,  in  some  public  instruments;  for  it  was  very 
common  in  former  times  to  style  a  gentleman  doniinus^  as 
bachelors  of  arts  in  the  universities  are  so  called;  or  to 
designate  him  by  the  name  of  his  mansion  and  estate.  We 
even  now  say  Lord  Coke  and  Lord  Hale,  though  they  were 

not  peers. 
•  535  *  The  writs  of  sinnmons  to  Thomas  Lord  Vaux,  in 
and  after  the  28th  of  Henry  8,  were  such  general 
writs  as  are  issued  to  all  peers,  however  created,  for  every 
new  Parliament.  Thcgre  is  no  writ,  or  record  of  a  writ, 
mentioning  any  Lord  Vaux  prior  to  the  sitting  of  Thomas,  in 
the  25th  of  Henry  8 ;  a^d  if  the  committee  were  to  presume 
such  a  writ,  and  to  allow  this  barony  to  heirs  female,  as 
originating  in  an  unrestricted  writ,  the  result  may  be  that 
letters-patent  may  yet  be  discovered,  and  their  Lordships 
would  find  that  they  had  by  mistake  led  to  the  creation  of 
a  new  peerage,  descendible  to  heirs  general,  which  happened 
in  the  case  of  the  barony  of  Strange.  (J) 

The  committee,  without  giving  any  intimation  of  their 

(a)  Co.  Litt.  9  6. 

(&)  This  and  the  other  cases  referred  to  by  the  Attorney- General  and 
by  the  counsel  for  the  petitioners,  will  be  stated  in  their  arguments 
summing  up  the  evidence. 
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opinion  on  the  question,  directed  the  parties  to  claimants  to  a 
proceed  with  their  evidence;  and  on  objection  ticf^tS^ibwitco^ 
made  by  the  Attorney-General,  against  pro-  ^*^- 
ceeding  further  in  the  absence  of  Lord  Pembroke,  the  other 
coheir,  their  Lordships  required  proof  of  notice  to  Lord  Pem- 
broke ;  which  the  agents  of  the  petitioners  accordingly  sup- 
plied. 

The  evidence  taken  in  reference  to  the  creation  of  the 
barony  was  as  follows:  An  indenture,  dated  the  7th  of 
Henry  8,  and  made  between  that  King  on  the  one  part,  ^^  and 
Sir  Nicholas  Yaux  and  Sir  Thomas  Parre,  knights,  on  the 
other  part,"  concerning  the  wardship  of  E.  C,  was  produced 
to  show  that  Sir  Nicholas  Yaux  was  then  a  commoner.  An 
inquisition  post  mortem^  and  the  commission  for  it,  both  dated 
in  the  16th  of  Henry  8,  after  the  death  of  Sir  Nicholas 
Yaux,  and  a  private  Act  of  Parliament  of  *  the  27th  ♦  636 
of  Henry  8,  were  produced,  to  show  that  in  them  he 
was  styled  "Nuper  Dominus  Yaux,"  and  "Dominus  Har- 
rowden."  Parliamentary  pawns,  or  enrolments  of  general 
writs  of  summons  of  peers  and  others  to  Parliament,  in  the 
1st,  3d,  6th,  and  21st  years  of  Henry  8,  were  produced,  and 
in  none  of  them  did  the  name  of  any  Lord  Yaux  or  Harrow- 
den  appear.  Mr.  Holden,  the  clerk  of  the  patent  rolls,  in 
the  Rolls  Chapel,  who  produced  the  originals  of  all  these 
instruments,  of  which  attested  copies  were  given  in,  said  he 
could  not  find  in  his  office  any  enrolments  of  writs  of  sum- 
mons from  the  6th  to  the  21st  of  Henry  8,  or  from  the  21st 
to  the  28th  of  Henry  8.  Mr.  Parrott,  clerk  of  the  journals 
in  the  House  of  Lords,  produced  the  journals  for  the  6th  and 
7th  of  Henry  8 ;  the  name  of  Lord  Yaux  was  not  in  them. 
He  said  there  were  no  journals  extant  from  the  7th  to  the  25th 
of  Henry  8 ;  and  there  were  no  writs  delivered  in  by  peers, 
on  taking  their  seats,  before  the  year  1663.  He  could  not 
find  any  of  them  in  the  reign  of  Henry  8.  From  the  jour- 
nals for  the  26th  of  Henry  8,  (a)  he  read  the  names  of  some 
lords  who  were  marked  as  present  on  the  27th  of  January,  in 
the  26th  of  Henry  8 ;  and  among  them  Dominus  Yaux,  fol- 
lowed by  Dominus  Windsor,  Dominus  Braye,  and  other  bar- 
(a)  1  Lords'  Jonm.  62. 
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ons,  who  were  created  in  the  2l8t  of  Henry  8  (as  appeared 
aliunde^.  It  appeared  from  the  same  journal,  that  that  was 
a  meeting,  after  a  prorogation,  of  a  Parliament  which  was 
summoned  in  the  21st  of  Henry  8.  Mr.  Holden  produced  a 
close  roll  of  the  28th  of  Henry  8,  containing  a  writ  of  sum- 
mons to  Parliament,  and  the  name  ^^  Thomoe  Domino  Yaux, 
Chevalier,"    appeared    before    the    above-mentioned 

*  537    Lords.     And  the  same  name,  with  the  *  same  descrip- 

tion and  precedency,  appeared  in  the  parliamentary 
pawns  for  the  30th,  33d,  and  36th  of  Henry  8,  and  1st  of 
Edward  6  (of  all  which  attested  copies  were  given  in)  ;  and 
it  appeared,  from  the  journals,  that  he  was  present  in  the 
Parliament  of  1st  Edward  6,  and  in  the  Parliaments  that  fol- 
lowed it,  down  to  the  2d  and  8d  Philip  and  Mary.  Evidence 
was  then  given  of  his  death,  and  of  the  successions  of  his  son 
and  grandson,  William  and  Edward,  respectively,  to  the  dig- 
nity, and  of  their  having  been  summoned  to  and  having  sat 
in  several  Parliaments,  and  of  their  deaths  without  issue : 
and  to  show  that  Henry,  third  son  of  the  said  George  Vaux, 
who  died  before  his  father,  Thomas  Lord  Vaux,  succeeded 
his  said  brother  Edward,  in  1661,  and  died  in  1663,  without 
issue,  his  will  was  produced,  and  also  an  attested  copy  of  this 
inscription  on  his  tomb,  in  Eye  Church,  in  the  county  of 
Suffolk :  ^^  Exiit  ultimus  Baronum  de  Harrowden,  Henricus 
Vaux,  Septemb.  20,  Anno  Dni.  MDCLXin." 

For  the  purpose  of  proving  that  there  was  no  patent  or 
charter  of  creation  of  the  barony  of  Vaux  or  privy  seal  war- 
rant for  issuing  such  pafent  or  charter  on  record,  and  there- 
fore of  inferring  that  it  was  created  by  writ,  the  following 
evidence  was  given :  Mr.  Holden  said,  that  after  the  most 
diligent  searches  of  the  patent  rolls,  privy  seals,  and  signed 
bills,  from  the  1st  to  the  28th  of  Henry  8 ;  of  the  close  roll 
of  the  15th  of  Henry  8,  and  of  the  charter  rolls  for  the  whole 
of  that  King's  reign,  he  did  not  discover  any  patent,  or  char- 
ter, or  warrant,  or  bill  for,  or  the  slightest  trace  of,  a  patent 
for  the  creation  of  a  barony  of  Vaux  or  Harrowden.  Mr.  Pan- 
ton,  clerk  in  the  King's  Remembrancer's  office,  seai*ched 

*  638    with  like  diligence  the  memoranda  and  *  pipe  rolls  from 

the  21st  to  the  28th  of  Henry  8,  and  found  .no  patent 
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nor  trace  of  a  patent  for  the  barony  of  Vaux.  Mr.  Adling- 
ton,  keeper  of  the  records  in  the  Court  of  Augmentations, 
said  he  searched  the  wardrobe  account-books  of  the  28th  and 
31st  of  Henry  8,  the  only  books  of  that  sort,  and  of  that 
reign,  preserved  in  his  office,  and  he  did  not  find  in  them  any 
account  of  moneys  paid  to  Lord  Vaux  for  creation  money. 
(It  was  usual  in  that  age,  when  a  peer  was  created  by  patent 
or  charter,  to  make  a  payment  of  money  to  him  to  support 
the  dignity).  Mr.  Jackson,  clerk  in  the  Crown  office  in 
Chancery,  said  the  earliest  document  in  that  office  was  a 
book  commencing  in  the  37th  of  Elizabeth,  (a) 

In  order  to  show  that  Thomas  Lord  Vaux  took  his  seat 
by  special  writ  of  summons  to  Parliament  in     The  statementa 

,         *    1      «.  T-T  r»     •  n  .    .         ,  .  o^  chroniclers  not 

the  22d  of  Henry  8,  just  after  attainmg  his  age  evidence  of  the 

"^  *  .  creation  of  a  peer- 

of  twenty-one,  a  contemporary  manuscnpt,  pre-  age- 
served  in  the   Heralds'  College,  together  with  some  state- 
ments from  the  chroniclers  Stowe  and  Sir  W.  Dugdale,  were 
tendered  in  evidence  ;  but  being  objected  to  by  the  Attorney- 
General,  they  were  rejected. 

Upon  the  evidence  produced  by  the  claimants  in  support  of 
their  respective  pedigrees,  consisting  of  inquisitions  post  mor- 
tem^ wills,  settlements,  private  Acts  of  Parhament,  the  Lords' 
journals  in  England  and  Ireland,  and  parish  registers, — none 
of  which  were  objected  to,  —  and  also  of  monumental  inscrip- 
tions, funeral  certificates,  and  documents  from  the  custody  of 
strangers,  —  which  were  objected  to,  —  the  following  points 
arose :  —  To  show  that   Edward    Lord  Vaux  died  without 
.  issue,  his^will  was  produced,  containing  no  notice  of 
any  child,  and  also  an  indenture  of  settlement  *  exe-    *  539 
cuted  by  him  and  others,  settling  all  his  estates,  sub- 
ject to  a  jointure  for  his  wife,  on  Edward  and   Nicholas 
(afterwards  Nicholas  Lord  Banbury),  her  sons,  born  during 
the  life  of  the  Earl  of  Banbury,  her  first  husband.     There 
was  a  schedule  annexed,  charging  the  said  estates  with  annui- 
ties for  Henry  and  Joyce,  the  brother  and  sister  of  said  set- 
tlor, showing  that  they  were  then  living,  and  that  his  brother 
William,  being  not  therein  mentioned,  was  dead.     This  in- 

(a)  See  the  evidence  of  these  witnesses  more  fully,  tn/ra,  p.  549. 
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denture  was  produced  from  the  custody  of  the  solicitor  to 
General  KnoUys,  who  was  the  heir  of  the  said  Nicholas, 
and  in  1811  an  unsuccessful  claimant  to  the  Banbuiy  peer- 
age ;  and  no  objection  was  made  to  it.  But  on  the  produe* 
tion  of  another  document  from  the  papers  of  Edward  Lord 
Yaux,  in  the  sa'tie  custody,  purporting  to  be  an  account  of  a 
steward,  and  showing  the  state  of  the  then  surviving  mem- 
bers of  the  Vaux  family,  and  affording  an  inference  that 
William  was  dead,  the  Attorney-General  objected  to  its  recep- 
tion, as  not  coming  out  of  the  proper  custody  ;  Lord  Banbuiy, 
among  whose  muniments  this  document  came  into  the  pos- 
session of  his  heir,  General  Knollys,  being  no  relation  in  blood 
to  Edward  Lord  Vaux. 

Adocnmentpnr-  The  committce,  after  hearing  Mr.  Lynch  for 
Jto^^ent'  of®aS  ^^^  admissibility  of  the  document,  and  the  Attoi^ 
bSt11l?t^2gSS"^y  ney-General  contra^  refused  to  admit  it,  as,  inde- 
SSifyT/dtotaS  pendently  of  the  objection  to  the  custody,  it  did 
Btron^in  bfoocL*  uot  appear  to  be  signed  by  any  of  the  members 
the  state  °o?  the  of  the  Vaux  family,  nor  to  have  been  open  to 
^'  their  inspection. 

Mr.  Lynch^  in  order  to  show  that  Mary  Vaux,  from  whom 
Mr.  Mostyn  was  descended,  wus  the  oldest  of  the  sisters  of 
Edward  and  Henry  Lords  Vaux,  put  in  the  will  of  their 
grandmother  Lady  Mary  Vaux,  widow  of  William  Lord 
Vaux,  and  this  extract  was  read :  — 

•  540       ♦  ['*  I  bequeath  to  Mary  Vaux,  the  daughter  of  my 
son,  George  Vaux,  300Z. ;  and  to  William  Vaux,  her 
brother,  200Z. ;  and  to  Henry  Vaux,  Joyce  Vaux,  and  Cathe- 
rine Vaux,  1001.  a  piece." 

Sir  H.  Nieolas^  on  behalf  of  Mr.  Hartopp,  contended  that 
the  order  in  which  the  testatrix  mentioned  her  grandchildren 
was  no  proof  of  the  order  of  their  birth.  Indeed,  that  infer- 
ence was  repelled  by  the  fact  that  a  larger  legacy  was  given 
to  Mary,  which  was  so  given  most  probably  because  she  was 
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the  namesake  and  the  godchild  of  the  testatrix.  She  was 
mentioned  last  of  the  three  sisters  in  a  pedigree  printed 
by  Sir  W.  Dugdale,  obtained  by  him  from  Edward  Lord 
Vaux.  (a) 

Mr.  Lyncht  in  corroboration  of  the  inference  drawn  by 
him  from  the  passage  in  the  will,  said  he  would  produce  evi- 
dence to  show  that  upon  the  marrii^e  of  Mary  with  Sir 
George  Simeon,  in  the  2d  of  James  1,  Catherine  was  not 
above  twelve  years  of  age :  — 

An  inquisition  poBt  mortem^  dated  the  18th  of  James  1,  and 
taken  upon  the  death  of  John  Simeon,  and  reciting  the  mar- 
riage of  his  son,  Sir  George  Simeon,  with  Maiy  Vaux,  in  the 
2d  of  James  1,  was  then  put  in  and  read ;  and  also  an  inqui- 
sition taken  in  the  10th  of  James  1,  after  the  coming  of  age 
of  Edward  Lord  Vaux,  on  his  attainder  for  recusancy,  in 
which  was  set  forth  a  deed,  reciting,  among  other  things, 
that,  "  whereas  also  Catherine  Vaux,  sister  of  the  said  Lord 
Harrowden,  is  as  yet  unprovided  of  any  present  maintenance, 
or  of  any  portion  of  money  wherewith  to  advance  her  to  a 
competent  marriage  agreeable  to  her  honourable  birth  and 
degree,  &c.,  this  indenture  witnesseth,  &c.,  and  to  the  intent 
and  purpose  that  they  (other  parties  to  the  deed) 
should  raise,  &c.,  out  of  *  the  rents,  &c.,  the  siim  of  *  541 
15002.  for  a  portion  for  the  said  Catherine  Vaux,  &c., 
to  be  paid  unto  her,  &c.,  at  or  on  the  day  of  her  marriage,  or 
when  she  shall  accomplish  the  full  age  of  nineteen  years." 

The  learned  counsel  observed  that,  upon  reference  to  these 
dates,  their  Lordships  would  clearly  see  that  Catherine  was 
not,  at  all  events,  more  than  twelve  years  of  age  when  Mary 
was  married,  and  it  was  not  reasonable  to  suppose  that  Mary 
was  married  under  that  age. 

The  committee  gave  no  opinion  then  on  the  point ;  but  in 
giving  their  opinions  afterwards  on  the  question  of  law,  they 
held  that  Maiy  was  the  elder  sister. 

(a)  Dugd.  Baro.  2  Vol.  305, 
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A  monnmeTitai  ^^  pioving  Mr.  Haitopp's  pedigree,  Sir  H. 
t©?ii?one  caMte  ^^^ola%  proposed  to  give  in  a  copy  of  a  mon- 
SdmiMibie  ki"i^-  UKiental  inscription  in  a  church,  taken  from  the 
other.  committee's  minutes  of  evidence  in  the  Ban- 

bury  Peerage  Ca^e. 

The  Attorney-General  objected,  saying  the  inscription 
might  have  been  proper  evidence  in  the  case  mentioned,  or 
might  have  been  there  admitted  without .  inquiry .  Both 
claimants  had  availed  themselves  extensively  of  the  minutes 
of  evidence  before  former  committees  for  privileges.  He  did 
not  know  whether  it  was  a  rule  of  their  Lordship's  House  to 
receive,  as  of  course,  the  evidence  on  their  minutes  in  other 
cases? 

The  committee,  by  their  chairman,  said  there  was  no  such 
rule.  If  the  matter  tendered  was  objected  to,  and  could  be 
supplied  aliunde^  as  clearly  an  attested  copy  of  a  monumental 
inscription  might,  it  could  not  be  received  in  evidence. 

Funeral  certifi-  ^^®  couuscl  for  Mr.  Hartopp,  in  order  to 
SffiSre^of  armi!  provc  that  Catherine  Vaux,  from  whom  he 
Earm^haland  dcrivcd  his  dcsccut,  married  Sir  Henry  Neville, 
ffefaw^f  cXg^!  and  that  he  was  the  son  and  heir  of  Edward 
d^^cL'^me^tat^  Lord  Abergavenny,  and  ♦succeeded  him  in  that 
mentsinthem.  dignity,  proposcd  to  put  iu  an  cxtract  from  a 
funeral  certificate,  taken  by  the  heralds  on  the  death  of  said 
Edward  Lord  Abergavenny,  in  1622.  This  certificate  was 
contained  in  a  manuscript  book,  entitled,  "  Funeral  Certifi- 
cates of  the  Nobility,"  and  preserved  in  the  Heralds'  College. 
They  were  taken,  as  stated  by  a  witness,  by  an  order  of  the 
Earl  Marshal  of  England,  under  his  seal,  and  dated  18th 
July,  1568,  directing  to  the  effect,  that,  "  every  king  of  arms, 
herald,  or  pursuivant,  that  shall  serve  at  any  funeral  as  afore- 
said, shall  bring  into  the  office  of  arms  a  true  certificate, 
under  the  hands  of  the  executors  and  mourners  present  at 
the  said  funeral,  containing  the  day  of  the  death,  place  of 
burial  of  the  deceased,  to  whom  married,  what  issue  left,  the 
age  of  such  issue,  and  to  whom  married,  &c. ;  to  the  intent 
that  the  said  certificate  may  be  registered,  and  remain  as  a 
perpetual  record  in  said  office."  The  same  witness  (rouge- 
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dragon  and  pursuivant  of  arms),  for  the  purpose  of  showing 
that  the  funeral  certificate  produced  by  him  was.  taken  on  the 
death  of  the  said  Edward  Lord  Abergavenny,  produced 
a  book  of  partition  of  fees  among  the  officers  of  arms  at 
the  time,  containing  entries,  made  by  those  who  attended  the 
funeral,  of  such  fees,  and  charging  themselves  with  the 
moneys  so  received,  for  the  purpose  of  being  divided  among 
all  the  officers  according  to  their  degrees.  The  certificate 
which  he  produced  had  no  signature,  and  he  could  not  say 
whether  it  was  an  original  or  a  copy. 

The  Attorney-General  objected  to  the  reception  of  the  cer- 
tificate ;  and,  after  examining  the  book  of  partition  of  fees, 
said  it  did  not  give  any  authority  to  the  certificate,  as  the 
entries  of  these  fees  were  signed  by  four  officers  of  the  col- 
lege, who  received  them  for  their  own  benefit,  and 
were  not  accountable  to  any  ♦  others.  The  ground  on  *  548 
which  memoranda  were  receivable  in  evidence  was, 
that  the  person  who  made  them  was  charging  himself,  and 
thereby  becoming  accountable  to  others.  He  admitted  that 
if  a  burial  certificate  were  produced,  signed  by  one  of  the 
family,  or  by  the  executor,  that  would  be  evidence  as  repu- 
tation in  the  family,  coming  from  persons  cognizant  of  the 
facts  therein  stated;  but  this  document  was  not  evidence, 
resting  only  on  the  authority  of  the  heralds,  who  knew 
nothing  of  the  facts,  and  had  not  collected  them  on  the 
deaths  of  the  parties,  as  in  surveys  under  commissions ;  and 
here  the  original  or  copy  produced  in  the  book  did  not  appear 
to  be  signed  by  any  one.  Besides,  the  committee  on  the  Ban- 
bury claim  refused  to  admit  an  original  certificate  of  this  sort, 
although  duly  signed. 

Sir  Harris  Nicolas  and  Mr.  Bullock  contended  that  the  cer- 
tificate was  admissible  to  show  the  fact  of  the  death  of 
Edward  Lord  Abergavenny,  and  the  succession  of  his  son 
Henry  to  that  dignity,  and  his  marriage  with  Catherine 
Vaux,  &c. :  and  the  contemporaneous  entries  of  the  fees  made 
by  officers  in  the  discharge  of  the  business  of  their  office, 
charging  themselves  with  the  receipt  of  money,  distributable 
between  themselves  and  others,  were  admissible  to  prove  the 
authenticity  of  the  certificate.     The  records  of  such  certifi- 

[453] 


*  543  CASES  m  the  house  of  lobds. 

cates,  without  any  further  proof  but  that  they  were  produced 
from  the  heralds'  office,  were  admitted  in  the  Chandos  claim 
of  peerage,  2d  June,  1802,  and  in  the  De  Roos  claim,  19th 
May,  1804. 

Extracts  were  then  read  from  the  minutes  of  eridenoe 
taken  by  the  committees  in  the  two  cases. 

The  committee  receiyed  the  funeral  certificate,  on  the 
authority  of  the  cases  referred  to,  and  as  an  official 

*  544    •  document  taken  by  persons  whose  duty  it  was  to 

make  it  up. 
The  cases  of  both  petitioners  having  been  closed,  their 
respective  counsel  were  heard  to  sum  up  the  evidence. 

Mr.  Lynch.  —  My  Lords,  Mr.  Mostyn's  claim  to  the  barony 
of  Yaux  is  derived  from  the  eldest  sister  of  Henry,  last  Lord 
Vaux.  Having  already  addressed  your  Lordships  on  the 
nature  of  this  barony,  and  having  referred  to  some  cases  in 
support  of  my  proposition,  that  it  is  a  barony  in  fee  tail, 
descendible  to  heirs  general ;  and  having  particularly  referred 
your  Lordships  to  the  cases  of  Lords  Strange  and  Wentworth, 
which  appear  to  me  to  be  identical  with  the  present,  I  shall 
now  shortly  call  to  your  Lordships'  attention  the  nature  of  the 
objections  made  by  the  Attorney-General  to  this  case. 

We  have  given  in  evidence  a  writ  of  sununons  in  the  28th 
of  Henry  8,  by  which  Thomas  Lord  Vaux  was  summoned  to 
Parliament;  and  we  have  given  in  evidence  a  sitting  by 
Thomas,  following  that  writ.  I  submit  that  that  evidence  is 
sufficient  of  itself  to  enable  me  to  call  upon  your  Lordships 
to  say  that  this  is  a  barony  descendible  in  fee  tail ;  but  my 
learned  friend  says,  it  appears  that  Thomas  Lord  Vaux  sat  in 
Parliament  in  the  25th  of  Henry  8 ;  and  we  have  shown  no 
prior  writ  of  summons.  We  have  not  shown  it,  because  the 
evidence  is  lost.  The  same  argument  was  used  in  the  case  of 
the  Wentworth  barony ;  for  Lord  Wentworth  sat  in  the  Par- 
liament of  the  25th  of  Henry  8.  There  was  no  evidence  of  a 
prior  writ  of  summons  to  him,  but  there  was  evidence  of  a 
subsequent  writ  issued  to  him  in  the  80th  year  of  Henry 

*  545    8,  and  that  he  sat  subsequently  ;  and  this  *  Hotise  was 

of  opinion  that  the  barony  of  Wentworth  was  a  peer- 
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age  descendible  to  heirs  general.  It  was  impossible  that  evi- 
dence of  a  prior  writ  could  be  given.  No  special  writ  of  the 
reign  of  Henry  VIII.  was  ever  recorded,  and  no  general  sum- 
mons is  extant  from  the  21st  to  the  28th  of  Henry  8.  The 
name  of  Lord  Wentworth  appears  in  the  latter,  but  is  not  in 
the  former.  If  this  had  been  a  case  of  a  barony  granted  prior 
to  the  reign  of  Richard  II.,  your  Lordships  would  not  have 
hesitated;  but  as  between  the  reigns  of  Richard  II.  and 
Henry  VIII.  there  were  some  few  instances  —  eight  or  ten  — 
of  peers  created  by  patent,  and  because  in  the  time  of  Henry 
VIII.  one  barony  was  created  by  patent,  and  fourteen  by 
writ,  previously  to  the  twenty-fifth  year  of  that  reign,  my 
learned  friend  calls  upon  you  to  do  that  which  has  never  yet 
been  done,  —  to  presume,  in  this  particular  case,  a  patent 
containing  a  limitation  to  heirs  male.  Now  it  happens,  fortu- 
nately for  us,  that  the  patent-rolls  in  that  reign  are  all  per- 
fect ;  on  the  other  hand,  that  the  enrolments  of  the  writs  of 
summons  upon  the  close  rolls  are  most  imperfect ;  and  that 
from  the  6th  to  the  21st  of  Henry  8,  no  enrolment,  or  other 
record  whatsoever  of  a  writ  of  summons,  is  extant.  The 
journals  of  the  House  are  missing  from  the  6th  to  the  25th  of 
Henry  8.  Is  not  this,  therefore,  a  case  rather  for  the  pre- 
sumption of  a  writ  than  of  a  patent  ?  I  am  not  aware  of  any 
case  in  which  a  patent  for  a  barony  has  been  presumed ;  the 
only  cases  cited  by  my  learned  friend  were  those  of  the  Vis- 
county of  Purbeck,  and  of  the  Dukedom  of  Richmond ;  and 
even  in  those  cases  there  was  no  decision  upon  that  point. 
In  the  Purbeck  Ca%e  the  only  question  which  this  House 
decided  was,  simply  that  no  peer  could  surrender  his  dignity  by 
fine  to  the  Crown.  Upon  the  other  two  points  raised,  the 
legitimacy  of  the  claimant,  and  the  non-existence  *  of  *  546 
the  patent,  the  House  refused  to  adjudicate.  In  the 
case  of  the  Dukedom  of  Richmond  there  was  no  decision ;  nor, 
indeed,  was  that  dignity  ever  claimed,  or  controverted.  The 
House  did  not  presume  a  patent  in  either  the  Richmond  or 
Purbeck  Case,  The  case  of  a  barony  is  much  stronger  against 
such  a  presumption,  inasmuch  as  baronies  were  created  by 
writ,  as  well  as  by  patent,  and  up  to  the  period  of  the  25th  of 
Henry  8,  creation  by  writ  was  the  usual  mode  of  creation. 
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Lord  Conyers  was  created  a  baron  by  writ  ^in  the  1st  o 
Henry  8,  so  decided  by  this  House  in  a  claim  made  by  the 
Duke  of  Leeds  to  that  barony.  Lord  Monteagle  was  created 
a  baron  by  writ  in  the  6th  of  Henry  8.  Lord  Vaux  is  found 
in  the  journals  of  the  House  of  that  reign  always  placed  after 
those  two  peers,  as  well  before,  as  after,  the  statute  of  pre- 
cedency passed  in  the  81st  of  Henry  8.  It  is,  therefore,  to  be 
inferred  that  the  creation  of  the  barony  of  Vaux  was  subse- 
quent to  those  of  Conyers  and  Monteagle.  Your  Lordships 
will  find  two  extracts  proved  from  the  journals,  establishing 
the  precedency  to  which  I  have  referred.  Mr.  Parrott,  who 
produced  the  journals,  read  the  last  six  names  of  barons  on 
the  15th  November,  in  the  25th  of  Henry  8 :  "  Monteagle, 
Vaux,  Windsor,  Wentworth,  Burgh,  Braj'^e,  and  Mordaunt." 
Then  being  asked  to  turn  to  an  entry  in  the  early  part  of  the 
reign  of  Queen  Mary,  he  read,  "  On  the  6th  of  November, 
2  and  3  Philip  and  Maiy,  among  the  peers  present  is  Dom- 
inus  Vaux."  The  last  names  are :  "  Monteagle,  Sandys, 
Vaux,  Windsor,  St.  John,  Burgh,  Braye,  Wentworth,  and  Mor- 
daunt."  Conyers  is  ranked  above  Monteagle  and  Monteagle 
above  Lord  Vaux.  The  consequence  is,  that  this  peerage  must 
have  been  created  subsequently  to  the  6th  of  Henry  8.  Sir 
Nicholas  Vaux,  the  father  of  Thomas,  was  a  commoner 

♦  547    *  in  the  7th  of  Henry  8.     That  is  proved  by  an  inden- 

ture made  between  King  Henry  VHL,  on  the  one 
part,  and  Sir  Nicholas  Vaux  and  Sir  Thomas  Parre,  on  the 
other  part,  relating  to  the  guardianship  of  Elizabeth  Cheyne. 
There  is  a  statement  in  Dugdale,  and  in  Stowe,  to  which 
your  Lordships'  attention  has  already  been  called,  that  on 
the  27th  of  April,  15  Henry  8,  three  barons  were  created,  so 
far  as  investiture  went,  by  the  King.  Sir  Arthur  Plantag- 
enet  was  created  Viscount  Lisle ;  Sir  Maurice  Berkeley,  was 
made  Lord  Berkeley,  Sir  William  Sandys,  Lord  Sandys,  and 
Sir  Nicholas  Vaux,  Lord  Vaux. 

The  Attorney-General. — A  statement  in  Dugdale,  or  Stowe, 
of  a  fact  of  that  sort,  is  not  evidence,  and  their  Lordships 
have  so  decided,  (a) 

(a)  Ante,  p.  538. 
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Mr.  Lynch,  —  I  am  not  offering  it  as  evidence,  but  it  is 
impossible  to  go  through  this  case  without  informing  your 
Lordships  how  it  has  happened  that  Nicholas  Vaux,  who  was 
a  commoner  in  the  7th  Henry  8,  was  styled  in  the  inquisition 
after  his  death,  Nicholas  Lord  Vaux.  It  is  a  very  important 
fact,  in  corroboration  of  that  statement,  that,  of  the  three 
barons  so  supposed  to  have  been  created,  the  two  others  were 
afterwards  proved  to  have  been  created  by  writ.  The  letters- 
patent  creating  the  Viscount  Lisle  are  enrolled  upon  the 
patent-rolls.  These  rolls,  as  well  as  the  signed  bills  and 
privy  seal  bills,  are  perfect,  and  therefore  we  find  these 
letters^patent.  The  enrolment  of  the  writs  of  summons,  as 
well  as  the  journals  of  the  House,  are  imperfect,  and  there- 
fore we  cannot  find  the  writs  directed  to  the  Lords  Berkeley, 
Sandys,  and  Vaux.  Your  Lordships  have,  however,  evidence 
that  the  peerage  of  Berkeley  was  created  by  writ ;  for 
it  appears  from  the  letter  of  Fitzjames,  Chief  *  Baron,  *  548 
Weston  and  Denys,  two  of  the  Judges,  proved  in  the 
Berkeley  Peerage  Ca%e.  The  barony  of  Sandys  has  been 
decided  to  be  a  barony  in  fee  tail.  The  first  writ  on  record 
directed  to  Lord  Sandys  is  of  the  21st  of  Henry  8;  and 
although  there  are  no  journals  in  existence  to  show  that 
Lord  Sandys  had  not  previously  sat,  yet  he  was  in  an  Act  of 
Parliament,  loth  Henry  8,  called  Lord  Sandys ;  and,  accord- 
ing to  a  decision  of  this  House,  the  barony  of  Sandys  has 
been  held  to  be  a  barony  in  fee  tail.  Under  these  circum- 
stances, and  with  these  precedents,  I  ask,  on  which  side  is 
the  presumption  to  be  ?  In  favour  of  a  patent,  when  not  only 
the  patent-rolls,  but  the  records  of  all  letters  leading  to  the 
passing  of  patents,  are  perfect,  yet  do  not  show  a  creation  in 
that  manner,  and  when  creation  of  barons  by  patent  was  not 
usual  ?  Or  in  favour  of  a  writ,  when  the  enrolment  of  writs 
of  summons  and  the  journals  are  most  imperfect,  and  the 
creation  by  writ  was  the  usual  and  ordinary  mode  of  creation? 
I»  favour  of  a  patent,  when,  according  to  the  statement  of  the 
historian,  four  peerages  were  created,  one  a  viscounty,  and 
the  other  three  baronies,  and  we  have  on  the  patent-rolls  the 
letters-patent  creating  that  viscounty  (the  usual  method  of 
creating  such  a  peerage),  and  the  patent-rolls  discover  noth- 
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ing  respecting  these  baronies  ?  Or  in  favour  of  a  writ,  when 
the  enrolments  of  the  sununonses,  if  extant,  would  disclose 
the  writs,  and  there  is  evidence  of  one  of  those  three  baronies 
having  been  created  by  writ,  and  there  is  a  decision  of  your 
Lordships  that  another  of  them  was  so  created  ? 

My  Lords,  this  barony  of  Vaux  being  a  peerage  created 

in  the  reign  of  Henry  VIIL,  I  admit  it  is  incumbent  on  me  to 

satisfy  your  Lordships  by  negative  evidence,  that  it  was  not 

created  by  patent ;  and  accordingly  we  have  given  in 

*  549    evidence  what  appears  *  to  me  most  satisfactory,  upon 

that  point.  We  have  proved  a  search  in  every  office 
or  depository  where  it  is  possible  that  a  patent,  or  the  least 
possible  trace  of  a  patent,  could  be  had.  Mr.  Hardy,  chief 
clerk  of  the  Tower,  is  asked :  "  Have  you  been  directed  to 
make  search  for  a  patent  creating  Nicholas  or  Thomas  Vaux, 
Lord  Vaux?  —  I  have.  Have  you  made  that  search? — I 
have.  Have  you  found  any  trace  of  a  patent? — Not  the 
slightest."  Mr.  Knyvett,  a  clerk  in  the  Secretary  of  State's 
ofl&ce,  is  asked :  "  Have  you  been  directed  to  make  any  search 
for  a  warrant  for  the  purpose  of  a  patent  being  passed  to 
Nicholas  or  Thomas  Vaux? — I  have.  Have  you  made  that 
search? — I  have.  Have  you  been  able  to  discover  any  such 
warrant? — No ;  the  earliest  books  in  the  Secretary  of  State's 
ofl&ce  commence  in  the  year  1674."  Mr.  Holden  is  asked: 
"Are  there  any  warrants  in  the  Rolls  chapel? — Yes,  the 
immediate  warrants  signed  by  the  King.  Have  you  searched 
them? — I  have  ;  I  have  searched  both  those  and  the  privy 
seals.  Do  they  exist  for  the  period  in  question  ? — Yes,  they 
do."  Mr.  Jones,  record  keeper,  and  receiver  of  fees  in  the 
Signet  ofl&ce,  is  asked :  "  Have  you  been  directed  to  make 
any  search  for  a  patent  for  creating  Nicholas  or  Thomas 
Vaux,  Lord  Vaux? — No,  I  have  not  been  directed  to  make 
any  search,  but  I  attend  to  prove  when  the  records  com- 
mence. When  do  the  records  commence? — In  the  reign  of 
Elizabeth ;  the  earliest  record  in  the  oflBce  is  in  1584."  Mr. 
Eden,  patent  clerk,  and  keeper  of  the  records  in  the  Privy  seal 
ofl&ce,  is  asked:  "What  is  the  earliest  record  you  have  in 
that  oflBce  ? — 1751,  in  the  reign  of  Elizabeth,"  Mr.  Jackson, 
clerk  of  the  Crown  oflfice  in  Chancery,  is  asked :  *'  What  is  the 
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earliest  document  you  have  iu  that  office  ? — In  the  37th 
of  Elizabeth,  a  book  commencing  *  in  that  year.  Haye  *560 
you  made  any  search  for  any  earlier  documents? — ^I  have. 
Have  you  been  able  to  find  any  ? — I  have  not."  Mr.  Holden 
again  is  asked :  ^^  Have  you  been  directed  to  make  search  among 
the  patent-rolls  for  a  patent  creating  Nicholas  or  Thomas  Vaux, 
Lord  Vaux  ? — I  have.  Have  you  made  that  search  ? — I  have. 
Have  you  discovered  any  such  patent? — I  have  not.  From  what 
period  did  you  search  ? — From  the  7th  of  Henry  8  to  the  22d, 
both  years  inclusive.  Have  you  any  privy  seal  letters  in  your 
office  ? — There  are.  Have  you  made  search  among  them  ? — 
I  have.  Have  you  found  any  trace  among  them  of  a  patent  ? 
— I  have  not.  Have  you  searched  every  place  in  your  office 
where  it  was  likely  you  would  find  the  trace  of  a  patent? — I 
have ;  and  I  have  not  been  able  to  discover  any  patent  for 
the  creation  of  either  Nicholas  or  Thomas  Lord  Vaux :  I  have 
searched  from  the  7th  of  Henry  8  to  the  2l8t.  Are  there  any 
patents  of  that  kind  ? — Yes ;  I  met  with  several  others,  but 
not  one  for  Vaux.  Do  the  patent-rolls  appear  perfect  for 
that  time? — Yes.  Are  they  arranged  in  order  of  date? — 
They  are.  What  is  the  office  that  you  searched  ? — The  rolls 
patent-office,  from  the  7th  to  the  2l8tof  Henry  8.  Are  there 
any  patent-rolls  prior  to  that  ? — Yes,  but  I  was  directed  to 
search  from  the  7th  of  Henry  8  to  the  21st,  the  privy  seals 
and  patent-rolls.  And  you  have  made  that  search,  which 
enables  you  to  say  that  if  the  patent  had  been  there  you 
should  probably  have  discovered  it  ? — Yes ;  I  saw  every  docu- 
ment, and  there  was  not  one  for  the  creation  of  Sir  Nicholas 
or  Thomas  Vaux."  He  is  again  asked :  "  Have  you  searched 
the  privy  seals,  the  signed  bills,  and  the  patent-rolls,  from  the 
21st  to  the  25th  year  of  Henry  8,  inclusive  ? — I  have. 
Have  you  discovered  any  patent  creating  *  Thomas  *551 
Vaux,  Lord  Vaux,  or  any  trace  of  such  a  patent? — I 
have  not ;  I  have  examined  the  privy  seals,  the  signed  bills, 
and  the  patent-rolls:  I  looked  at  every  document,  several 
hundreds  of  them."  He  again  says:  *'I  have  searched  the 
charter  rolls  of  Henry  8,  during  the  whole  reign ;  I  did  not 
find  any  charter  of  creation  of  the  barony  of  Vaux. 

I  have  now  shown  your  Lordships,  from  the  Secretary  of 
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State's  office,  the  privy  seal  office,  the  signet  office,  the  patent- 
rolls  office,  and  the  record  office  in  the  Tower,  that  there  is  not 
the  slightest  trace  of  a  patent.  I  have  done  that  which  was 
done  by  the  counsel,  and  which  satisfied  your  Lordships,  in 
the  case  of  Howard  de  Walden  and  other  cases.  And  although 
every  office,  in  which  any  trace  of  a  gi*ant  could  exist,  was  care- 
fully examined,  the  office  of  the  Rolls  contains  every  prelim- 
inary to,  as  well  as  the  enrolment  of,  all  patents  creative  of 
peerages  in  the  time  of  Henry  VIII.  It  contains  the  signed 
bills,  or  the  royal  authority,  the  privy  seal  bills  resulting  from 
them,  which  are  the  drafts  for  the  patents,  as  well  as  the 
enrolments  of  the  patents  themselves.  Mr.  Holden  stated 
that  he  had  examined  each  of  these  documents,  and  that  he 
could  not  find  any  trace  of  a  patent  creating  the  barony  of 
Taux. 

My  Lords,  I  proceed  now  to  show  why  it  is  that  I  have  not 
evidence  of  a  writ  of  summons  prior  to  the  sitting  of  Thomas 
in  the  25th  of  Henry  8 ;  the  first  writ  of  summons  produced 
as  directed  to  him  being  in  the  28th  of  Henry  8.  There  is 
evidence  of  the  enrolments  of  the  writs  of  summons  of  the 
1st,  the  3d,  and  the  6th  years  of  Henry  8.  These  enrolments 
produced  by  Mr.  Holden  do  not  contain  the  name  of  Nicholas 
or  Thomas  Lord  Vaux.     From  the  6th  to  the  25th  of 

*  552    Henry  8,  no  journals  of  your  Lordships'  *  House  exist, 

and  no  enrolments  or  other  records  of  writs  of  sum- 
mons are  extant  from  the  6th  to  the  21st  of  Henry  8.  The 
next  document,  therefore,  which  we  are  enabled  to  produce 
to  your  Lordships,  is  the  parliamentary  summons  of  the  21st ; 
and  Mr.  Holden,  who  proved  it,  is  asked:  "Is  that  the  writ 
of  the  21st?  —  This  is  the  summons  of  the  21st  of  Henry  8. 
Does  the  name  of  Lord  Vaux  appear  in  that  writ?  —  No." 
Now,  my  Lords,  Nicholas  Vaux  was  a  commoner  in  the  6th, 
and  dead  in  the  21st  Henry  8.  By  the  inquisition  given  in 
evidence,  it  appears  that  he  died  on  the  14th  of  May,  in  the 
15th  of  Henry  8.  Your  Lordships  may  ask  me  how  it  hap- 
pens that  the  name  of  Thomas  Lord  Vaux  is  not  contained 
in  the  writ  of  summons  of  the  21st.  The  answer  is,  Thomas 
was  then  a  minor.  It  appears  by  the  inquisition  that  he  was 
fourteen  y^ears  of  age  in  the  15th,  consequently  was  not  of 
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age  till  the  22d  of  Henry  8,  and  therefore  it  is  that  his  name 
does  not  occur  in  the  summons  of  the  21st.  In  addition  to 
the  imperfection  of  the  enrolments  of  the  writs  of  summons 
from  the  6  th  to  the  21st,  we  suffer  by  the  loss  of  the  journals 
from  the  6th  to  the  25th.  The  Parliament  was  called  in  the 
21st  of  Henry  8  ;  it  sat  by  prorogation  down  to  the  28th  ;  the 
sitting  in  the  25th  was  by  prorogation;  and  Thomas  Lord 
Vaux  came  of  age  in  the  22d.  No  special  writs  are  ever 
entered  upon  the  close  rolls  or  other  records ;  that  is  proved 
in  this  case,  and  was  proved  in  the  case  of  Lord  Howard 
de  Walden,  wherein  it  is  stated  that  the  only  instance  to  be 
found  of  any  special  writ  is  that  directed  to^Lord  Howard 
de  Walden.  When,  therefore,  Thomas  came  of  age,  he  sat, 
and  of  course  he  was  specially  summoned,  and  therefore  it  is 
that  I  am  not  enabled  to  give  you  that  special  sum- 
mons ;  but  he  is  found  sitting  *  on  the  27th  of  January,  *  558 
in  the  25th  Henry  8.  This  is  the  entry  in  the  jour- 
nals: "  Present,  Dominus  Vaux ;  present,  Dominus  Windesor, 
Dominus  Wentworth."  I  have  accounted  to  your  Lordships 
why  no  prior  writ  of  summons  is  produced.  I  have  proved, 
as  satisfactorily  as  was  done  in  former  cases,  that  there  is  no 
patent,  that  there  is  no  trace  of  a  patent :  then  why  is  an 
inference  to  be  taken  against  me  from  the  fact  of  Thomas 
Lord  Vaux  having  sat  in  the  25th  Henry  8  ?  The  imperfec- 
tion of  the  records  fully  explains  why  it  is  that  the  prior  writs 
are  not  forthcoming.  I  have  proved  that  there  is  no  patent, 
and  yet  the  patent-rolls  are  perfect.  On  that  point,  there- 
fore, it  is  clear  that  there  is  no  room  for  presumption  or  infer- 
ence against  the  claim ;  and,  indeed,  it  is  fully  admitted  by 
the  Attorney-General,  that  if  Thomas  had  been  included  in 
the  writ  of  21st  Henry  8,  which  no  doubt  he  would  have 
been  had  he  then  been  of  age,  or  if  the  journals  were  lost 
from  the  6th  to  the  28th  Henry  8,  instead  of  from  the  6th 
to  the  25th,  no  possible  objection  could  be  made  against  the 
claim. 

Thus  our  case  stands  independent  of  authority ;  I  shall  now 
state  to  your  Lordships  the  authorities  which  support  me.  I 
will  first  refer  to  the  case  of  the  barony  of  Strange,  which  is 
printed  in  an  additional  case  relating  to  the  claim  to  the 
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barony  of  Braye,  which  is  upon  your  Lordships'  table.  I 
can  read  it  from  your  Lordships'  minute-book ;  it  was  a  claim 
made  by  the  Duke  of  AthoL 

The  Attorney- Q-eneral.  —  I  shall  not  object,  if  your  Lord- 
ships make  no  objection,  to  my  learned  friend  referring  to  a 
printed  case. 

The  Eabl  op  Devon.  —  There  is  no  difficulty  in  refer- 
ring to  it,  if  it  is  founded  on  the  statement  of  the 

*554  *  minutes  of  the  conmiittee  of  this  House.  Unless 
that  which  you  state  is  from  authentic  documents,  its 

being  on  the  printed  minutes  does  not  make  it  evidence. 

Mr.  Lynch.  —  I  believe  I  am  entitled  to  read  from  your 
Lordships'  minute-book,  of  which  I  have  in  my  hand  an 
authentic  copy.  Your  Lordships  will  not  take  it  ypon  mere 
assertion,  because  your  Lordships  will  send  for  that  minute-- 
book, and  I  think  you  will  find  that  my  statement  is  correct. 
I  merely  take  it  from  this  paper  as  matter  of  convenience. 
"  Mr.  Strange  was  heard  for  the  claimant  (the  Duke  of  Athol), 
and  proposes  to  read  an  entry  in  the  journal  of  this  House  of 
the  20th  of  January,  1628,  mentioning  that  James  Strange, 
chevalier,  was  summoned  to  Parliament  by  writ,  dated  the 
17th  of  February,  3d  of  Charles  1 ;  which  being  objected  to 
by  the  counsel  on  behalf  of  the  Crown,  insisting  that  the  writ 
itself  should  be  produced,  Mr.  Pynsent,  deputy  clerk  of  the 
Crown,  was  called  in  and  asked  concerning  the  docket-book, 
or  book  of  entries  in  his  office,  of  writs  of  summons ;  and 
thereupon  acquainted  the  committee  that  the  book  of  the 
whole  reign  of  King  James  I.,  and  of  the  first  eighteen  years 
of  King  Charles  I.,  was  not  to  be  found  in  the  office,  he 
having  delivered  several  of  these  books  to  the  late .  Lord 
Chancellor  King's  porter,  by  his  Lordship's  order,  in  April, 
1728 ;  and  though  he  has  often  made  application  for  them, 
yet  they  have  not  been  all  returned,  only  four  out  of  five. 
He  was  then  asked  as  to  the  nature  of  them,  and  acquainted 
the  committee  that  they  are  abstracts  of  things  passed  the 
Great  Seal.  He  is  directed  to  cause  the  books  to  be  brought 
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at  the  next  meeting,  and  in  the  mean  time  to  make  the 
*  most  strict  search  possible  for  the  book  that  is  miss-  *  555 
ing.  Mr.  Brown,  on  the  part  of  the  Crown,  desires 
the  writ  itself  may  be  produced,  or  an  account  given  why  it 
is  not  to  be  found.  The  entry  of  the  20th  of  January,  1628, 
aforementioned,  read  out  of  the  journal.  The  Lord  Strange 
mentioned,  in  the  journal  the  10th  of  March  following,  to  be 
present,  also  the  18th  of  April,  1640,  and  following  days. 
Mr.  Russel  produces  a  copy  of  a  writ  of  summons  to  the 
Lord  Strange  to  a  subsequent  Parliament,  out  of  the  petty- 
bag  office,  and  the  same  was  read.  Mr.  Holmes,  deputy 
record  keeper  in  the  Tower,  examined  also  upon  oath  as  to 
what  search  he  had  made  for  a  patent  or  grant  whereby 
James  Stanley,  or  any  other  person,  was  created  Lord 
Strange  ;  and  he  declared  he  had  made  the  most  strict  search, 
but  could  find  none.  Mr.  Rook,  clerk  of  the  chapel  of  the 
Rolls,  also  acquainted  the  committee  he  had  inspected  care- 
fully the  books,  &c.,  of  the  patent-rolls  of  King  Charles  I., 
but  could  find  no  entry  of  any  grant  or  patent  of  a  creation 
of  Lord  Strange.  Mr.  Alexander  Ross  produced  to  the  com- 
mittee an  authentic  copy  of  an  Act  of  Parliament  of  the  7th 
of  James  1,  part  of  the  preamble  read,  reciting  that  Ferdi- 
nando,  late  Earl  of  Derby,  left  three  daughters,  Anne, 
Frances,  and  Elizabeth,  and  no  son.  The  declaration  made 
to  the  House  the  7th  of  June,  1628,  by  the  then  Lord  Presi- 
dent, that  the  King  had  granted  his  writ  of  summons  to 
James,  the  son  and  heir-apparent  of  William,  now  Earl  of 
Derby,  by  the  name  of  James  Strange,  chevalier,  and  the 
same  was  read  out  of  the  journal."  On  a  subsequent  day, 
"  Mr.  Pjmsent,  again  attending  at  the  bar,  is  asked  as  to  the 
docket-books  of  the  writs  of  summons,  and  acquainted  the 
committee  he  had,  since  the  last  sitting,  made  diligent 
search  for  the  *  book  that  is  missing,  and  particularly  *  556 
in  the  study  of  the  late  Lord  King's  second  son,  who 
has  all  his  father's  books,  but  it  is  not  there,  nor  is  it,  as  he 
knows,  anywhere  to  be  found :  he  then  delivered  in  at  the 
bar  the  other  books  in  his  custody,  having  first  read  some  few 
forms  of  entries,  &c.  Proposed  to  resolve  that  the  petitioner, 
the  Duke  of  Athol,  had  fully  made  out  his  pedigree  from 
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James  Lord  Strange,  summoned  to  Parliament  by  writ  in 
the  3d  year  of  the  reign  of  King  Charles,  the  writ  being 
directed  Jacobo  Strange,  chevalier ;  and  are  of  opinion  that 
the  said  duke  has  fully  proved  the  allegations  of  his  petition, 
and  has  made  out  his  right  to  the  barony  of  Strange,  cre- 
ated by  the  said  writ  in  the  third  year  of  the  reign  of  the 
said  King." 

My  Lords,  in  that  case  the  writ  was  not  produced.  The 
journals  were  in  existence,  and  they  showed  that  Lord 
Strange  produced  his  writ,  but  of  the  contents  of  that  writ 
they  afford  no  kind  of  evidence.  And  as  it  is  as  certain  that 
a  peer  brought  his  writ,  as  that  he  took  his  seat,  no  kind  of 
presumption  can  be  drawn  from  an  assertion  in  the  journals 
that  a  peer  produced  his  writ  (no  evidence  of  the  contents  of 
that  writ  being  given),  any  more  than  from  the  fact  of  a  peer 
being  found  seated  in  the  House ;  for  whether  the  journals 
say  or  do  not  say  he  produced  his  writ,  still  the  writ  must 
have  been  produced,  or  he  could  not  have  sat.  The  writ  is 
delivered  by  the  peer,  on  taking  his  seat,  to  the  Lord  Chan- 
cellor. The  writs  of  modern  date  are  preserved,  but  none 
exist  prior  to  the  time  of  James  L,  and  the  bundle  for  only 
one  of  his  Parliaments  is  preserved.  In  the  Strange  Case 
the  counsel  for  the  Crown  insisted  upon  the  writ  being  pro- 
duced, or  an  account  given  why  it  was  not  produced :  that 
was  the  argument  of  the  counsel  for  the  Crown  on 

*  557    that  occasion,  *  but  the  committee  determined  that  it 

was  not  necessary.  I  account  for  the  writ  not  being 
produced  in  the  present  case ;  and  why  should  Mt.  Mostyn 
suffer  in  this  case,  when  the  Duke  of  Athol  did  not  suffer  in 
that  case  ?  I  am  unable  to  produce  the  writ  to  Sir  Nicholas 
Vaux,  because  the  records  are  imperfect,  both  the  journals 
and  the  enrolments  of  the  writs  of  summons,  and  I  account 
in  a  very  particular  way  why  the  writ,  directed  to  Thomas, 
cannot  be  produced,  for  it  must  have  been  a  special  writ,  as 
he  came  of  age  subsequent  to  the  general  writ  of  the  21st 
Henry  8,  therefore  this  case  is  stronger  than  that  of  Strange, 
for  I  account  for  the  non-production  in  consequence  of  the 
imperfection  of  the  recoi*ds;  and  I  account  also  for  it  by 
showing  that  he  was  not  of  age  till  the  22d  year  of  the  reign, 
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and  that  special  writs  are  never  entered  on  the  close  rolls  or 
other  records.  The  case  of  Strange  is  also  most  important  in 
reference  to  an  argument  made  by  the  Attorney-General, 
that  if  your  Lordships  cannot  feel  yourselves  justified  in  pre- 
suming a  patent,  your  Lordships  possibly  may  be  induced  to 
presume  an  extraordinary  writ,  or  rather  an  ordinary  writ, 
with  an  extraordinary  grant  appended  to  it.  He  has  referred 
to  the  case  of  Bromflete  in  the  reign  of  Henry  VI.,  the  only 
instance  of  such  a  grant  ever  made  in  England.  The  Strange 
Case  entirely  disposes  of  that  argument,  for  the  writ  to  Lord 
Strange  was  not  produced,  and  yet  the  House  did  not  feel 
itself  entitled  to  draw  any  presumption  from  such  non-pro- 
duction ;  still,  if  a  presumption  might  be  made,  the  proba- 
bilities in  that  case  much  more  strongly  favoured  a  special 
grant  than  in  the  present,  for  it  would  be  more  natural  that 
the  Crown  and  its  legal  advisera,  in  creating  the  new  barony 
of  Strange,  should  will  and  cause  it  to  descend  in  the 
same  line  *  as  the  Earldom  of  Derby,  possessed  by  the  *  558 
father  of  the  new  peer,  namely,  to  the  heirs  male. 
Such  was  the  course  pursued  when  the  present  Earl  of  Derby 
was  created  Lord  Stanley ;  such  was  the  course  pursued  in 
the  creation  of  the  present  Lord  Duncannon,  and  on  several 
other  occasions.  Still  the  House  of  Lords  decided  that  the 
writ  to  Lord  Strange,  of  the  contents  of  which  no  evidence 
was  given,  must  be  held  to  have  been  an  ordinary  and  usual 
writ. 

The  case  of  Wentworth  appears  to  me  identical  with  the 
present.  The  following  is  taken  from  the  minute-book  of 
your  Lordships'  House:  "Barony  of  Wentworth.  —  aS^V 
Thomas  PawU  opens  the  case  for  the  petitioner,  the  wife 
of  Sir  Henry  Johnson.  She  is  the  lineal  heir  to  Lord 
Wentworth,  in  the  21st  year  of  Henry  8.  He  cites  the  pedi- 
gree as  in  the  printed  case.  We  are  the  daughter  and  heir 
of  that  family,  lineally  descended;  this  hath  not  been  in 
abeyance :  this  lady  is  the  single  person.  Sir  Thomas  appeals 
to  the  journals ;  he  is  entered  in  the  journals  25th  and  28th 
Henry  8.  Lord  Wentworth  was  present,  as  appears  by  the 
journals,  and  so  the  several  days  after.  They  produce  the 
records  of  the  petty  bag  to  show  the  writs  of  summons  30th 
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Henry  8 ;  they  read  Lord  Wentworth's  summons  to  Parlia- 
ment ;  they  read  summons  of  the  1st  and  6th  Edward  6th 
and  15  Charles  1.  The  Earl  Cleveland  is  summoned,  and 
his  son  brought  into  Parliament,  and  so  admitted.  They 
produce  the  heralds'  books.  Sir  Henry  St.  George  says: 
This  book  hath  been  in  my  office  ever  since  his  time,  and 
looked  upon  to  be  very  good.  Mr.  Grimes,  junior:  I  have 
searched  the  rolls,  and  find  no  patent  at  all.  I  never  knew 
any  writs  filed  in  our  office.     Mr.  Attorney-General  heard : 

says,  I  am  satisfied;  I  cannot  controvert,  but  if  he 
*559   was  called    by  writ,   it  creates  *a  barony  in    fee. 

Ordered  and  adjudged  that  the  claim  to  the  barony  of 
Wentworth  be  allowed."  My  Lords,  Lord  Wentworth  is 
found  sitting  in  the  25th  of  Henry  8,  the  very  year  in  which 
Lord  Yaux  is  foimd  sitting.  Lord  Wentworth's  name  does 
not  appear  in  the  general  writ  of  summons  in  the  21st  of 
Henry  8  ;  he  is  not  summoned  to  Parliament  by  that  writ ; 
there  was  not,  and  could  not  be,  any  evidence  of  any  writ  of 
summons  directed  to  Lord  Wentworth  prior  to  his  sitting  in 
the  25th  of  Henry  8.  The  first  writ  of  summons  produced  is 
in  the  80th  of  Henry  8.  My  Lords,  would  not  the  same  objec- 
tion have  lain  in  that  case  as  is  now  tendered  by  the  Attor- 
ney-General ;  but  if  it  were  made,  it  was  not  then  adopted 
by  the  House  as  an  objection  to  that  peerage  being  held 
descendible  to  heirs  general.  The  House  was  of  opinion 
that,  from  Lord  Wentworth  sitting  in  the  25th  of  Henry  8, 
although  no  writ  of  summons  was  produced  prior  to  that  of 
the  30th  of  Henry  8,  no  presumption  could  be  raised  that  the 
barony  of  Wentworth  was  created  otherwise  than  by  the 
usual  writ  of  summons  and  sitting,  and  therefore  it  was 
ruled  that  it  went  to  the  heirs  general.  My  learned  friend, 
with  all  his  ingenuity,  cannot  draw  a  distinction  between 
these  two  cases.  They  are  identical  as  to  circumstances  and 
as  to  time  ;  and  therefore  I  rely  upon  this  case  of  Wentworth 
as  an  authority,  not  only  that  your  Lordships  cannot  presume 
a  patent  in  the  case  of  Vaux,  but  that  you  can  presunae  no 
other  writ  than  an  ordinary  writ  of  summons  directed  to 
Lord  Vaux,  such  as  was  held  by  this  House  to  have  been 
directed  to  Lord  Wentworth.  Let  the  two  cases  be  put  in 
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juxtaposition.  The  Parliament  of  the  25th  of  Henry  8  met 
by  prorogation,  having  been  called  in  the  2l8t.  The 
parliamentary  pawn  of  that  year  is  in  evidence  *  before  *  560 
your  Lordships.  The  names  of  Vaux  and  Wentworth 
do  not  appear  in  that  pawn.  The  journals  of  the  House  are 
missing  from  the  6th  to  the  25th  of  Henry  8.  The  Lords 
Vaux  and  Wentworth  are  both  found  sitting  in  the  25th.  It 
does  not  appear  that  such  sittings  were  their  first.  They 
must  have  taken  their  seats  some  time  between  the  21st  and 
25th.  If  the  journals  were  forthcoming,  the  circumstances 
under  which  they  had  taken  their  seats  would  have  been 
explained  by  the  journals  themselves  ;  but  as  far  as  respects 
Lord  Vaux,  I  have  explained  to  your  Lordships  why  he  was 
not  comprised  in  the  general  writ  of  the  21st  Henry  8,  not 
attaining  his  age  imtil  the  22d  Henry  8.  In  that  year  he 
must  have  been  specially  summoned,  and  have  taken  his 
seat ;  and.  special  writs  are  not  entered  on  the  close  rolls  or 
other  records.  In  the  case  of  Lord  Wentworth,  there  is  no 
trace  that  he  or  any  of  his  ancestors  were  peers  before  the 
21st  of  Henry  8.  After  the  Parliament  of  that  year  was 
assembled,  the  Lord  Wentworth  was  specially  summoned. 
His  special  writ  is  not,  for  the  same  reason,  to  be  found 
amongst  the  records.  Your  Lordships  have  decided  that  the 
barony  of  Wentworth  is  a  barony  in  fee  tail,  descendible  to 
heirs  general.  Can  your  Lordships  say  that  the  barony  of 
Vaux  is  not,  in  like  manner,  a  barony  in  fee  tail,  descendible 
to  heirs  general  ?  We  have  the  facts  of  the  Wentworth  Case 
from  your  Lordships'  minute-book,  your  Lordships'  own 
record,  the  best  evidence  the  thing  is  capable  of.  I  know  of 
no  case  where  error  has  been  discovered  in  those  minute- 
books.  But  in  the  Wentworth  Case  every  assertion  contained 
in  the  minute-book  is  fully  confirmed  by  your  Lordships' 
journals,  the  close  rolls,  and  the  parliamentary  pawns.  Can 
your  Lordships  have  clearer  or  better  evidence  ? 

*  My  learned  friend  has  endeavoured  to  induce  your    *  561 
Lordships  to  believe  that  the  writ  issued  to  Lord  Vaux 
was  an  extraordinary  writ,  or,  to  speak  more  correctly,  an 
ordinary  writ  with  an  extraordinary  grant  attached  to  it. 
His  argument  is  a  very  extraordinary  one,  and  the  extraordi- 
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nary  nature  of  it  consists  in  this,  that,  because  in  the  reign 
of  Henry  VI.,  a  time  in  which  the  utmost  confusion  existed 
as  to  the  creation  of  dignities,  and  as  to  the  laws  affecting 
them,  there  is  a  single  instance  of  a  writ,  with  an  extraordi- 
nary grant  attached  to  it,  limiting  the  descent  of  the  peerage 
to  the  heirs  male,  the  single  instance  of  such  a  writ  is  suffi- 
cient to  induce  your  Lordships  to  infer  that  such  a  grant 
might  have  been  appended  to  the  writ  issued  to  Lord  Vaux ; 
that  is,  that  your  Lordships  are  to  presume  that  which  was 
imusual,  extraordinary,  and  unique,  in  preference  to  inferring 
that  which  was  usual  and  ordinary  at  that  time.  The  Attor- 
ney-General referred  also  to  three  Irish  cases,  in  the  reign  of 
James  II.,  after  he  had  lost  his  English  throne.  My  learned 
friend  is  imlucky  as  to  the  periods  of  his  alleged  precedents, 
—  Henry  VI.  in  England,  and  James  II.  in  Ireland.  I  admit 
James  was  then  King  of  Ireland,  and  had  full  power  to 
ennoble,  and  that  the  persons  named  in  those  writs  were 
ennobled ;  but  I  submit  that  they  were  ennobled  by  the 
grants  appended  to  the  writs,  and  not  by  the  writs  them- 
selves. Let  us  examine  the  peculiar  nature  of  the  writs. 
They  are  not  writs  properly  so  called,  but  writs  with  grants 
attached  to  them,  partaking  of  the  character  of  both  a  writ 
and  a  grant.  In  Ireland  these  grants  were  probably  deemed 
essential,  for  there  is  no  evidence  that  a  peerage  was  ever 
created  by  writ  in  that  country,  and  the  current  of  authori- 
ties, as  well  as  the  descent  of  dignities  there,  prove 

*  562    that  the  ancient  *  peerages  of  that  kingdom  did  not 

originate  in  writs  of  summons.  James's  ministers  had 
no  time  to  prepare  patents,  and  the  grants  attached  to  these 
writs  were,  no  doubt,  framed  with  a  view  of  doing  that 
which,  in  ordinary  circumstances,  would  have  been  done  by 
letters-patent.  Accordingly,  as  the  writ  and  grant  directed 
to  Bromflete,  in  the  time  of  Henry  VI.,  are  entered  with 
other  grants  upon  the  close  roll,  so  we  find,  on  the  other 
hand,  the  three  Irish  writs  and  grants  entered  on  the  patent- 
rolls.  The  case  of  the  barony  of  Slane  (a)  and  other  ancient 
baronies  of  Ireland,  have  been  mentioned  by  the  Attorney- 
General  ;  but,  although  the  noble  and  learned  lord  who  pro- 

(a)  Antey  p.  23. 
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nounced  your  Lordships'  decision  in  the  Slane  Case  alluded 
to  the  possibility  of  a  lost  patent,  or  of  a  writ  similar  to  that 
directed  to  Bromflete,  still  it  was  on  the  strong  and  unifonn 
usage  of  the  male  succession,  and  the  exclusion  of  females, 
that  his  Lordship  decided  that  claim.  That  decision  was  in 
strict  conformity  with  the  doctrine  laid  down  in  the  reports 
made  by  your  Lordships  upon  the  dignity  of  the  peerage. 
In  the  third  report,  p.  67,  your  Lordships  say,  "  A  title  to  an 
inheritance  in  a  dignity  may  have  been  originally  acquired  by 
creation,  and  the  existence  of  such  a  title  by  creation  may  be 
proved  by  the  fact  of  enjoyment  by  descent,  when  the  fact  of 
original  creation  cannot  be  ascertained."  I  beg  the  attention 
of  your  Lordships  to  the  striking  contrast  which  the  male 
descent  of  the  ancient  baronies  of  Ireland  presents  with  the 
succession  to  the  ancient  English  baronies ;  for,  if  the  former 
proves  that  females  were  incapable  of  succession,  so  does  the 
latter  show  that  the  male  line  could  not  long  enjoy  an  Eng- 
lish barony.  Accordingly,  there  is  not  a  single  Eng- 
lish barony  *  created  by  writ  now  vested  in  the  family  *  568 
of  the  person  first  summoned.  Before  the  time  of 
Richard  II.,  no  barony  was  created  in  England  except  by 
writ ;  Lord  Stourton  is  the  only  baron  now  sitting  who  de- 
rives his  dignity  from  a  patent  granted  before  the  time  of 
Edward  VI.  Amongst  all  the  ancient  baronies  of  England, 
there  are  but  two  existing  who  derive  their  baronies  from 
patents  granted  before  the  time  of  Elizabeth  ;  all  the  rest 
owe  their  baronies  to  writ.  Is  not  the  usage,  then,  in  oppo- 
sition to  the  argument  of  the  Attorney-General,  and  in  con- 
formity with  the  claim  I  have  the  honour  of  advocating  ? 
There  is  no  reason,  I  do  confidently  submit,  for  such  an 
extraordinary  presumption  as  that  which  the  Attorney-Gen- 
eral calls  upon  the  House  to  make  ;  viz.,  the  presumption  that 
an  extraordinary  writ,  that  is,  a  writ  and  grant,  did  issue  to 
Lord  Vaux.  The  same  argument  might  have  been  urged  in 
almost  every  claim  ever  made  to  a  barony  by  writ,  as  no  evi- 
dence was  ever  required  or  tendered  that  the  writ  produced 
was  the  first  writ  issued  ;  and  especially  it  might  have  been 
urged  in  the  case  of  the  Strange  and  Wentworth  baronies. 
There  was  just  as  much  ground  for  that  extraordinary  argu- 
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ment  in  those  cases  as  there  is  in  this ;  but  your  Lordships 
did  not  hear  it,  or,  if  you  heard  it,  you  disregarded  it ;  and 
accordifigly  the  claim  of  Lady  Johnson  was  allowed,  claiming 
as  heir  general  to  Lord  Wentworth,  who  was  not  summoned 
in  the  21st  of  Henry  8,  but  who  appears  to  have  sat  in  Par- 
liament in  the  25th,  the  first  summons  produced  being  in  ihe 
30th  of  Henry  8.  I  do  submit  that  the  case  of  Wentworth 
directly  governs  this  case,  and  that  the  barony  of  Vaux  must 
be  considered  the  case  of  a  barony  created  by  a  writ  of  sum- 
mons and  sitting,  and  therefore  descendible  to  the  heirs 
general. 

*  564       *  My  Lords,  I  hope  I  have  satisfactorily  shown  to 

your  Lordships  that  this  barony,  in  the  first  instance, 
descended  to  the  heirs  male,  who  were  also  heirs  general ; 
that  it  fell  into  abeyance  upon  the  death  of  Henry  Lord 
Vaux,  between  Elizabeth,  Lady  Mountgwrret,  who  was  the 
daughter  of  Mary  Vaux,  by  Sir  George  Simeon,  and  the 
Lord  Abergavenny,  the  son  of  Catherine  Vaux.  If  I  am 
asked,  why  was  not  this  claim  made  before  ?  I  refer,  in  the 
first  place,  to  the  state  of  the  law  down  to  the  year  1693  ;  in 
the  next  place,  the  Lords  Abergavenny,  the  junior  co-heirs, 
had  their  own  English  title  ;  and  Elizabeth,  the  elder  co-heir, 
married  Lord  Mountgarret,  a  Roman  Catholic  nobleman,  who 
was  in  the  enjoyment  of  an  Irish  title,  and  whose  descendants 
profess  the  Catholic  religion  down  to  the  present  day.  Your 
Lordships  are  aware  that  until  1829  the  abeyance  of  a  barony 
could  not  be  determined  in  favour  of  a  Catholic  ;  for  the  way 
in  which  an  abeyance  is  determined  is  by  the  King  issuing 
his  writ,  directing  the  party  to  take  his  seat  in  this  House  ; 
and  unless  he  takes  his  seat  he  is  no  peer,  and  the  abeyance 
is  not  determined.  I  thus  account  for  a  prior  claim  not  hav- 
ing been  made,  and  show  very  satisfactory  reasons  to  your 
Lordships  why  we  bring  forward  our  petition  at  this  late 
period.  Non-user  has  never  been  considered  a  sufficient 
objection  to  a  claim  of  right.  Having  shown  that  this  must 
be  a  barony  created  by  writ  of  summons,  descendible  to  heirs 
general,  and  how  it  fell  into  abeyance ;  having  traced  the 
pedigree  of  Mr.  Mostyn  from  the  eldest  of  the  co-heiresses, 
Mary,  I  trust  that  your  Lordships  will  be  of  opinion  that  Mr. 
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Mostjn  has  made  out  a  claim  to  be  entitled  as  one  of  the  co- 
heirs to  this  barony. 

*  Sir  HarriB  Nicolas^  for  Mr.  Hartopp.  —  The  course  *  566 
of  descent  of  dignities  at  the  common  law  is  to  heirs 
general ;  and  until  tha  reign  of  King  Edward  II,  there  was 
no  instance  of  any  dignity  whatever  being  granted,  except 
to  heirs  general.  At  that  time  all  baronies  were  created  by 
writs  of  summons,  followed  by  sittings  in  Parliament ;  and 
the  first  time  when  the  Crown  controlled  the  descent  of 
baronies  by  letters-patent  was  in  the  reign  of  King  Richard 
11. ,  in  1387.  There  was  not,  however,  a  succession  in  that 
instance ;  and  no  other  patent  of  a  barony  was  issued  until 
the  reign  of  King  Henry  VI.,  in  1481.  From  that  time  to 
the  latter  part  of  the  reign  of  King  Charles  II.,  baronies 
were  sometimes  created  by  writ,  and  at  other  times  by 
patent;  but  from  the  time  of  Richard  II.,  when  patents  of 
baronies  were  first  introduced,  to  the  reign  of  Henry  VIII., 
when  the  barony  of  Vaux  was  created^  the  usage  was  to 
create  them  by  writ.  The  law,  with  respect  to  ancient  bar- 
onies, therefore,  is  that,  until  a  patent  be  produced,  it  must 
be  presumed  that  the  dignity  originated  in  a  writ  of  sum- 
mons, because  such  was  the  general  usage.  That  ^principle, 
long  acted  upon,  was  solemnly  recognized  by  this  House, 
after  a  reference  to  the  Judges,  in  the  case  of  the  Clifton 
barony,  in  1673.  Since  that  time  the  following  cases  have 
been  decided :  the  baronies  of  Windsor,  Fitzwalter,  and  Ros, 
in  the  time  of  Charles  II. ;  of  Clifford,  Clifford  of  Lanes- 
borough,  Howard  de  Walden,  and  Willoughby  de  Broke,  in 
the  time  of  William  and  Mary ;  Wentworth,  in  the  time  of 
Queen  Anne ;  Berners,  in  the  time  of  George  I. ;  Clifford 
of  Burlington,  in  the  time  of  George  II. ;  and  the  baronies 
of  Beaumont,  Botetourt,  Clinton,  Conyers,  Hastings, 
Howard  de  Walden,  Ros,  Say  and  Sele,  *  Strange,  *666 
Willoughby  d'Eresby,  and  Zouch,  in  the  time  of  Geo. 
in.  These  repeated  decisions  have  settled  the  rule  of  law 
that,  if  a  barony  can  be  shown  to  have  existed,  and  if  no 
patent  can  be  found,  such  barony  must  be  considered  to  have 
descended  to  the  heirs  general  of  the  body  of  the  first  peer 
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found  sitting  in  this  House  by  the  records  of  Parliament.  It 
is,  therefore,  necessary,  in  order  to  establish  a  claim  -to  a 
barony  under  that  rule,  to  produce  evidence,  first,  that  there 
is  no  patent;  secondly,  that  the  claimant's  ancestors  were 
summoned  to,  and  sat  in  Parliament,  as  barons  of  the  realm. 
The  evidence  of  the  non-existence  of  a  patent  must,  from 
its  nature,  be  negative.  It  must  be  shown  that  no  patent  is 
enrolled,  and  that  after  the  most  diligent  search  no  trace  of 
one  can  be  found.  Patents  are  enrolled,  not  for  the  benefit 
of  the  subject,  but  for  the  protection  of  the  Crown,  in  order, 
that  when  any  thing  is  claimed  from  the  Crown,  it  may  know 
what  it  has  parted  with  ;  and  as  those  records  form  the  only 
register  of  grants,  I  submit,  that  if  a  diligent  search  has  been 
made,  and  no  patent  found,  it  is  sufficient  proof,  at  least 
against  the  Crc^wn,  that  none  was  ever  issued.  In  all  pre- 
vious cases  the  House  has  been  satisfied  of  the  non-existence 
of  a  patent,  simply  by  the  parties  proving,  by  the  proper 
officer,  that  there  was  no  record  of  it  on  the  rolls;  but  in 
this  case,  as  well  as  in  that  of  the  barony  of  Braye,  which 
is  also  before  your  Lordships,  there  is  no  source,  which 
affords  a  possibility  of  finding  it,  which  has  not  been  dili- 
gently searched.  In  fact,  the  same  pains  have  been  taken 
to  ascertain  that  there  is  no  patent,  that  would  have  been 

taken  if  our  title  had  depended  on  producing  a  patent. 
*  567      *  The  evidence  which  has  been  adduced  to  show  that 

there  is  no  patent  of  this  barony  is,  first,  the  evidence 
of  Mr.  Hardy,  chief  clerk  in  the  Tower,  that  the  patent-rolls 
in  that  repository  end  in  the  reign  of  Edward  IV.,  and  that 
the  privy  seal  bills  end  in  the  reign  of  Richard  IH. ;  next, 
the  evidence  of  Mr.  Holden,  clerk  in  the  Rolls'  chapel,  that 
he  had  searched  the  patent  and  charter  rolls  in  the  Rolls' 
chapel,  and  the  privy  seal  bills  and  warrants  which  are  pre- 
served from  the  1st  to  the  28th  of  Henry  8,  and  the  close 
rolls  to  the  15th  of  Henry  8 ;  and  he  added,  "  that  he  must 
have  discovered  the  patent  if  one  had  ever  been  issued." 
We  have  then  the  evidence  of  Mr.  Adlington,  who  states 
that  he  has  searched  the  wardrobe  account-books  in  the  aug- 
mentation office,  which  were  examined,  because  an  annuity 
was  usually  attached  to  a  dignity,  when  created  by  patent, 
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for  its  support ;  and  some  record  of  the  payment  would  prob- 
ably be  found  in  these  accounts,  if  this  barony  had  origi- 
nated in  a  patent.  There  is  then  the  evidence  of  Mr.  Panton, 
a  clerk  in  the  pipe  office ;  of  Mr.  Knyvett,  from  the  Secre- 
tary of  State's  office ;  of  Mr.  Jones,  from  the  signet  office ; 
of  Mr.  Eden,  from  the  privy  seal  office  ;  and  of  Mr.  Jackson, 
from  the  Crown  office,  who  all  state  that  there  is  no  trace  of 
a  patent  among  their  records  ;  and  these  are  the  only  offices 
through  which  the  preliminary  proceedings  for  issuing  a 
patent  could  have  passed,  (a) 

The  Attorney-General  has  suggested,  that  notwithstand- 
ing this  evidence,  a  patent  may  yet  be  presumed,  and  more 
especially,  because  the  first  writ  to  Lord  Vaux  has  not  been 
produced.  With  respect  to  dignities  which  could  only  have 
existed  by  letters-patent,  and  which  were  found  by 
the  records  of  Parliament  to  have  been  *  enjoyed,  you  *  668 
are  obliged  to  presume  a  patent,  because  such  digni- 
ties coidd  not  possibly  have  existed  without  one ;  and  it 
therefore  depends  upon  the  nature  of  the  dignity  whether  a 
patent  is  or  is  not  to  be  presumed.  When  you  find  that  an 
hereditament  has  been  enjoyed  for  a  long  series  of  years,  you 
are  obliged  to  presume  the  necessary  instrument  for  clothing 
the  party  in  possession  with  a  legal  title.  Bedle  v.  Beards  (6) 
Mat/or  of  Hull  v.  Horner^  (c)  Read  v.  Brookman^  (d)  Keene  v. 
Deardon^  (e)  Johnson  v.  Ireland^  (jg)  Blackstone's  Commen- 
taries, (Ji)  Phillipps  on  Evidence,  (f)  In  the  case  of  the 
Mayor  of  Hull  v.  Horner^  Lord  Mansfield,  adverting  to  pre- 
sumptions, says,  (Jc)  that  the  reason  why  the  patent  of  the 
Viscounty  of  Purbeck  (the  only  proper  evidence  of  that 
title)  was  presumed  was,  because  there  could  be  no  doubt 
that  it  had  existed  and  been  enjoyed  by  a  peer  sitting  in  this 
House  in  that  dignity,  and  he  had  levied  a  fine  of  his  honour 
to  the  Crown:  but  I  submit  that  the  case  of  baronies  is 
totally  different,  because  they  can   be    created  without  a 

(a)  See  their  evidence,  537,  538,  and  549,  550. 
(6)  12  Rep.  5.  (c)  1  Cowp.  102. 

(d)  3  T.  R.  151,  158.  (e)  8  East,  248,  263. 

0/)  11  East,  280.  (A)  3  Vol.  371. 

(0  1  Vol.  155.  (k)  Cowp.  109. 
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patent;  and  at  the  time  in  question  they  were  not  only 
sometimes  so  created,  but  it  was  the  general  usage  to  create 
them  without  a  patent.  From  the  11th  of  Richard  2  (1387), 
when  the  first  baron  by  patent  was  created,  to  the  25th  of 
Henry  8  (1632),  fifteen  baronies  were  created  by  patent,  and 
thirty-seven  by  writ.  Between  the  1st  and  25th  of  Henry 
8  (the  period  within  which  the  baronies  of  Vaux  and  Braye 
were  created),  fifteen  baronies  were  created,  of  which  num- 
ber only  one  was  created  by  patent,  whilst  fourteen 

*  669    *  were  created  by  writ.     Since  the  year  1632  only  six- 

teen baronies  have  been  created  by  writ ;  so  that  from 
that  time  to  the  present  the  general  usage  has  been  to  create 
baronies  by  patent ;  but  up  to  the  25th  Henry  8,  the  ancient 
xisage  was  still  continued,  of  creating  them  by  writ.  The 
House  has  decided  over  and  over  again  that  evidence  of  non- 
enrolment  is  the  proper  legal  proof  of  the  non-existence  of 
a  patent  of  a  barony.  This  evidence  may  be  rebutted  by 
the  production  of  a  patent,  and  perhaps  also  by  showing  that 
preliminary  measures  were  taken  for  issuing  a  patent ;  but 
until  evidence  of  that  description  be  adduced,  I  submit  that 
the  evidence  of  non-enrolment  is  of  itself  conclusive.  In 
this  case  we  have  followed  it  up  by  searching  every  record 
office,  and  by  using  the  utmost  diligence  to  find  a  patent,  or 
the  trace  of  a  patent,  without  the  slightest  clew  to  its  exist- 
ence ;  and  it  is  a  very  important  fact,  that  though  the  parlia- 
mentary records  of  this  period  are  extremely  imperfect,  the 
patent  and  charter  rolls  appear  to  be  perfect  and  complete. 
In  no  case  of  baronies  has  the  House  ever  presumed  a  patent. 
To  presume  a  patent  would,  in  effect,  extinguish  baronies  by 
writ.  To  presume  a  patent  of  a  barony  where  no  trace  of  one 
can  be  found,  is  to  destroy  the  vested  rights  of  inheritance, 
which  all  the  descendants  of  barons  by  writ  have  in  those 
dignities ;  for  under  the  law,  as  it  has  long  stood,  any  person 
who  may  happen  to  be  the  sole  heir  of  the  body  of  a  baron, 
for  whose  barony  no  patent  can  be  found,  has  an  absolute 
right  to  the  dignity  of  the  peerage  ;  —  a  right  as  absolute  and 
indefeasible  as  the  right  of  any  peer  under  letters-patent. 
Those  rights  it  is  the  bounden  duty  of  your  Lordships, 
and  of  every  Court  of  law,  to  protect.  It  is  an  important 
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fact,  that  in  no  one  instance  in  which  the  House  has 
been  satisfied  *  by  evidence  of  the  non-enrolment  of  a  •  670 
patent  that  there  was  no  patent,  has  any  patent  ever 
been  since  found.  If  the  House  had  ever  made  a  mistake, 
in  being  satisfied  with  evidence  of  non-enrolment,  it  might  be 
expected  that  the  numerous  investigations  which  have  taken 
place  among  the  public  records  since  those  decisions  would 
have  brought  some  of  the  patents  to  light,  or  at  least  that  a 
trace  of  them  would  have  been  foimd  if  they  had  ever  ex- 
isted ;  and  the  fact  that  none  has  been  discovered,  proves  that 
the  House  acted  correctly,  in  concluding  that  there  was  no 
patent,  upon  evidence  being  given  that  none  was  enrolled. 

The  Attorney-General  has  said,  if  your  Lordships  are  to 
presume  a  writ,  why  not  presume  a  patent  ?  The  answer  is, 
because  the  writ  must  have  issued  ;  and  because,  in  this  case, 
not  only  is  there  no  necessity  for  a  patent,  but  it  is  contrary 
to  the  general  usage  that  there  should  have  been  a  patent. 
No  baron,  whether  created  by  patent,  or  without  patent,  could 
take  his  seat  in  this  House  without  producing  his  writ ;  and  as 
the  writ  in  the  case  of  baronies  would  sufficiently  account  for  the 
existence  of  the  dignity,  it  is  only  necessary  to  presume  the  writ, 
—  to  presume  that  which  must,  ex  necessitate  rei^  have  issued, 
and  the  title  is  complete.  It  has  been  conceded  by  the 
Attorney-General  that  you  must  presume  a  writ.  Then  our 
case  is  established,  for  it  has  been  proved  that,  there  is  no 
patent :  it  is  admitted  that  you  must  presume  a  writ ;  it  has 
been  proved  that  the  Lords  Vaux  did  repeatedly  sit  in  Parlia- 
ment as  barons ;  and  this  evidence  is  fully  sufficient  to  prove 
the  existence  of  a  barony  to  the  first  Lord  Vaux,  and  the 
heirs  of  his  body.  The  doctrine  of  presumptions  goes 
no  farther  than  this,  —  You  are  to  *  presume  that  •STl 
which  is  absolutely  necessary  for  the  existence  and  per- 
fection of  the  right  in  question  (a).  By  presuming  a  writ  in 
this  case  you  do  presume  that  which  is  necessary  for  the 
existence  and  perfection  of  the  thing ;  but  it  has  never  been 
said  that  you  are  to  presume  two  things,  when  only  one 
IB  sufficient ;  more  especially  when  the  second  thing  was  not 
only  unnecessary  for  the  existence  or  perfection  of  the  right, 

(a)  12  Rep.  6. 
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but  when  it  would  be  contrary  to  the  general  usage  that  it 
should  have  existed.  The  only  ground  on  which  a  patent 
can  be  presumed  in  the  case  of  a  barony  is,  when  the  descent 
and  enjoyment  have  been  adverse  to  the  rights  of  the  heirs 
general;  when  you  find  that  an  heir  male  had  been  sum- 
moned repeatedly,  and  had  enjoyed  the  dignity,  and  that  the 
heirs  general  had  been  passed  over.  In  such  a  case  there 
would  be  some  reason  to  suppose  that  the  dignity  had  been 
originally  limited  to  heirs-  male.  This  occurred  in  the  Slam 
Case,  (a)  the  only  instance  which  the  research  of  the  Attor- 
ney-General has  discovered,  in  which  the  House  has  admitted 
the  possibility  of  there  being  a  patent  of  a  barony  when  no 
patent  could  be  found.  But  even  in  that  case,  I  take  the  lib- 
erty of  saying,  that  I  am  not  satisfied  of  the  soundness  of  the 
principle  upon  which  it  was  decided  that  the  claimant  had  not 
made  out  his  right.  The  heir  male,  however,  in  urging  his 
claim,  may  be  told  the  same  thing.  He  has  not  yet  proved 
his  right ;  and  until  he  has  been  admitted  to  the  dignity  by 
your  Lordships,  upon  the  principle  of  presuming  a  patent  of 
the  barony  of  Slane,  I  am  entitled  to  say,  that  the  House  has, 
in  no  instance  whatever,  presumed  a  patent  of  a  barony.  The 
argument  of  the  Attorney-General  against  being  satis- 

*  572    fied,  from  the  evidence  of  the  non-enrolment  *  of  the 

patent,  that  no  patent  existed,  was  founded  on  a  case 
in  the  time  of  Charles  II.,  in  which  a  patent  had  not  been 
enrolled,  —  the  patent  of  the  Dukedom  of  Richmond.  This, 
if  it  be  so,  is  only  a  solitary  exception  to  the  rule,  and  cannot 
affect  this  case. 

But  in  the  Richmond  Ca»e  there  was  some  evidence  of  a 
patent ;  because  not  only  must  a  patent  have  issued  to  create 
a  dukedom,  but  your  Lordships'  journals  state  that  when  the 
Duke  of  Richmond  took  his  seat,  he  "  delivered  his  patent 
and  his  writ  on  his  knee."  I  therefore  submit,  with  respect 
to  a  patent,  that  the  principle  of  law  which  I  have  stated,  the 
care  which  the  Crown  always  took  to  enrol  its  grants,  and  the 
precedents  adopted  by  your  Lordships  in  the  numerous  cases 
to  which  I  have  alluded,  prove  that  a  patent  of  the  barony  of 
Vaux  cannot  be  presumed  ;  and  I  trust  that  the  evidence  has 

(a)  Anity  p.  23. 
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completely  satisfied  your  Lordships  that  there  never  was  a 
patent  of  that  dignity. 

The  creation  of  the  barony  must,  therefore  be  traced  to 
another  source.     We  have  shown  the  existence  of  it  by  the 
only  record  which  can  properly  be  adduced  for  that  purpose,  — 
the  records  of  Parliament.     **  Baron  or  no  baron,"  says  Lord 
Coke,  in  the  Abergavenny  Ca%e^  (a)  "  must  be  proved  by  the 
records  of  Parliament ; "  and  by  these  records  we  have  satis- 
factorily shown  the  existence  of  this  barony  in  the  25th  of 
Henry  8.     It  has  been  proved  (6)  that  the  original  writs  of 
summons,  from  the  7th  to  the  25th  of  that  King's  reign,  are 
lost ;  that  there  are  chasms  in  the  enrolments  of  the  writs  at 
that  period ;  that  it  was  not  the  practice  to  enrol  writs  sealed 
after  tlie  general  issue  of  writs  for  summoning  a  Parliament ; 
that  it  was  not  the  general  custom  then  to  enrol  writs 
*  of  summons ;  and  that  it  ceased  altogether  in  the    *  673 
reign  of  Philip  and  Mary.     The  precise  date,  therefore, 
of  the  origin  of  this  barony  cannot  be  shown  by  legal  evidence. 
But  it  is  shown  by  evidence  that  there  was  no  such  barony  as 
that  of  Vaux  in  or  before  the  7th  of  Henry  8,  when  the  journals 
of  this  House  are  preserved ;  and  that  it  did  exist  in  the  25th 
of  Henry  8,  which  is  the  first  year  after  the  7th,  for  which  the 
journals  are  now  extant.     We  have  shown  also  that  Nicholas, 
the  first  Lord  Vaux,  did  not  style  himself  a  peer  in  the  7th  of 
Henry  8 ;  that  he  did  style  himself  a  peer  in  his  will  in  the 
25th,  shortly  before  his  decease  ;  that  he  was  so  styled  by  the 
Crown  in  the  writ  for  taking  an  inquisition  after  his  decease, 
as  well  as  in  the  inquisition  itself;   that   he  was  also   so 
described  in  an  Act  of  Parliament ;  and  that  his  son  and  his 
descendants  always  enjoyed  a  precedency  in  this  House  which 
could  only  belong  to  a  creation  between  the  7th  and  21st  of 
Henry  8,  because  they  always  sat  above  barons  who  were 
created  in  the  21st  year  of  that  King.     It  was  said  by  the 
Attorney-General  that  the  title  *'lord"  is  no  evidence  of 
peerage  ;  that  the  word  dominus  was  applied  in  early  periods 
to  graduates  of  the  universities ;  and  that  Lord  Hale  and 
Lord  Coke  were  styled  "  Lords."     That  is  true  ;  but  it  is 
different  from  finding  that,  in  the  7th  of  Henry  8,  Sir  Nich- 
(a)  12  Rep.  70.  (b)  Ante,  p.  535,  536. 
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olas  Vaux  styled  himself  "  Sir  Nicholas  Vaux,  Knight,"  and 
in  the  15th,  "  Sir  Nicholas  Vaux,  Knight,  Lord  Harrowden ;  ** 
that  the  Crown  in  the  writ  for  the  inquisition  styled  him 
"  Nicholas  Vaux,  Miles^  nuper  Dominus  Vaux;  "  and  that  the 
escheator  in  the  inquisition  styled  him  "  Nicholas  Vaux,  Miles^ 
Bominus  Harrowden.''''  Moreover,  in  an  Act  of  Parliament 
for  settling  some  lands,  passed  in  favour  of  his  son 

*  674    Thomas,  second  *  Lord  Vaux,  in  the  27th  of  Henry  8, 

his  father  is  styled  "  Sir  Nicholas  Vaux,  Knight,  late 
Lord  Harrowden,  father  of  Sir  Thomas  Vaux,  Knight,  now 
Lord  Harrowden,"  which  Thomas  Lord  Vaux  was  the  person 
whose. enjoyment  of  the  honour  has  been  proved  by  evidence 
of  his  having  sat  in  this  House ;  so  that  precisely  the  same 
style  is  attributed  to  the  father  as  was  attributed  to  the  son, 
and  whatever  legal  doubt  may  exist  of  the  father  being  a 
peer,  no  doubt  can  exist  of  the  son's  having  been  a  peer. 

It  has  been  shown  by  evidence  that  the  barony  of  Vaux 
was  created  between  the  7th  and  25th  of  Henry  8,  and  I 
have  raised  a  strong  presumption  that  it  was  created  in  the 
15th,  by  the  precedency  which  the  Lords  Vaux  enjoyed.  It 
was  objected  by  the  Attorney-General  that  prior  to  the  stat- 
ute of  the  31st  of  Henry  8,  for  regulating  the  precedency  of 
peers,  there  was  great  irregularity  on  the  subject,  and  that 
no  inference  can  be  drawn  from  their  precedency.  Without 
inquiring  into  the  soundness  of  that  proposition,  I  answer  it 
conclusively,  by  stating,  that  after  the  31st  of  Henry  8,  when 
precedency  was  particularly  the  subject  of  attention  in  this 
House,  the  Lords  Vaux  sat  in  precisely  the  same  place  as 
they  did  in  the  25th  of  Henry  8.  It  is  stated  by  the  chron- 
icler Stowe,  repeated  by  Sir  William  Dugdale,  and  corrobo- 
rated by  a  singular  series  of  facts,  in  evidence,  that  Nicholas 
Lord  Vaux  was  created  in  the  15th  of  Henry  8. 

The  Attorney-General  objected  to  the  statements  of  chron- 
niclers  being  cited  as  authorities,  as  he  had  before  objected 
to  Mr,  LyncKH  reference  to  them. 

Sir  Harris  Nicolas. — I  submit  that  the  statement  by 

*  575    a  chronicler  of  the  creation  of  peers,  at  a  period  *  when 
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peers  were  not  made  by  dozens,  but  when  it  was  rather 
an  extraordinary  event,  may  be  read  in  support  of  a  fact 
which  has  been  proved  by  evidence. 

The  Attorney- Qensral, — My  learned  friend  is  adducing  it 
as  substantial  evidence.    It  is  my  duty  to  oppose  it. 

The  Lord  Chancellor. — A  statement  of  this  matter  in  an 
old  manuscript'was  tendered,  and  rejected.  Is  this  preferable 
to  what  was  rejected  ? 

Sir  Harris  Nicolas. — ^Your  Lordships  have  always  permitted 
ooimsel  to  advert  to  statements  of  historians.  I  am  not  stat- 
ing it  as  legal  proof. 

Lord  Lyndhurst. — All  you  can  do  is  to  prove  your  case, 
and  then  say,  it  is  singular  that  Stowe  has  stated  so  and  so ; 
we  may  admit  it  not  as  evidence,  but  as  a  singular  coinci- 
dence. 

Sir  Harris  Nicolas. — It  is,  my  Lord,  a  very  remarkable 
coincidence.  The  creation  of  Sir  Arthur  Plantagenet  to  the 
viscounty  of  Lisle  is  proved  by  letters-patent,  entered  on  the 
rolls  on  the  very  day  assigned  to  his  creation  by  Stowe  and 
Dugdale ;  but  there  are  no  letters-patent  for  either  of  the 
other  three  peers  mentioned,  Lord  Berkeley,  Lord  Sandys, 
and  Lord  Vaux,  who  were  created  on  that  occasion.  Lord 
de  Lisle  being  a  viscount,  was  created  by  patent,  and  that 
patent  is  on  record.  Lord  Berkeley  was  created  by  writ,  and 
a  letter  to  him  is  still  extant,  from  the  Lord  Chief  Baron 
Fitz-James,  Richard  Weston,  Baron  of  the  Exchequer,  and 
William  Denys,  who  appears  to  have  been  Lord  Berke- 
ley's counsel,  *  and  which  has  been  put  in  evidence  in  •  576 
the  Berkeley  Case  ;  in  which,  in  reply  to  Lord  Berke- 
ley's objection  to  accept  of  the  honor,  because  he  thought  he 
was  entitled  to  one  of  greater  ancientcy,  the  Lord  Chief  Baron 
Fitz-James,  and  the  other  learned  persons,  advised  him  to 
take  the  dignity.  There  cannot  be  a  doubt  that,  if  the  par- 
liamentary records  were  perfect,  the  origin  of  Lord  Vaux's 
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and  of  Lord  Sandys'  title  could  be  as  well  proved.  The 
barony  of  Sandys  has  been  allowed  by  this  House  to  the 
heir  general,  as  a  barony  by  writ.  Is  there,  then,  the  slight- 
est reason  for  supposing  that  the  barony  of  Vaux  was  created 
in  a  different  manner  from  the  baronies  of  Sandys  and 
Berkeley  ? 

The  barony  of  Vaux  only  differs  from  the  twenty-two  cases 
which  I  before  cited  in  this  fact, — that  the  first  writ  of  sum- 
mons is  not  preserved.  I  have  shown  the  utter  impossibility 
of  producing  the  first  writ,  in  consequence  of  the  loss  of  the 
parliamentary  records  of  the  period.  It  has  been  admitted 
by  the  Attorney-General  that  a  writ  must  be  presumed, 
inasmuch  as  no  peer  could  have  sat  in  this  House  unless 
he  had  produced  his  writ  of  summons.  But  he  also  said 
that,  because  the  first  writ  is  not  preserved,  it  is  possible 
to  presume  that  it  contained  a  limitation  to  the  heirs  male 
of  the  body  of  the  person  to  whom  it  was  addressed.  I  sub- 
mit, that  as  the  writ  does  not  create  the  dignity,  as  it  is  not 
kept  by  the  individual  on  whom  the  Crown  confers  the  peer- 
age, but  is  delivered  up  to  the  Lord  Chancellor,  who  places 
it  among  the  records  of  Parliament,  neither  the  party  himself 
nor  his  heirs  are  bound  to  produce  it  as  evidence  of  his  right  to 
the  peerage.  He  could  not  possibly  produce  it  from  his  own 
archives :  if  he  could,  it  would  be  primd  facie  evidence 

*  577    that  he  had  not  sat  in  the  House,  because,  *  before  he 

takes  his  seat  he  delivers  the  writ  to  the  Chancel- 
lor, and  it  is  never  returned  to  him.  With  respect  to  letters- 
patent,  when  the  title  of  a  peer  who  was  created  by  letters- 
patent  is  impeached,  he  produces  the  letters-patent,  and  says, 
"  Here  are  my  title-deeds."  They  are  given  to  him  for  that 
purpose,  and  he  has  only  to  exhibit  them  to  satisfy  the  world 
of  his  right.  In  the  case  of  a  barony  by  patent,  and  of  all 
higher  honours,  the  peer  approaches  the  table  of  the  House 
with  his  writ  of  summons  in  one  hand,  and  his  patent  in  the 
other.  The  Chancellor  takes  the  writ  from  him  as  his  author- 
ity, if  I  may  so  express  myself,  for  admitting  the  new  peer 
into  this  House.  The  patent  gives  him  no  absolute  right  to 
come  here,  unless  he  be  duly  summoned  to  attend ;  for  until 
he  is  called  upon  to  perform  the  functions  of  a  peer  by  a  writ 
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from  the  Crown,  he  cannot  enter  this  House.  The  writ  is 
the  King's  command  to  attend  his  Majesty  in  Parliament. 
When  he  obeys  that  command  for  the  first  time,  if  the  dig- 
nity be  created  by  letters-patent,  the  patent  is  read  at  your 
Lordships'  table,  to  show  the  origin  and  nature  of  the  dignity, 
and  it  is  returned  to  the  peer  as  evidence  of  his  title  to  his 
peen^e.  But  the  writ  is  taken  from  him  by  the  Chancellor, 
to  be  deposited  among  the  records  of  the  House. 

With  regard  to  presuming  a  limitation  to  heirs  male,  in  the 
first  writ  to  Lord  Vaux,  I  take  it  to  be  a  first  principle  of 
law,  that  if  any  doubt  arises  as  to  the  words  in  which  that 
instrument  was  couched,  you  are  to  presume  that  it  was  in 
the  usual  terms  in  which  every  other  writ  of  the  same  kind 
upon  record  (with  one  exception)  was  worded,  unless  some 
reason  be  given  why  you  are  to  suppose  the  contrary.  From 
the  year  1264  to  the  year  1836,  there  is  but  one  instance 
of  the  Crown  *  having  inserted  such  a  clause  of  limita-  *  678 
tion  in  a  writ  of  summons.  Is  there  any  pretence  for 
saying,  that  in  the  single  instance  of  Lord  Vaux  you  are  to 
suppose  that  the  Crown,  for  the  second  time  in  the  whole 
period  of  our  history,  issued  a  writ  different  from  the  usual 
form  ?  In  the  only  instance  in  which  the  limitation  occurred, 
the  barony  of  Bromflete  de  Vessy,  or  rather  of  Vescie,  the 
general  writs  of  siunmons  to  Parliament  in  the  27th  of  Henry  6 
had  been  made  up ;  but  a  few  weeks  afterwards  a  special  writ 
was  issued  to  Sir  John  Bromflete,  containing  the  usual  com- 
mand to  attend  Parliament,  in  the  usual  form,  except  this 
addition,  ^'Volumus  enim  vos  et  haeredes  vestros  masculos 
de  corpore  vestro  legitime  exeuntes  Barones  de  Vescie  exisr- 
tere."  (a)  Before  I  inquire  whether  this  addition  could  have 
any  legal  operation,  I  beg  to  state  that  there  was  no  inheri- 
tance under  this  writ  by  tiie  heir  male,  and  that  there  is  no 
instance  of  the  heir  male  of  any  peer  having  ever  inherited  a 
dignity  under  a  limitation  in  a  writ  of  summons.  Lord  Vescie 
died,  leaving  no  other  child  than  one  daughter,  who  married 
Lord  Clifford ;  and  notwithstanding  the  clause  in  the  writ, 
attempting  to  limit  the  dignity  to  heirs  male,  all  her  descend- 
ants styled  themselves  Lords  Vescie ;  but  as  they  possessed  a 
(a)  Bep.  on  the  Dignity  of  a  Peer,  App.  919. 
VOL.  V.  81  [  481  ] 
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title  of  older  creation,  they  had  no  motive  for  establishing 
their  right  to  sit  in  Parliament  as  Barons  Vescie.  But  as  to 
the  main  question,  Can  the  Crown  grant  or  limit  a  dignity  by 
a  writ  of  summons  ?  I  contend  that  the  grant  or  limitation 
of  a  dignity  by  writ  is  void,  and  that  the  Crown  can  only 
grant  by  letters-patent  or  by  charter ;  for  there  never  was  au 

instance  of  a  grant  by  the  Crown,  whether  of  honours, 
*579    lands,  or  offices  (except  *that  of  the' Chief  Justice  of 

the  King's  Bench),  by  any  other  instrument  than  by 
letters-patent  or  by  charter.  The  reason  why  the  King  can 
only  exercise  his  prerogative  in  that  way  is  stated  by  Black- 
stone,  (a)  "  In  order  that  the  same  (the  King's  grants)  may 
be  narrowly  inspected  by  his  officers,  who  will  inform  him  if 
any  thing  contained  therein  be  improper  or  unlawful  to  be 
granted.  These  grants,  whether  of  lands,  honours,  libeiiies, 
franchises,  or  aught  besides,  are  contained  in  charters  or 
letters-patent,"  &c.  It  cannot  be  pretended  that  the  King 
could  grant  an  estate  of  lands  by  writ ;  and  if  he  cannot,  it 
would  be  inconsistent  with  the  dignity  of  the  peerage  to  sup- 
pose that,  though  the  King  cannot  grant  an  acre  of  land, 
except  by  the  most  important  instrument  known  to  the  Con- 
stitution, yet  his  Majesty  can  create  a  peer  in  a  less  solemn 
manner.  A  writ  of  summons  to  Parliament  is  simply  the  King's 
command  to  a  person  to  perform  a  particular  duty.  It  grants 
nothing ;  it  creates  nothing ;  it  cannot  therefore  ennoble.  In  the 
Abergavenny  Case^  (6)  where  the  writ  of  summons  had  issued, 
but  the  party  died  before  he  could  obey  it,  the  decision  of  all 
the  Judges  was,  that  a  person  summoned  to  Parliament  is  not 
a  peer  until  he  obeys  the  writ.  The  peerage  under  a  writ  is 
consequently  obtained,  not  by  the  writ,  but  by  sitting  in  this 
House ;  and  so  high  is  the  dignity  of  the  peerage,  that  the 
common  law  will  not  permit  a  man  to  be  a  peer  to-day  and 
not  a  peer  to-morrow ;  but  being  a  peer  (in  conformity  with 
the  rule  of  the  common  law,  that  when  an  estate  is  granted 
it  goes  to  the  heirs  of  the  grantee,  unless  specially  restrained 

by  the  grant),  he  obtains  an  estate  of  inheritance  of  the 

*  680    most  extensive  *  nature  known  to  the  law  which  regu- 

lates the  descent  of  dignities.   I  mean  from  this  analogy 
(a)  2  Vol.  345.  (ft)  12  Rep.  70. 
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to  show  why  a  right  of  inheritance,  in  its  largest  form,  is 
incidental  to  peers  sitting  in  this  House,  whenever  the  descent 
of  the  honour  is  uncontrolled  by  letters-patent ;  or  when,  as 
in  the  case  of  the  bishops,  its  enjoyment  is  not  governed  by 
prescription.  The  writ  is  no  part  of  the  title  of  the  individual 
who  claims  a  peerage  ;  but  the  proof  of  his  title  as  a  baron, 
when  there  is  no  patent,  is  in  the  journals  of  this  House.  For 
this  reason,  if  a  baron,  whose  title  originated  in  a  writ  of 
summons,  Tiad  to  plead  his  peerage  in  the  Court  of  King's 
Bench,  and  there  was  a  doubt  whether  he  was  a  peer  or  not 
a  peer,  his  writ,  even  if  he  could  produce  it,  would  be  no 
evidence  of  the  fact ;  but  his  proof  of  peerage,  if  there  was 
no  patent  of  creation,  would  be  by  the  journals  of  this  House, 
which  are  the  records  of  Parliament. 

It  is  said  by  Lord  Coke,  in  the  first  Institute,  (a)  where  he 
is  speaking  incidentally  of  exceptions  to  the  rule  that  the 
word  "  heirs  "  is  necessary  to  create  an  estate  of  inheritance : 
"  Nor  to  a  creation  of  nobility  by  writ ;  for  when  a  man  is 
called  to  the  upper  House  of  Parliament  by  writ,  he  is  a 
baron,  and  hath  inheritance  therein  without  the  word  heirs ; 
yet  may  the  King  limit  the  general  state  of  inheritance  created 
by  the  law  and  custom  of  the  realm  to  the  heirs  males  or 
general  of  his  body,  by  the  writ,  as  he  did  to  Bromflete,  who 
in  27th  Henry  6  was  called  to  Parliament  by  the  name  of  the 
Lord  Vescie,  &c.,  with  the  limitation  in  the  writ  to  him  and 
the  heirs  males  of  his  body."  When  Lord  Coke  wrote  that 
paragraph,  he  had  not  given  the  same  attention  to  the 
nature  of  dignities  *  as  he  had  done  in  other  parts  of  *  581 
his  works ;  for  from  this  passage  it  must  be  inferred, 
that  he  was  of  opinion  that  the  writ  itself  could  ennoble, 
whereas,  in  another  part  of  his  works,  he  states  that  the  writ 
has  no  such  effect.    Abergavenny  Cobb.  (6) 

Lord  Redesdale,  who  was  more  conversant  with  the  mode 
of  creating  peers,  and  more  learned  on  that  subject  than  any 
person  whom  this  country  has  produced,  observes,  in  the  first 
Peerage  Report,  (c)  speaking  of  the  first  patent  to  a  baron 
in  1387:  — 

(a)  Co.  Litt.  9  6.  (6)  12  Rep.  70.  (c)  P.  342. 
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*^  This  grant  by  patent  had  the  effect  of  ensuring  succession 
to  the  dignity  according  to  the  terms  of  the  patent,  and  to 
confine  the  title  to  such  heirs  as  were  specified  in  the  patent. 
From  this  time,  however,  it  may  be  considered  that  the 
descendants  of  all  those  who  were  then  peers,  and  not  so 
created  by  letters-patent,  might  claim  the  dignity  by  pre- 
scription, if  summoned  by  a  general  writ;  and  the  appre- 
hension that  such  would  be  the  effect  of  a  general  writ  may 
have  led,  in  another  case,  that  of  the  Baron  Vescie,  to  a 
specification  in  the  writ  of  summons  of  the  special  heirs  to 
whom  it  was  the  King's  intention  that  the  dignity  should 
descend." 

The  simple  addition  to  the  writ  to  Lord  Vescie,  was  a  mere 
declaration  of  the  King's  pleasure,  that  Sir  John  Bromflete 
and  the  heirs  male  of  his  body  should  be  Barons  Vescie.  It 
is  nothing  more  than  an  intimation  of  the  King's  design. 
There  is  no  grant ;  nor  is  there  one  of  the  words  necessary 
to  constitute  a  grant,  even  if  they  had  occurred  in  letters- 
patent  ;  for  there  is  neither  a  concessimiu  nor  a  habendum* 
Suppose  that  Lord  Vescie  had  died  without  obeying  the 
*  582  writ,  and  had  left  a  son,  can  it  be  said  that  this  *  decla- 
ration of  the  King's  pleasure  in  a  writ  of  summons  to 
his  father  —  which  is  not  the  proper  instrument  for  making  a 
grant  of  any  kind,  and  the  words  in  which  are  not  the  proper 
ones  to  constitute  a  grant,  even  in  letters-patent  —  could 
create  a  peerage  in  tail  male  ?  Can  it  be  pretended  that  a 
declaration  of  the  royal  pleasure  in  a  letter  from  the  E^ng  to 
an  individual,  commanding  him  to  perform  certain  services,  is 
tantamount  to  a  grant  by  charter  or  letters-patent,  and  a 
grant,  too,  of  the  dignity  of  a  peer  of  the  realm  ?  I  presa 
the  impossibility  of  the  Crown  to  create  or  limit  a  dignity  by 
a  writ  of  summons ;  because  if  I  show  that  it  was  impossible 
for  the  Crown  to  do  so,  then  I  destroy  the  effect  of  the 
hypothesis  that  the  first  writ  to  Lord  Vaux  might  have  con- 
tained a  limitation  to  the  heirs  male  of  his  body. 

An  instance  exists  of  a  grant  of  an  office  by  writ,  in  the 
case  of  the  Lord  Chief  Justice  of  the  King's  Bench.     The 
writ  to  the  late  Lord  Ellenbobouoh  was  thus :  — 
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"George  the  Third,  to  our  trusty  and  well-beloved  Sir 
Edward  Law,  knight,  serjeant-at-law,  greeting.  Know  ye 
that  we  have  constituted  you  our  Chief  Justice,  to  hold  pleas 
before  us,  so  long  as  you  shall  well  behave  yourself;  and 
therefore  we  command  you  that  you  do  apply  yourself  to  the 
said  office." 

The  writ  is,  like  all  other  writs,  merely  a  command ;  it  is 
an  intimation  that  the  King  has  appointed  him  Chief  Justice, 
followed  by  a  command  to  him  to  undertake  the  office.  An 
office  is  a  totally  distinct  thing  from  an  honour.  It  is  an 
appointment,  and  not  a  creation :  it  is  held  only  during  good 
behaviour:  it  is  not  an  hereditament:  and  the  right  of  the 
Lord  Chief  Justice  to  his  office,  like  the  right  to  a  peerage 
under  a  writ,  is  not  complete  until  he  has  taken  the  oath  of 
office,  —  until,  in  other  words,  he  obeys  the  writ. 

*  Lord  Coke,  in  his  4th  Institute,  (a)  treating  of  the  *  583 
office  of  Lord  Chief  Justice,  says,  that  fimctionary  was 
originally  appointed  by  patent,  and  the  alteration  must  have 
been  made  by  the  authority  of  Parliament ;  and  every  other 
Judge,  as  well  as  the  Attorney  and  Solicitor-General,  have 
always  been  and  are  still  appointed  by  patent ;  "  for  it  is  a 
rule  of  law  that  ancient  offices  must  be  granted  in  such  forms 
and  in  such  manner  as  they  have  used  to  be,  unless  the  alter- 
ation were  by  authority  of  Parliament."  That  rule  supports 
my  argument,  that  no  person  can  be  appointed  to  an  office, 
and  still  less  can  any  hereditary  dignity  be  created,  by  writ. 
If  the  King  intended  to  make  a  serjeant-at-law,  or  to  confer 
the  honour  of  knighthood  of  the  Bath  on  persons,  he  issued  a 
writ  to  them,  commanding  them  to  attend  for  the  purpose, 
the  one,  of  being  invested  with  the  dignity  of  serjeant-at-law, 
and  the  other,  of  receiving  the  dignity  of  the  knighthood  of 
the  Bath.  In  neither  case  does  the  writ  make  the  serjeant- 
at-law  or  the  knight  of  the  Bath ;  but  the  individual  is  com- 
manded to  attend  the  Sovereign,  or  the  Judges,  to  receive 
those  d^nities.  The  writ  conveys  the  intention  of  the  Crown ; 
but  if  the  writ  had  remained  in  their  possession  to  the  end  of 
their  lives,  they  would  be  neither  knights  of  the  Bath  nor 

(a)  Pp.  74,  75. 
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serjeants-at-law,  unless  they  had  obeyed  it,  by  attending  and 
being  invested  with  the  respective  dignities,  (a) 

The  Vescie  Case^  on  which  the  Attorney-General  relies,  is 
a  solitary  deviation  from  the  general  usage  of  five  centuries, 
in  which  a  declaration,  inconsistent  with  the  nature  and  object 
of  a  writ  of  summons,  was  added,  which  has  never  been  re- 
peated, and  under  which  there  was  no  succession.  Can 
*584  that  case  be  *  considered  sufficient  grounds  for  your 
Lordships  to  presume  that,  at  the  distance  of  neariy  a 
hundred  years  afterwards,  the  writ  to  Lord  Vaux  was  like 
this  solitary  and  anomalous  writ,  rather  than  like  every  other 
writ  of  summons  upon  record  ?  This  would  be  inconsistent 
with  the  rule  of  presumption  in  all  other  cases,  for  it  w^ould 
be  to  prefer  the  exception  (I  say  the  illegal  exception)  in  the 
form  of  writs  of  summons,  to  the  general  usage.  The  gen- 
eral usage  from  the  1st  to  the  25th  of  Henry  8,  was  to  cre- 
ate baronies  by  writ  and  sitting,  and  not  by  patent.  Between 
those  years  fourteen  barons  were  created;  of  that  number 
only  one  (the  Baron  of  Marney)  was  created  by  patent, 
which  is  on  record,  and  all  the  other  thirteen  were  created  by 
writ  and  sitting.  Of  the  thirteen  baronies,  six,  namely, 
Conyers,  Monteagle,  Sandys,  Windsor,  Wentworth,  and  Tal- 
boys,  have  either  been  adjudged  to  heirs  general  by  this 
House,  or  have  been  inherited  by,  or  transmitted  through, 
females.  Two,  namely,  Hussey  and  Darcy,  were  immediately 
lost  by  the  attainder  of  the  first  peers.  One,  Berkeley  (to 
which  I  have  before  adverted),  became  extinct.  Two,  Mor- 
daunt  and  Berkeley  (the  brother  of  the  former),  are  now 
vested  in  heirs  general;  so  that  of  the  thirteen,  two  only 
remain  to  be  accounted  for,  and  these  are  the  baronies  of 
Vaux  and  Braye,  now  the  subject  of  your  Lordships'  con- 
sideration. 

Lord  Sandys  was  first  summoned  to  Parliament  in  15  Henry 
8,  on  the  same  day  as  were  Lords  Vaux  and  Berkeley.  He 
was  again  summoned  in  21  Henry  8,  for  which  the  parliamen- 
tary pawn  is  preserved;  and  he  was  afterwards  regularly 
summoned  to  and  repeatedly  sat  in  Parliament.  The  bar- 
ony descended  to  William,  his  great-grandson  and  heir,  who 

(a)  12  Rep.  70. 
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died  in  1629,  without  issue;  in  May,  1660,  it  was 
claimed  *  by  William  Sandys,  grandson  of  Elizabeth,  *  585 
the  half-sister  and  heir  of  William,  and  then  heir  gen- 
eral of  the  first  Lord.  It  appears  from  the  report  in  the 
Journals,  vol.  11,  p.  13,  that  the  House  was  satisfied  that  the 
barony  originated  in  a  writ  of  summons,  without  requiring 
the  production  of  the  first  writ,  as  it  only  required  proof  that 
he  had  on  several  other  occasions  been  summoned  to  and  had 
sat  in  Parliament. 

In  the  year  1717,  and  again  in  1832,  the  barony  of  Berners 
was  claimed  by  the  heir  general  of  Sir  John  Bourchier,  under 
a  writ  of  summons  issued  to  him  by  the  title  of  Lord  Berners, 
the  26th  of  May,  33  Henry  6  (1455),  which  is  the  first  writ 
to  Lord  Berners  upon  record  ;  but  it  appears  from  an  original 
letter  of  privy  seal,  that  he  was  summoned  to  the  Parliament 
which  met  at  Reading,  6th  of  March,  31  Henry  6  (1453), 
more  than  two  years  before  any  writ  to  him  is  on  record.  It 
is  certain,  therefore,  that  the  writ  in  which  the  barony  of 
Berners  originated  was  not  produced,  and  that  the  House 
was  satisfied  with  proof  that  there  was  no  patent,  and  that 
Lord  Berners  had  sat  in  Parliament,  and  consequently  that 
the  dignity  had  descended  to  his  heirs  general. 

On  the  9th  of  August,  21  Henry  8  (1529),  general  writs 
of  summons  to  Parliament  were  issued,  of  which  the  parlia- 
mentary pawn  is  preserved.  In  November,  the  same  year, 
Sir  John  Hussey,  Sir  Thomas  Wentworth,  Sir  Gilbert  Tal- 
boys.  Sir  John  Mordaunt,  Sir  Edward  Braye,  and  Sir  Andrew 
Windsor  were  summoned  to  and  took  their  seats  in  Parlia- 
ment, but  none  of  their  names  occurs  in  the  parliamentary 
pawn  of  the  9th  of  August  preceding,  and  the  writs  to  them 
are  not  enrolled  or  preserved.  Their  precedency  is  shown 
by  the  Lords'  journals.  The  barony  of  Windsor  was 
*  inherited  by  the  heirs  male,  who  were  also  the  heirs  *  586 
general  of  the  first  baron,  until  1642,  when  it  fell  into 
abeyance  between  the  two  sisters  and  co-heirs  of  Thomas, 
the  sixth  Lord  Windsor.  In  1660,  the  King  terminated  the 
abeyance  in  favour  of  Thomas  Hickman,  the  eldest  co-heir, 
by  letters-patent,  which  recite  that  "  Henry  Windsor,  the 
fifth  baron,  had  and  enjoyed  the  dignity  to  him  and  his  heirs, 
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and  that  he  had  issue  Thomas  Lord  Windsor,  bis  son  and 
heir,  who  died  without  issue,  and  two  daughters,  the  eldest 
whereof  married  Dixie  Hickman,  Esq.,  both  deceased,  leav- 
ing issue  Thomas  Hickman,  who  now  enjoys  great  part  of 
the  ancient  patrimony  of  Lord  Windsor,  and  that  it  belonged 
to  his  Majesty  to  declare  which  of  the  said  co-heirs  shall 
enjoy  the  dignity  of  their  ancestors,  of  restoration  and  con- 
firmati9n  of  the  said  barony,  and  of  the  title  and  dignity  of 
Baron  Windsor,  which  the  said  Henry  and  Thomas  succes- 
sively enjoyed  ;  and  his  Majesty  grants  the  same  to  the  said 
Thomas  Hickman,  and  his  heirs."  Here,  again,  is  proof  that 
the  barony  was  allowed  to  one  of  the  co-heirs,  notwithstand- 
ing the  first  writ  was  not  produced. 

^  The  case  of  the  barony  of  Wentworth,  another  of  the  bar- 
onies created  in  November,  21  Henry  8,  on  the  same  day  as 
the  barony  of  Windsor,  is,  I  think,  decisive  of  the  point  at 
issue  ;  namely,  that  it  is  not  necessary  that  the  first  writ  to 
Lord  Vaux  should  be  produced.  The  barony  of  Wentworth 
descended  to  Thomas  Wentworth,  heir  male  and  heir  general 
of  the  first  baron,  who  was  created  Earl  of  Cleveland,  in  1626, 
and  died  in  1667,  without  issue  male.  His  son,  who  died  in 
vita  patria^  left  an  only  child,  Henrietta  Maria,  who  died 
without  issue  in  1686.  Her  aunt  and  heir,  Anne  Went- 
worth, married  John  Lord  Lovelace,  by  whom  she 
*687  had  one  son,  whose  daughter  and  *sole  heir,  Martha, 
married  Sir  Henry  Johnson.  On  the  26th  of  March, 
1702,  the  petition  of  the  said  Martha,  Lady  Johnson,  to  the 
Queen  was  read  in  the  House  of  Lords,  stating  that  she  was 
sole  heir  (by  her  grandmother,  the  Lady  Anne  Wentworth, 
Baroness  Lovelace,  &c.),  to  the  barony  of  Wentworth.  The 
barony  was  allowed  to  Lady  Johnson.  The  Attorney-Gen- 
eral must  admit  that  the  Wentworth  Case  is  on  all  fours  with 
that  of  Vaux,  and  that  it  decides  the  question.  [The  learned 
counsel  read  from  the  minutes  of  the  evidence  in  the  Braye 
Case^  a  copy  of  the  proceedings  in  the  Wentworth  Case^  (a) 
and  proceeded.]  The  committee  were  satisfied  it  was  a  bar- 
ony by  writ  (because  there  was  no  patent),  upon  proof  that 
the  Lords  Wentworth  had  sat  in  this  House.  There  is  no 
(a)  Vide  ante,  p.  558. 
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difference  between  the  Wentworth  Case  and  this ;  but  the 
impossibility  of  producing  the  first  writ  which  summoned 
Lord  Vaux  to  Parliament  appears  to  create  a  doubt  in  the 
Attorney-General's  mind  whether  this  was  a  barony  by  writ. 
We  have  done  in  this  case  precisely  what  was  done  in  the 
Wentworth  Case.  We  show  writs  over  and  over  again,  sub- 
sequent to  the  sitting  of  Thomas  Lord  Vaux,  in  the  25th  of 
Henry  8  ;  and  I  say  confidently,  that  as  evidence  of  the  non- 
existence of  a  patent,  of  sittings  in  this  House,  and  of  writs 
of  summons  having  issued  (although  subsequent  to  the  sit- 
ting), was  sufficient  to  convince  the  committee,  in  1702,  that 
the  barony  of  Wentworth  originated  in  a  writ,  evidence  of 
the  same  facts  ought  to  convince  your  Lordships  that  the 
barony  of  Vaux  was  created  in  the  same  manner. 

The  case  of  the  barony  of  Strange  is  still  more  con- 
clusive in  faVour  of  the  present  claimants  than  the 
*  Wentworth  Case^  because  the  very  objection  taken  *  588 
now  by  the  Attorney-General  was  also  made  in  that 
case.  James  Stanley,  son  and  heir-apparent  of  William, 
sixth  Earl  of  Derby,  was  summoned  to  Parliament  by  the 
style  of  "  Jacobus  Stanley  de  Strange,  Chevalier,"  by  writ 
tested  17th  of  February,  3  Charles  1,  1628,  imder  the  notion 
that  his  father  had  inherited  the  ancient  barony  of  Strange. 
No  record  of  that  writ  can  be  found,  and  there  is  no  parlia- 
mentary pawn  in  existence  from  the  1st  to  the  15th  Charles 
1,  and  no  dockets  of  writs  of  special  summons  from  the 
reign  of  Elizabeth  to  the  18th  of  Charles  1  are  preserved. 
[He  then  stated  the  proceedings  of  the  House  on  the  claims 
to  the  Strange  barony  in  the  years  1726  and  1737,  which  had 
been  before  stated  by  Mr.  Lynch  ;  see  pp.  554-6,  supra.'] 

I  have  shown  that  your  Lordships'  journals  do  not  contain 
a  copy  of  that  writ  (issued  to  James  Stanley  in  1828),  but 
merely  state  the  fact  that  Lord  Strange  was  summoned  by 
writ.  The  Attorney-General  says,  we  must  produce  the  first 
writ,  and  the  counsel  for  the  Crown  appear  also  to  have 
insisted  upon  the  production  of  the  first  writ  to  Lord  Strange, 
as  appears  from  the  minutes.  It  is  quite  clear  the  writ  was 
not  produced.  It  is  equally  clear  that  the  committee  did  not 
know  the  contents  of  that  writ ;  but  it  having  been  proved 
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that  the  Lords  Strange  had  sat  in  Parliament,  the  committee 
presumed  that  the  first  writ  of  summons  was  in  the  usual 
form  ;  and  on  finding  that  there  was  no  patent,  they  decided 
that  the  claimant  was  entitled  to  the  dignity.  The  possibility 
of  there  having  been  a  limitation  to  heirs  male  in  that  writ 
was  not  thought  of,  or  if  thought  of,  had  no  weight  with  the 
committee.     The  objections  on  the  part  of  the  Crown 

*  689    were  overruled,  and  the  claim  was  allowed.     *  If  the 

House  was  satisfied  of  the  correctness  of  its  proceed- 
ings in  the  case  of  the  barony  of  Strange,  in  the  year  1737, 
as  it  had  been  in  the  cases  of  Wentworth,  Windsor,  and 
Sandys,  in  none  of  which  was  the  first  writ  produced,  why,  I 
respectfully  ask,  should  not  the  House  be  equally  satisfied 
now  ?  The  Attorney-General  observed  that  the  short  period 
in  which  those  baronies  were  in  abeyance  formed  one  reason 
for  presuming  that  the  dignity  descended  to  heirs  general. 
My  answer  to  the  objection  of  the  length  of  time  in  which 
the  baronies  of  Vaux  and  Braye  have  been  in  abeyance  is 
this,  that  it  was  not  pretended  in  the  case  of  the  barony  of 
Botetourt,  that  the  length  of  time  it  was  in  abeyance  —  379 
years  —  was  an  objection,  or  that  it  was  a  cause  for  presum- 
ing any  particular  mode  of  creation  at  variance  with  the  gen- 
eral usage.  The  barony  of  Willoughby  de  Broke  had  been 
173  years  in  abeyance  ;  and  the  barony  of  Bemers,  187. 
The  case  of  the  barony  of  Clifton,  so  carefully  investigated 
in  1673  as  to  have  become  the  leading  case  on  this  subject 
is  still  more  remarkable,  because  the  right  to  it  had  been 
vested  in  a  sole  heir  for  fifty-six  years,  without  any  claim 
having  been  made.  In  the  Clifford  Case  the  right  had  been 
vested  in  a  sole  heir  for  ninety-four  years  ;  but  when  claimed 
in  1737,  that  circmnstance  was  not  considered  sufficient  to 
raise  a  presumption  that  it  was  limited  to  heirs  male.  It  is 
material  to  add  that  all  these  baronies,  except  Botetourt, 
were  created  long  after  the  first  creation  of  a  barony  by 
patent. 

Upon  the  point  of  pedigree :  The  descent  from  Sir  Nicholas 

Vaux  to  Edward,  the  fourth  Lord  Vaux,  is  so  clear,  and  the 

proofs,  adduced  in  support  of  it,  have  been  so  forcibly  called 

to  your  Lordships'  attention  by  my  learned  friend,  Mr.  Lynch, 
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who  has  the  same  'interest  that  I  have  in  establishing 
that  part  of  the  *  pedigree,  that  I  do  not  think  it  neces-  *  590 
sary  to  trouble  your  Lordships  upon  it ;  but  as  positive 
proof  cannot  be  given  of  the  death  of  three  of  the  parties 
without  issue,  namely,  Edward  Lord  Vaux,  William  Vaux, 
and  Henry  Lord  Vaux,  I  shall  submit  a  few  observations  on 
this  subject.  The  proof  that  they  did  not  leave  issue  must, 
from  the  necessity  of  the  case,  be  inferential.  They  must 
be  presumed  to  have  died  without  issue  from  a  number  of 
facts,  which  could  not  have  occurred  in  the  common  course 
of  the  affairs  of  life,  if  either  of  them  had  left  children.  The 
evidence  that  Edward  Lord  Vaux  died  without  issue  is  this : 
First,  his  will,  in  which  he  mentioned  his  brother  and  his 
sisters,  and  took  no  notice  of  any  child ;  secondly,  the  set- 
tlement of  his  property  on  his  step-sons,  the  children  of  his 
wife,  who  was  the  widojwr  of  the  Earl  of  Banbury ;  and  if  he 
had  had  children,  it  is  not  likely  that  he  would  have  passed 
them  over ;  thirdly,  on  his  death  his  brother  succeeded  to 
the  dignity ;  and  there  is  no  doubt  that  the  laboured  investi- 
gation which  took  place  in  this  House,  respecting  the  actual 
paternity  of  his  step-sons,  must  have  brought  his  own  issue 
to  light  if  he  had  had  any. 

With  respect  to  William  Vaux,  his  brother,  only  one  trace 
has  been  found  of  him  during  the  whole  of  this  inquiry, 
namely,  that  he  was  mentioned  in  the  will  of  hia  grand- 
mother in  the  year  1597,  when  he  was  under  eight  years  of 
age.  Neither  he  nor  his  children  are  mentioned  in  the  wills 
of  his  brother  Edward  in  1661,  nor  of  his  brother  Henry  in 
1663,  nor  of  his  sister  Joyce  in  1666.  In  the  settlement  of 
lands  made  by  Edward,  in  1635,  a  schedule  was  annexed, 
which  states  that  certain  annuities  were  then  charged  on  the 
property  for  Henry  and  Joyce,  but  no  mention  is  made 
of  William.  Under  all  the  circumstances,  *  it  is  fair  to  *  591 
presume  that  these  three  died  without  issue.  Doe  dem. 
Oldham  v.  Wolley,  (a) 

The  Attorney-General.  —  That  case  applies  only  to  eject- 
ment for  land,  which  is  different  from  a  case  of  peerage,  in 
(a)  8  B.  &  C.  22. 
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which  affirmative  evidence  of  the  death  of  a  party  without 
issue  must  be  given  ;  and  my  friends  knowing  that  presump- 
tive evidence  is  not  sufficient,  have  in  this  case  given  affirma- 
tive evidence. 

[Lord  Ltndhubst.  —  Here  the  rights  are  fixed  for  ever.] 

And  therefore  your  Lordships  have  uniformly  required  that 
there  should  be  affirmative  evidence  that  the  party  died  with- 
out issue. 

Sir  Harris  Nicolas,  —  If  the  Attorney-General  is  satisfied 
with  the  pedigree,  and  if  I  may  infer,  from  observations 
which  some  of  your  Lordships  have  made,  that  your  Lord- 
ships are  also  satisfied  on  that  point,  I  shall  not  add  any  thing 
more  on  the  subject.  I  have  shown  what  is  the  rule  of  law 
in  cases  like  the  present,  and  what  the  Hou&e  has  done  on 
four  occasions  in  cases  similar  to  this.  These  cases  will,  I 
hope,  convince  your  Lordships  that  you  cannot  presume  a 
patent  without  establishing  a  totally  new  rule  of  law  with 
respect  to  baronies ;  and  that  if  you  do  so,  you  will  in  fact 
decide  that  there  are  no  such  things  as  baronies  by  writ ; 
because  if  you  presume  a  patent  in  this  case  on  the  ground 
that  no  writ  can  be  produced,  there  is  scarcely  a  case  in 
which  a  patent  may  not  be  presumed.  With  respect  to  pre- 
suming a  clause  of  limitation  in  a  writ  of  summons,  I  trust 
that  I  have  satisfied  your  Lordships  that  such  a  writ  never 

did  occur  but  once  during  a  period  of  570  years ;  that 
*  592    you  *  cannot  therefore  presume  any  thing  so  opposed 

to  the  general  usage ;  and  that  very  serious  doubts 
may  be  entertained,  even  if  such  a  limitation  had  occurred  in 
the  first  writ  to  Lord  Vaux,  whether  it  would  have  had  any 
legal  operation  whatever.  For  these  reasons  I  feel  assured 
that  your  Lordships  will  be  persuaded  that  the  barony  of 
Vaux  did  originate  in  a  writ  of  summons,  in  the  usual  form, 
in  the  reign  of  Henry  VIIL,  and  that  Mr.  Hartopp  is  one  of 
the  co-heirs  of  that  dignity. 

The  Attorney-General  replied.  —  The  petitioners  differ  as 
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to  the  time  when  this  peerage  was  created ;  one  of  the  claim- 
ants stating  that  it  was  created  in  the  15th  of  Heniy  8,  in 
the  time  of  Sir  Nicholas  Vaux,  the  father  of  Thomas  Lord 
Yaux ;  and  the  other  alleging  that  Thomas  Vaux  was  the 
first  Lord  Vaux  of  Harrowden.  It  seems  to  me  that  the 
petitioners  have  made  out  their  pedigree,  but  that  will  still 
be  for  your  Lordships'  consideration.  It  appears  that  Thomas 
Lord  Vaux  was  succeeded  by  his  son  William  Lord  Vaux ; 
who  was  succeeded  by  his  grandson,  Edward  Lord  Vaux ;  who 
was  succeeded  by  Henry  his  brother,  who  died  in  1663  with- 
out issue,  leaving  two  sisters,  Maiy  and  Catherine.  It  appears 
to  me  that  Mr.  Mostyn  has  made  out  his  descent  from  Mary, 
and  that  Mr.  Hartopp  has  made  out  his  descent  from  Cather- 
ine. There  are  two  co-heirs  of  Catherine,  the  Earl  of  Pem- 
broke and  Mr.  Hartopp. 

My  Lords,  I  must  protest  against  the  doctrine  stated  at  the 
bar,  that  it  was  quite  enough  for  the  claimants  to  show  that 
they  were  descended  from  a  child  of  the  second  Lord  Vaux, 
without  disposing  of  the  other  issue  of  that  ancestor.  They 
relied  upon  the  case  of  Doe  y.  WoUey.  Even  in  ejectment, 
I  think  that  *  is  a  case  rather  doubtful  in  its  principle,  *  598 
because  the  Court  of  King's  Bench  said,  that  it  is 
enough  for  the  lessor  of  the  plaintiff  to  show  that  he  is  de- 
scended from  a  younger  child,  and  that  it  lies  upon  the 
defendants  to  show  that  they  are  the  descendants  of  the 
elder  children  of  the  ancestor;  Lord  Tentebden  observing, 
that  to  suppose  that  there  were  children  of  the  elder  branch, 
is  to  presume  two  things,  that  the  eldest  son  married,  and 
that  he  had  children.  I  do  not  know  that  there  would  be 
any  wild  presumption  in  supposing  that  a  man  follows  the 
law  of  his  nature,  and  that  he  leaves  descendants  behind 
him.  In  ejectment,  where  an  action  is  brought  to  recover 
land  by  the  heir-at-law,  he  is  to  show  he  is  heir-at-law,  and 
he  does  not  show  that  unless  he  induces  the  jury  to  believe 
that  there  are  no  descendants  from  the  elder  branches  of  the 
family.  But  allowing  Doe  v.  Wolley  to  be  good  law,  it  never 
can  be  applied  in  a  case  of  peerage,  for  there  it  is  indispen- 
sably necessary  that  evidence  should  be  given  that  the  elder 
branches  of  the  family  have  died  without  issue ;  otherwise, 
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the  consequence  might  be  that  your  Lordships  might  decide 
in  favour  of  a  claim,  and  in  the  very  next  session  there  might 
be  a  petition  on  behalf  of  a  descendant  of  an  elder  branch  ; 
in  the  mean  time  a  new  peerage  is  created.  In  case  of  eject- 
ment, a  new  claimant  could  bring  a  new  ejectment  against 
the  person  who  succeeded  on  a  former  trial ;  but  in  the  case 
of  a  peerage,  the  evil  would  be  irremediable,  and  therefore 
your  Lordships  have  always  required  that  reasonable  evi- 
dence should  be  given  to  show  that  the  elder  branches  of  the 
family  have  died  without  issue.  No  longer  ago  than  last  ses- 
sion there  was  the  case  of  the  Earl  of  Mar,  who  claimed  the 
Earldom  of  Kellie..   He  was  for  several  years  unable 

*  594    to  show  that  an  elder  *  brother  of  one  of  his  ances- 

tors, who  had  gone  to  Ireland  in  the  time  of  the  Com- 
monwealth, had  died  without  issue;  for  that  reason  your 
Lordships  would  not  decide  in  his  favour.  At  last,  evidence 
was  given  to  show  that  such  elder  brother  had  died  without 
issue,  and  then  your  Lordships  decided  in  his  favour,  and  he 
is  now  Earl  of  Kellje,  as  well  as  Earl  of  Mar. 

My  Lords,  the  only  doubt  I  find  on  examining  this  pedi- 
gree, is  with  regard  to  the  priority  of  birth  of  Mary  and  of 
Catherine.  There  is  a  will  of  their  grandmother  Mary,  wife 
of  William  Lord  Vaux,  in  which,  in  enumerating  her  grand- 
children, Mary  is  mentioned  first,.  But  then  it  is  suggested 
on  the  other  side  —  and  your  Lordships  will  determine  to  what 
weight  the  obsertation  i's  entitled  —  that  Mary  is  there  left  a 
considerably  larger  legacy  than  the  other  children,  and  that 
probably  is  the  reason  that  she  is  first  mentioned.  It  is  also 
suggested  that  she  might  have  been  the  god-daughter,  as  she 
was  the  namesake,  of  her  grandmother,  and  for  that  reason 
also,  and  not  because  she  was  prior  in  birth,  she  is  first  men- 
tioned in  the  will. 

\_Mr,  Lynch.  —  I  have  shown  that  at  the  marriage  of  Mary, 
Catherine  could  not  be  twelve  years  of  age.] 

Your  Lordships  will  see  whether  there  be  any  evidence 
to  clear  up  that  difficulty;   I  do  not  know  that  it  is  very 
material,  because  it  does  not  at  all  touch  the  chief  ques- 
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tion  in  the  pedigree,  as  to  whether  the  claimants  are  both 
descended  from  the  common  ancestor. 

But  the  important  question  is  this:     Has  sufficient  evi- 
dence been  given  of  the  creation  of  a  barony  descendible  to 
heirs  general?    It  is  proved  that  in  the  25th  of  Henry  8, 
Thomas  Lord  Vaux  sat  in  your  Lordships'  House ;  and  that 
in  the  28th  he  had  a  writ  of  summons.     He  sat  under 
that  writ,  and  undoubtedly  *his  son  and  his  two  great-    *  595 
grandsons  did  sit  as  members  of  your  Lordships'  House. 
Now  that  is  abundant  evidence  of  a  peerage ;  but  is  it  evi- 
dence of  a  peerage  descendible  to  the  heirs  general?     The 
other  evidence  in  the  case  may  be  dismissed,  as  not  entitled, 
as  I  humbly  conceive,  to  the  slightest  consideration.     It  was 
proved,  that  in  the  7th  of  Henry  8,  Sir  Nicholas  Vaux  was  a 
commoner ;  that  he  made  his  will,  and  there  described  him- 
self as  Lord  Harrowden  ;  that  in  the  inquisitio  post  mortem  he 
is  described  as  late  Lord  Harrowden  ;  and  that,  in  an  Act  of 
Parliament  passed  a  year  or  two  afterwards,  he  is  called  Lord 
Harrowden.     I  apprehend  that  none  of  these  facts  is  evidence 
that  he  was  a  lord ;  because  a  peerage,  as  Lord  Coke  says,  is 
to  be  tried  by  the  record.(a)     But,  supposing  that  Sir  Nich- 
olas was  a  peer,  my  learned  friends  must  further  show  how  he 
was  a  peer.     They  must  show  that  he  was  a  peer,  with  a  peer- 
age descendible  to  his  heirs  general.    I  deny  the  doctrine  which 
my  learned  friend,  Mr,  Lynchy  laid  down,  —  that  it  is  enough 
in  this  case  to  show  a  sitting  and  a  summons,  let  the  simimons 
be  at  any  time  or  place.     If  the  question  be,  peerage  or  no 
peerage,  undoubtedly  that  is  enough ;  because-  if  there  has 
been  a  sitting  and  a  summons,  it  signifies  not  how  long  after 
the  first  sitting  the  summons  may  be,  if  it  is  proved  that  there 
has  been  a  peerage ;  but  then  it  shows  only  a  peerage ;  it 
does  not  show  that  there  was  a  peerage  created  by  writ 
descendible  to  heirs  general.     Merely  showing  that  Nicholas 
was  a  peer  does  not,  in  the  slightest  degree,  remove  the  diffi- 
culty ;  which  is,  that  Thomas  sat  in  the  25th  of  Henry 
8,  and  that  he  was  summoned  in  the  28th  of  *  Henry  8.    *  596 
The  question,  therefore,  which  your  Lordships  have  to 
determine  is  this  (there  being,  as  I  allow,  a  strict  search 
(a)  12  Rep.  70. 
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made,  and  no  patent  forthcoming),  whether  your  Lordships 
are  bound  to  infer  that  the  first  person  who  enjoyed  this 
dignity  was  called  np  to  your  Lordships'  House  by  unre- 
stricted writ,  so  as  to  have  a  peerage  descendible  to  heirs 
general.  I  allow  that  if  the  Crown  calls  up  by  writ  a  com- 
moner whose  father  is  not  noble,  and  he  takes  his  seat,  a 
peerage  is  thereby  created  descendible  to  the  heirs  of  the 
body  of  that  peer;  but  the  person  who  claims  a  peerage 
descendible  to  heirs  general,  and  who  claims  through  females, 
is  bound  to  show  that  there  was  a  peerage  created  transmis- 
sible to  females. 

There  is  no  evidence  whatsoever  of  the  writ  by  which 
Thomas  Lord  Vaux  took  his  seat  in  this  House :  if  he  had 
not  sat  in  the  25th  of  Henry  8,  the  difficulty  would  not  have 
occurred ;  if  he  had  only  sat  in  the  28th,  the  same  time  that 
the  writ  appears,  then  the  writ  would  be  assignable  as  a  crea- 
tion of  the  dignity ;  but  he  sat  before  the  date  of  the  writ 
which  is  produced,  and  therefore  it  was  not  by  virtue  of  that 
writ  that  he  sat.  By  virtue  of  what  instrument,  then,  did  he 
sit  in  the  26th  Henry  8  ?  My  learned  friends  say  that  your 
Lordships  are  bound  to  infer  that  he  sat^  by  virtue  of  a  writ, 
and  that  that  writ  had  no  restriction  in  it.  If  that  be  so,  they 
have  made  out  their  claim.  But,  my  Lords,  there  are  two 
other  ways  in  which  he  might  have  sat;  and  unless  your 
Lordships  are  bound  to  believe  that  he  sat.  in  the  third  way, 
when  he  might  have  sat  in  either  of  the  other  two,  the 
claimants  have  not  established  their  case.  He  might  have 
sat  by  unrestricted  writ,  or  by  patent,  limiting  the  peerage  to 
the  heirs  male,  or  by  a  writ,  limiting  the  descent  of  the 

*  597   peerage  to  the  heirs  male.    If  your  *  Lordships  adopt 

either  of  the  two  latter  suppositions,  then  the  claim  is 
not  made  out.  My  learned  friends  deny  that  your  Lordships 
can  adopt  either  of  those  suppositions.  It  is  far  from  me  to 
say  that  your  Lordships  are  bound  to  adopt  either ;  but  that 
your  Lordships  may  say  that  he  sat  by  patent  or  by  restricted 
writ,  I  do  most  confidently  maintain. 

My  Lords,  there  has  been  a  search  for  a  patent ;  none  is 
forthcoming,  but  your  Lordships  are  at  liberty  notwithstand- 
ing to  assume  that  there  was  a  patent.    There  are  repeated 
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instances  in  whicli  the  King's  grants,  where  search  had  been 
made,  and  they  were  not  forthcoming,  have  been  presumed. 
It  has  been  decided  that  you  may  presume  a  charter  under 
the  great  seal  to  a  borough,  granted  within  the  time  of  mem- 
ory; and  I  have  known  again  and  again,  in  quo  warranto 
proceedings  for  the  purpose  of  supporting  a  usage,  a  charter 
pleaded  to  be  lost  by  time  and  accident ;  unless  that  could 
be  presumed,  such  a  plea  would  be  bad,  but  it  has  been  deter- 
'  mined  to  be  a  good  plea.  Grants  of  tithes  in  the  reign  of 
Henry  VIII.  are  constantly  presumed.  There  was  a  case 
lately  before  your  Lordships  with  respect  to  whether  you 
could  presume  a  grant  from  a  lay  rector,  so  that  tithes  should 
not  be  considered  as  due  in  respect  of  a  particular  species  of 
grain,  (a)  Your  Lordships  adopted  in  that  case  the  rule  of 
law  upon  that  subject  which  has  been  frequently  acted  upon. 
My  learned  friends  have  fallen  into  a  fallacy  in  supposing 
that  I  contended  that  the  production  of  a  writ  is  necessary  in 
this  case.  No  such  thing.  The  production  of  a  writ  is  one 
thing  ;  giving  evidence  of  it  is  another.  The  produc- 
tion of  a  writ  has  been  dispensed  with  in  *  various  *598 
cases ;  but  the  question  is,  can  you  dispense  with  the 
evidence  of  the  writ  ?  The  writ  may  be  in  evidence,  though 
it  is  not  produced.  Even  an  Act  of  Parliament  may  be  pre- 
sumed, and  a  mvlto  fortiori  may  a  grant  from  the  Crown.  I 
have  before  cited  two  instances  of  peerage  cases  in  which  a 
patent  was  presumed,  the  Purbeck  Casej  and  the  Dukedom  of 
Richmond,  in  the  reign  of  James  I.  If  you  may  presume  a 
patent  creating  a  dukedom,  and  a  patent  creating  a  viscounty, 
I  am  not  aware  of  any  reason  why  you  may  not  presume  a 
patent  creating  a  barony, — which  may  be  created  by  patent 
as  well  as  by  writ, — though  the  patent  is  not  forthcoming, 
and  though  no  enrolment  of  it  may  be  discovered.  You  may 
presume  a  patent,  and  you  may  likewise  presume  a  writ  like 
that  in  the  Bromflete  Case,  and  in  the  three  cases  in  Ireland, 
which  restricted  the  descent  of  the  peerage  to  the  heirs  male, 
containing  those  words  which  are  in  the  Vescie  Case  :  "  Vol- 
umus  enim  vos  et  heeredes  vestros  masculos  de  corpore  vestro 
exeuntes  barones  de  Vescie  existere."    Mr.  Lynch  allowed 

(a)  Andrews  t;.  Drever,  ante^  vol.  iii.,  p.  814. 
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that  such  Trtis  the  prerogative  of  the  Crown.  Sir  Harris 
Nicolas  was  more  adventurous,  and  perilled  his  case  upon  the 
Crown  having  no  such  power.  My  Lords,  I  cannot  doubt 
for  one  moment  that  the  Crown  has  such  a  power.  It  would 
be  strange,  indeed,  if  before  the  reign  of  Richard  II.,  when  for 
the  first  time  baronies  were  created  by  patent,  your  Lordships 
should  believe  that  the  Crown  had  no  means  of  creating  a 
barony  descendible  to  the  heirs  male.  The  doctrine  of  Sir 
Harris  Nicolas  is,  that  the  writ  does  not  create  the  barony : 
no  doubt  it  does  not,  but  it  enables  the  person  to  whom  it  has 
been  granted,  by  taking  a  seat  in  your  Lordships'  House,  to 
acquire  a  barony ;  it  operates  as  a  conditional  grant, — 
*  599  it  is  a  grant  on  condition  that  the  *  grantee  shall  take 
his  seat  in  your  Lordships'  House,  and  then  his  blood 
is  ennobled  and  the  peerage  descends  to  his  posterity.  Now, 
where  is  the  difficulty  in  supposing  that,  as  the  King  by  his 
writ,  without  any  restriction,  may  enable  the  person  to  whom 
it  is  addressed  to  gain  a  barony  descendible  to  heirs  general, 
he  should,  by  such  words  as  I  have  mentioned,  create  a  barony 
descendible  only  to  heirs  male  ?  If  he  can  grant  the  greater, 
he  may  grant  the  less, — still  the  person  to  whom  that  re- 
stricted writ  is  addressed  would  not  be  noble  until  he  had 
taken  his  seat ;  but  as  soon  as  he  has  taken  his  seat  he  is 
noble,  and  then  he  has  a  barony  which  is  not  descendible  to 
the  heirs  general,  as  it  would  have  been  if  the  writ  had  been 
unrestricted,  but  descendible  to  heirs  male,  by  virtue  of  the 
restriction  contained  in  the  writ.  We  have  not  only  the 
instance  of  the  Vescie  Case^  in  the  reign  of  Henry  VI.,  we 
have  also  three  instances  in  the  reign  of  James  IL,  in  Ire- 
land. But,  says  my  learned  friend.  Sir  Harris  Nicolas^  James 
was  then  an  usurper.  My  Lords,  King  James  was  not  an 
usurper  at  that  time ;  he  was  de  facto  and  de  jure  King  of 
Ireland;  he  held  the  crown  of  Ireland  as  an  independent 
crown ;  he  was  then  reigning  in  his  hereditary  dominions,  and 
he  created  these  three  peerages  by  the  writs  I  have  mentioned 
to  you,  and  I  cannot  help  believing  that  those  were  according 
to  the  precedents  in  the  Irish  peerage,  for  in  no  other  way 
can  I  account  for  this  most  remarkable  fact  in  the  history  of 
the  peerage  of  Ireland,  that  those  ancient  baronies  in  Ireland 
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have  almost  always  gone  in  the  male  line, — those  that  were 
I  created  in  the  reign  of  Henry  II.,  granted  to  the  companions 

I  of  Strongbow,  have  gone  in  the  male  line,  whereas  the  Eng- 

lish peerages  of  the  same  date  have  passed  through  females 
again  and  again  to  different  families ;  and  if  there  be 
*nowa  barony  descendible  to  females,  it  can  hardly  *600 
remain  many  generations  in  the  same  line,  for  one  of 
the  barons  may  die  leaving  only  a  daughter,  who  may  marry 
into  another  family,  and  then  the  barony  will  go  to  that 
family.  James  II.  followed  the  precedent  in  Ireland,  when 
he  created  those  three  peerages  towards  the  close  of  his  reign, 
restricting  them  in  the  writs  to  heirs  male.  That  must  have 
been  the  case  in  the  Slane  peerage,  which  your  Lordships 
have  lately  determined,  (a)  Then  in  the  Slane  Case  there 
must  either  have  been  a  patent  so  long  ago  as  the  reign  of 
Henry  II.,  limiting  that  peerage  to  the  heirs  male,  or  the 
first  Lord  Slane  was  raised  to  the  House  of  Peers  by  a  writ 
restricting  the  descent  of  the  peerage  to  his  heirs  male  ;  and 
to  suppose  that  the  Crown  cannot  do  so,  seems  to  me  to  be  a 
position  for  which  there  is  neither  authority  nor  principle. 

My  Lords,  a  very  ingenious  argument  was  adduced  on  the 
other  side,  to  show  that  your  Lordships  acting  judicially 
would  presume  that  this  was  a  creation  by  writ,  and  not  by 
patent.  That  argument  proceeded  thus:  "In  every  case 
there  must  be  a  writ,  even  where  a  peerage  is  created  by 
patent,  because  the  new  peer  always  produces  his  writ  at 
your  Lordships'  table.  Now  in  this  case  there  must  be  a 
writ,  and,  therefore,  why  should  you  presume  both  a  writ  and 
a  patent  ?  If  you  presume  a  patent,  you  are  presuming  two 
things ;  whereas,  if  you  presume  a  writ,  you  presume  only 
one  thing."  That  is  specious,  but  it  appears  to  me  not  to 
be  solid,  because  as  there  must  be  a  writ  in  every  case,  a  writ 
of  some  sort,  therefore  you  may  dismiss  from  one  side  and 
the  other,  as  a  mere  equation,  the  fact  that  there  was  a  writ. 
The  question  is,  was  the  peerage  created  by  writ  or  by  patent  ? 
My.friends  have  no  assistance  from  my  admitting  that 
there  was  a  writ, — that  a  writ  *  accompanies  a  patent,  *  601 
and  you  must  therefore  presume  a  patent  with  a  writ 
(a)  Ante^  p.  23. 
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in  the  one  case,  and  you  presume  only  a  writ  in  the  other, — 
it  stands  equal,  —  you  presume  only  one  thing;  you  presume 
in  the  one  case  an  unrestricted  writ,  creating  a  peerage,  and 
in  the  other  you  presume  a  patent ;  therefore  there  is  only 
one  thing  to  be  presumed.  But  with  regard  to  a  restricted 
or  unrestricted  writ,  that  would  not  at  all  answer  their  pur- 
pose, for  in  each  case,  supposing  there  was  no  patent,  the 
writ  must  be  issued ;  and  if  it  were  merely  a  writ,  it  might 
be  restricted,  or  it  might  be  unrestricted ;  and  there  are  no 
more  circumstances  to  be  presumed,  supposing  it  to  be  re- 
stricted, than  if  you  supposed  it  to  be  imrestricted. 

I  will  now  shortly  advert  to  the  cases  which  are  relied 
upon.  My  learned  friend  Mr.  Lynch  confined  himself  to  two ; 
the  Strange  and  the  Wentworth  Case9,  My  learned  friend 
Sir  Harri%  Nicolas,  on  behalf  of  the  other  claimant,  not  only 
relied  upon  those,  but  also  upon  the  Sandys  Case,  the  Ber- 
ners  Case,  and  the  Windsor  Case,  If  there  were  in  any  of 
those  cases  a  decision  of  your  Lordships,  by  which  it  was  held 
that,  where  there  were  a  sitting  and  a  subsequent  writ,  and 
upon  a  search  no  patent  forthcoming,  it  was  the  opinion  of 
your  Lordships  that  an  unrestricted  writ  was  to  be  presumed, 
there  would  be  an  end  of  the  controversy ;  but  I  cannot  find 
that  that  point  has  been  debated  in  any  one  of  them  ;  and  it 
will  be  found  that,  with  the  exception  of  the  Wentworth  Case, 
the  writ  creating  the  peerage  was  always  in  evidence ;  and 
whether  it  was  not  so  in  the  Wentworth  Case,  appears  to  me 
exceedingly  doubtful. 

My  Lords,  the  Strange  Case  has  nothing  to  do  with  the  pres- 
ent, because  the  writ  creating  he  barony  of  Strange 

*  602    was  in  evidence,  and  there  never  could  be  the  *  small- 

est doubt  that  that  was  a  barony  created  by  an  unre- 
stricted writ.  Perdinando,  Earl  of  Derby,  was  not  only  Earl 
of  Derby,  a  dignity  descendible  to  heirs  male,  but  he  was 
Baron  Strange,  descendible  to  heirs  female.  He  left  three 
daughters  and  no  son.  Upon  his  death,  his  heir  male,  Wil- 
liam, the  sixth  Earl  of  Derby,  succeeded  to  that  earldom, 
and  it  was  supposed,  by  mistake,  that  he  likewise  succeeded 
to  the  barony  of  Strange ;  he  had  an  eldest  son,  James,  who 
became  the  seventh  Earl  of  Derby.  In  his  father's  lifetime, 
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this  James  was  called  up  to  this  House  by  writ,  in  the  3d  of 
Charles  1,  by  his  mere  title,  and  was  placed  according  to  the 
precedency  of  the  barony  of  Strange.  The  Countess  of 
Castlehaven,  one  of  the  three  daughters  of  Ferdinando,  was 
entitled  to  the  old  barony  of  Strange,  and  it  was  a  mistake  to 
have  called  up  James,  the  eldest  son  of  the  sixth  Earl  of 
Derby,  as  Baron  Strange ;  and,  without  intending  it,  a  new 
barony  of  Strange  was  thus  created  in  the  person  of  James. 
The  Duke  of  Athol,  being  the  heir  general  of  James,  claimed 
the  new  barony  created  in  the  person  of  James,  descendible 
to  the  heirs  general  of  James ;  and  he  was  entitled  to  be 
Baron  Strange,  and  he  made  out  his  claim.  But  your  Lord- 
ships will  see  by  referring  to  the  evidence  that  it  was  proved 
most  distinctly  that  James  was  called  up  by  writ  in  his 
father's  lifetime ;  that  writ  was  not  produced,  but  it  was  in 
evidence ;  therefore  there  was  no  possibility  of  presuming 
that  he  was  created  by  patent. 

The  Wentworth  Case  comes  much  nearer  the  present  case 
than  any  of  the  others  which  have  been  cited,  but  the  accounts 
your  Lordships  have  of  it  are  veiy  defective,  and  it  is  very 
difficult  to  say  what  points  were  made  and  what  points  are  to 
be  considered  as  decided.  In  Mr.  Cruise's  account  of 
it,  it  is  stated  that  Maitha,  *  the  wife  of  Sir  Henry  *  603 
Johnson,  claimed  in  1710  the  barony  of  Wentworth, 
and  stated  in  her  petition  that  Henry  VIH.,  by  his  writ, 
directed  to  Thomas  Wentworth,  summoned  him  tp  be  a  baron 
and  peer  of  the  realm,  by  the  name  of  Thomas  Lord  Went- 
worth ;  by  virtue  whereof  not  only  the  said  Thomas,  but  also 
the  heirs  of  his  body  had  enjoyed  the  said  title  and  barony  of 
Wentworth  until  the  death  of  Thomas  Lord  Wentworth  in 
1664,  leaving  issue  Henrietta  Maria,  his  sole  daughter  and 
heir,  who  died  without  issue,  whereby  the  Lady  Ann  Went- 
worth, relict  of  John  Lord  Lovelace,  and  mother  to  John 
Lord  Lovelace,  the  petitioner's  father,  being  the  only  surviv- 
ing daughter  of  Thomas  Lord  Wentworth,  Earl  of  Cleveland, 
and  aunt  to  the  said  Henrietta  Maria,  became  heir  to  the 
said  barony,  so  that  the  petitioner  was  become  the  sole  and 
undoubted  heir  of  that  barony  of  Wentworth,  and  therefore 
prayed  that  his  Majesty  would  confirm  the  said  barony  to  her 
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and  the  heirs  of  her  body.  This  petition  having  been  referred 
to  this  House,  it  was  resolved  that  the  petitioner  had  right 
and  title  to  the  barony  of  Wentworth,  and  the  King  con- 
firmed it  accordingly.  This  account  does  not  in  the  slightest 
degree  show  what  evidence  was  given  of  the  creation  of  the 
barony  of  Wentworth;  and  for  any  thing  which  appears 
here,  either  the  writ  might  have  been  produced,  or  there 
might  have  been  secondary  evidence  of  it,  from  which  it 
would  appear  that  it  was  a  peerage  descendible  to  heirs 
general ;  and  tmless  your  Lordships  have  complete  evidence 
of  the  proof  made  upon  that  occasion,  it  appears  that  any 
adjudication  of  the  committee  of  privileges  upon  it  is  really 
entitled  to  very  little  weight.  There  is  another  account 
of  the  Wentworth  Case  in  Mr.  Hartopp^s  Ca%e^  laid  before 
your  Lordships :  "  This  barony  descended  to  Thomas 

*  604    *  Wentworth,  the  heir  male,  and  heir  general  of  the 

first  baron,  who  was  created  Earl  of  Cleveland  in  1626, 
and  died  in  1667,  without  issue  male.  His  son,  who  died  in 
vitd'patrisy  had  been  summoned  to  Parliament  in  his  father's 
barony  of  Wentworth,  and  left  an  only  child,  Henrietta 
Maria,  who  died  without  issue,  in  1686.  Her  aunt  and  heir, 
Anne  Wentworth,  married  John  Lord  Lovelace,  by  whom 
she  had  one  son,  John  Lord  Lovelace,  whose  daughter  and 
sole  heir,  Martha,  married  Sir  Henry  Johnson.  On  the  26th 
March,  1702,  the  petition  of  the  said  Martha  to  the  Queen 
was  read  in  the  House  of  Lords,  in  which  she  stated  —  [after 
reading  the  petition  and  the  proceedings  on  it,  as  before  read 
by  Mr,  Lynch^  p.  558,  ante^  the  Attorney-General  proceeded :] 
— My  Lords,  this  statement  of  the  case  proves  nothing,  for 
it  does  not  appear  from  it  what  evidence  was  laid  before  the 
committee  of  privileges :  we  have  here  a  brief,  or  a  copy  of  a 
brief,  supposed  to  be  found  at  the  heralds'  office,  and  I  think 
your  Lordships  have  already  intimated  that  no  attention  can 
be  paid  to  it.  But  there  is  read  from  your  journals,  what  is 
most  material,  namely,  the  account  of  the  evidence  that  was 
actually  given  when  Lady  Johnson's  petition  was  heard ;  that 
is  to  be  found  in  the  minutes  of  evidence  in  the  Braye  Case^ 
and  this  really  is  what  my  learned  friends  on  the  other  side 
of  the  bar  have  mainly  to  rely  upon.  But  it  is  merely  a  loose 
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note,  taken  probably  by  the  clerk's  assistant  of  your  Lord- 
ships' House,  at  the  time  when  the  proceedings  of  your 
Lordships*  House  were  not  taken  in  the  careful  and  accurate 
manner  in  which  they  now  are. 

Now  your  Lordships  have  to  say,  whether  you  can  safely 
infer  that  in  the  Wentworth  Case  your  Lordships'  predecessors, 
in  the  absence  of  all  evidence  of  the  writ,  and  upon 
proof  that  there  was  a  search  for  a  *  patent,  and  no  *  605 
patent  forthcoming,  determined  that  they  must  infer 
that  there  was  a  creation  of  that  peerage  by  unrestricted 
writ.  I  do  not  find  any  such  point  made ;  it  is  impossible 
that  the  House  can  hold  it  on  the  imperfect  note  taken  of  the 
evidence,  of  which  there  are  not  more  than  about  twenty  lines 
in  the  whole.  It  is  very  difficult  to  say  what  was  the  evidence 
really  given  ;  and  if  you  are  to  look  to  the  reply  of  the  Attor- 
ney-General, you  will  not  suppose  that  the  point  of  law  was 
determined,  whether  if  there  be  a  creation  of  peerage  by  writ, 
it  creates  a  peerage  descendible  to  the  heir  general ;  because 
what  the  Attorney-General  says  is,  "  I  cannot  controvert,  but 
if  he  was  called  by  writ  it  creates  a  barony  in  fee."  The 
facts,  therefore,  are  left  uncertain ;  the  law  that  was  agitated 
and  decided  in  that  case  is  left  luicertain ;  and  I  cannot  say 
that  it  appears  to  me  to  be  any  thing  like  an  authority  for  the 
general  position  for  which  it  is  cited,  that  where  there  is  a 
sitting  and  a  subsequent  writ,  and  a  search,  and  a  patent  not 
forthcoming,  your  Lordships  are  bound  to  infer  that  there 
was  a  creation  of  a  barony  in  fee,  descendible  to  heirs 
general. 

The  other  cases  on  which  the  claimants  rely,  appear  to  me 
to  have  little  or  nothing  to  do  with  this  case.  In  the  Sandys 
Case  your  Lordships  will  find  that  the  writ  was  in  evidence, 
because  you  will  find  that  the  sitting  and  the  writ  were  con- 
temporaneous. It  appears  to  me,  from  the  statement  of  it  in 
Mr.  Hartopp's  printed  case,  that  the  House  was  satisfied  that 
the  barony  originated  in  a  writ  of  summons,  without  requir- 
ing the  production  of  the  first  writ  issued  tb  Lord  Sandys  ; 
for  the  House  only  required  proof  that  he  and  his  heirs  had  on 
several  occasions  been  summoned  to  and  that  they  had  sat  in 
Parliament.     The  conmaittee  for  privileges  reported,  "  That, 
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•  606    upon  search  made  in  the  office  of  the  petty  *bag,  in  the 

pawns  there  of  record,  that  in  a  Parliament  held  the 
8d  of  November,  in  the  21st  Henry  8,  William  Sandys,  of  the 
Vine,  Chevalier,  was  summoned  up  by  writ  of  the  said  King, 
bearing  date  the  9th  of  August  in  the  said  year.    The  like 
writ  of  summons,  dated  the  1st  of  DecemboTi  in  the  S6th  of 
Heniy  8,  was  directed  to  Thomas  Lord  Sandys.     The  like 
writs  were  directed  to  Thomas  Lord  Sandys,  in  the  6th  and 
7th  of  Edward  6,  and  in  the  1st,  2d,  3d,  4th,  and  5th  of 
Philip  and  Mary.     The  like  writs  were  issued  to  William 
Sandys,  of  the  Vine,  Chevalier,  in  the  28th,  30th,  85th,  39th, 
and  43d  of  Queen  Elizabeth.    The  like  writ  was  issued  to 
William  Sandys  in  the  1st  year  of  King  James ;  upon  this  it 
is  ordered  that  the  records  be  searched  against  to-morrow 
morning,  and  then  the  heralds  are  to  attend,  and  give  their 
lordships  satisfaction  herein,  and  iq  the  point  of  place  where 
the  said  Lord  Sandys  is  to  sit  in  this  House  as  a  peer,  the 
House  being  satisfied  of  his  lordship's  title  to  the  honour. 
Lord  Sandys  took  his  seat  on  the  next  day."    Now,  in  that 
case  the  difficulty  did  not  arise  which  my  learned  friends  have 
to  struggle  with  here,  because  there  was  no  sitting  untU  the 
21st  of  Henry  8,  and  along  with  the  sitting  was  the  writ  that 
was  in  evidence ;  therefore  this  is  no  authority  at  all  for  the 
proposition  that  where  there  is  a  prior  sitting  and  a  subse- 
quent writ,  and  no  patent  forthcoming,  your  Lordships  are 
bound  to  presimie  that  the  peerage  was  created  by  writ. 
The  Bemers  Case  is   to  be  found  in  Cruise,  (a)  and  your 
Lordships  will  find  that  that  was  exactly  like  the  Sandy »  Case^ 
and  the  Conyers  Case^  which  my  learned  friend  once  relied 
upon,  but  has  now  abandoned.     There  the  sitting  and 
*  607    the  writ  were  contemporaneous,  *  and  there  was  evi- 
dence of  the  writ  at  the  same  time  as  the  sitting,  and 
it  was  held  to  be  a  barony  in  fee.     [The  Attorney-General 
having  read  the  statement  of  the  Bemers  Casey  proceeded 
thus:]     Your  Lordships  see  that  the  first  time  that  Lord 
Bemers  sat  in  Parliament,  there  was  produced  a  writ  of  sum- 
mons to  Parliament  in  the  33d  of  Henry  6,  directed  "  Johanni 
Bourchier  de  Bemers,"  along  with  several  other  writs  directed 
(a)  On  Dignities,  p.  206. 
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to  him  afterwards,  and  also  to  his  grandson  and  heir.  Then 
it  was  reported  ^^  that  the  committee  had  inspected  the  jour- 
nals of  the  House  ia  the  reign  of  Henry  VIII.,  and  found  the 
name  of  Lord  Bemers  entered  therein  as  present  several 
days ;  that  it  appeared  to  the  committee  that  the  petitioner 
was,  by  the  death  of  her  brothers  and  sisters  without  issue, 
become  sole  heir  to  Sir  John  Bourchier,  knight,  first  Lord 
Bemers,  and  was  lineally  descended  from  him :  and  the  House 
resolved  that  the  said  Catherine  Bokenham  had  a  right  to  the 
said  barony  of  Bemers."  A  perfectly  sound  decision,  because 
she  made  out  her  pedigree  most  distinctly  ;  and  it  was  made 
out  that  the  first  time  Lord  Bemers  had  sat  in  Parliament, 
was  the  33d  of  Henry  6,  and  the  writ  by  which  he  sat  was 
actually  forthcoming ;  the  case  was  therefore  complete  as  the 
case  of  a  barony  in  fee  descendible  to  heirs  general. 

My  Lords,  the  only  other  case  that  my  learned  friend  relied 
upon,  is  the  Windsor  Case  ;  in  which  there  was  no  reference 
to  this  House,  nor  any  decision  at  all,  but  a  mere  determina- 
tion of  the  Crown  to  determine  the  abeyance  of  the  barony. 
[The  Attorney-General  having  read  an  account  of  it  from  Mr. 
Hartopp^s  Case^  as  it  was  before  read  by  Sir  H.  Nicolas^  ante^ 
p.  586,  proceeded :]  Now,  My  Lords,  what  does  this  prove  ? 
In  the  year  1660,  the  barony  of  Windsor,  having  been 
in  abeyance  since  the  year  1642,  the  *  Kiag  determined  *  608 
the  abeyance  in  favour  of  Thomas  Windsor,  alias 
Hickman.  Is  that  any  thing  like  an  authority  for  the  posi- 
tion for  which  my  learned  friends  are  now  contending  ?  In 
the  first  place  it  is  no  judicial  determination  at  all.  I  have  no 
doubt  there  was  reasonable  evidence  laid  before  the  Attorney- 
General  of  the  day,  or  whoever  might  have  had  the  honour  of 
being  consulted  by  the  Crown,  that  this  barony  of  Windsor 
was  created  in  the  reign  of  Henry  VIII.,  by  such  a  writ  as 
would  give  the  barony  to  heirs  general,  but  we  know  nothing  ^ 
of  the  evidence  on  which  the  Crown  proceeded. 

Under  these  circumstances,  it  will  be  for  your  Lordships  to 
determine  whether  in  this  case  there  has  been  sufficient  evi- 
dence of  the  creation  of  such  a  peerage  descendible  to  the 
heirs  general.  I  must  remind  your  Lordships  that  it  is  pos- 
sible that  hereafter  there  may  be  a  patent  produced,  showing 
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that  this  peerage  was  created  by  patent  and  limited  to  heirs 
male ;  and  that  the  heir  male  may  make  his  claim.  I  must 
remind  your  Lordships  that  it  is  possible  that,  if  the  dignity 
was  created  by  writ,  that  writ  may  be  produced,  and  that  in 
that  writ  there  may  be  a  restriction,  making  it  descendible 
only  to  heirs  male,  and  that  the  heirs  male  may  come  to  your 
Lordships'  bar  and  make  a  claim  to  this  peerage.  What 
would  be  the  consequence,  if,  in  the  mean  time,  you  had 
advised  the  Crown  that  it  was  a  peerage  descendible  to  the 
heir  general,  and  that  Mr.  Mostyn  and  Mr.  Hartopp  had 
made  out  their  case,  and  that  it  was  competent  to  the  Crown 
to  determine  the  abeyance  in  their  favour  ?  Then  there  would 
be  created,  in  the  year  1836,  without  intention,  a  new  bai'ony 
of  Vaux,  which  would  be  descendible  to  the  heirs  general,  just 
as  there  was,  in  the  time  of  Charles  I.,  a  new  barony 

•  609    of  Strange,  which  was  descendible  to  heirs  *  general. 

Your  Lordships  will  have  to  consider  whether,  to  guard 
against  so  serious  an  evil,  you  are  not  restrained  from  coming, 
on  the  evidence  now  before  you,  to  the  determination  that 
this  peerage  Was  created  by  writ,  and  by  writ  without  restric- 
tion. 

February  28,  1837. 

The  Lord  Chancellor.  —  My  Lords,  in  investigating  the 
claim  to  this  peerage,  your  Lordships  have  had  evidence 
adduced  to  establish  the  pedigree  of  the  claimants,  George 
Mostyn  and  Edward  Bourchier  Hartopp ;  and  in  the  course 
of  the  evidence  your  Lordships  have  also  had  proof  of  the 
title  of  the  Earl  of  Pembroke,  as  claiming  with  Mr.  Hartopp. 
In  the  course  of  the  proceedings,  I  attended  to  the  detail  of 
the  evidence,  as  it  was  brought  forward  to  substantiate  the 
pedigree,  as  laid  before  this  House ;  I  have  also  since  examined 
the  evidence  accurately,  as  printed,  and  I  think  that  the  ped- 
igree and  derivation  of  the  title  from  the  person,  whom  we 
find  last  sitting  in  this  House  as  a  peer  by  that  title,  are  satis- 
factorily established.  In  all  these  cases  the  difficulty  is,  not 
so  much  to  prove  the  direct  line  in  which  the  parties  claim, 
as  to  dispose  of  all  those  collateral  branches,  who,  did  they 
exist,  would  interfere  with  the  right  of  the  parties  claiming. 
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It  appears  to  me  that  in  this  case  the  collateral  branches,  as 
they  came  into  esscj  have  been  disposed  of  as  satisfactorily, 
under  the  circumstances,  as  can  be  reasonably  expected.  I 
think,  therefore,  that  your  Lordships  may  proceed  to  the  con- 
sideration of  the  question  of  title,  assuming  that  George  Mostyn 
has  proved  himself  to  be  descended  from  Mary  Vaux,  who 
was  one  of  the  sisters  of  Henry  Vaux,  the  last  peer ; 
and  that  Robert  Earl  of  Pembroke,*  and  Edward  *610 
Bourchier  Hartopp,  appear  to  have  been  descended 
from  Catherine  Vaux,  who  was  sister  of  that  Mary  Vaux ;  so 
that  the  claimant,  George  Mostyn,  would  represent  the  whole 
interest  of  Mary,  and  the  other  two  would  represent  the 
interest  of  Catherine.  There  was  a  question  raised  whether 
Catherine  was,  or  was  not,  the  younger  sister  of  Mary.  I 
think  that  matter  also  was  satisfactorily  explained,  and  it 
appeared  that  Mary  had  been  properly  placed  in  the  pedigree, 
as  she  is  there  represented,  before  Catherine. 

Then,  my  Lords,  the  important  question  is,  how  these 
parties  have  made  out  the  propositions  that  the  peerage  was 
a  peerage  descendible  to  heirs  general  ?  There  was  some  evi- 
dence given  of  Sir  Nicholas  Vaux,  father  of  Thomas  Vaux, 
having  been  described  as  a  "Lord,"  but  there  certainly 
was  no  such  evidence  as  could  be  satisfactory  to  this  House 
of  his  having  been  a  peer.  The  evidence,  as  affecting  the 
son,  Thomas  Vaux,  is,  however,  very  differently  circum- 
stanced, for  your  Lordships  find  that  in  the  25th  of  Henry  8, 
Thomas  Lord  Vaux  sat  in  this  House.  There  is  no  evidence 
of  any  writ  to  him  in  that  year  or  before.  There  is  no  evi- 
dence of  any  patent,  nor  is  there  any  proof  before  the  com- 
mittee of  the  title  by  which  he  sat  in  this  House  in  that  year. 
But  his  name  appears  amongst  the  Lords  summoned  in  the 
28th  year  of  Henry  8,  and  the  argument  at  the  bar  against 
the  claim  has  turned  very  much  upon  that  fact  of  his  having 
been  found  sitting  in  this  House  before  the  time  in  which  his 
name  appears  amongst  the  Lords  who  are  comprised  in  the 
writ  of  summons. 

My  Lords,  the  fact  of  Thomas  Lord  Vaux  having  been  a 
peer,  is,  therefore,  unquestionable :  he  is  found  sitting 
in  the  House ;  his  name  is  afterwards  comprised  *  in    *  611 
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the  writ  of  summons,  and  there  is  no  question  but  that 
Thomas  Lord  Yaux  having  been  a  peer,  had  a  son  named 
William ;  that  that  William  had  a  son  named  George ;  and 
that  George  was  the  father  of  Edward,  who  succeeded  his 
grandfather,  George,  the  father  having  died  in  the  lifetime  of 
William ;  and  then  there  was  another  son,  the  brother  of  that 
Edward,  namely,  Henry,  who  succeeded  to  him  (Edward), 
and  upon  the  death  of  that  Henry,  the  title  became  in  abey- 
ance ;  provided  the  title  was  then  descendible  to  females.  It 
appears  that  that  Henry  died  in  the  year  1663,  and,  no  doubt, 
a  very  long  period  of  time  has  since  elapsed,  during  which 
no  claim  has  been  made  to  this  peerage,  from  the  fact  that  no 
issue  male  being  then  living  of  Thomas,  who  appears  to  have 
been  the  first  peer,  at  least  the  first  person  of  whose  title  as 
a  peer  we  have  any  evidence,  and  there  being  none  but  heirs 
female. 

If,  my  Lords,  there  had  been  but  one  female,  undoubtedly 
the  presumption  would  have  been  extremely  strong  against 
the  title  of  females  to  succeed,  because  there  would  have 
been  a  person,  who,  on  the  supposition  of  the  peerage  being 
descendible  to  females,  would  have  been  entitled  to  the  peer- 
age, and  the  absence  of  all  claim  on  the  part  of  such  a  person 
or  her  descendants,  for  that  length  of  time,  would  lead  to  the 
irresistible  conclusion  that  there  could  be  no  title  in  persons 
who  had  so  long  abstained  from  making  any  claim  to  the 
peerage.  But  we  find  that  that  was  not  the  case  ;  for  there 
being  two  sisters  of  the  last  peer,  Henry,  standing  in  equal 
degree,  the  title  was  in  abeyance;  and  the  presumption, 
therefore,  does  not  arise,  at  least  not  so  strongly,  from  the 
circumstance  of  no  claim  having  been  made.  The  cir* 
cumstance  of  no  claim  having  been  made  was  also 

*  612   *  attempted  to  be  explained  by  the  situation  and  rela- 

tion of  the  parties,  which  made  it  improbable  and 
useless  for  them  to  make  a  claim  to  the  title.  There,  how- 
ever, seems  to  be  sufficient  to  explain  the  absence  of  claim  in 
the  circumstance  that  from  that  time  the  peerage  has  been  in 
abeyance,  and  therefore  it  required  the  aid  of  the  Crown  to 
enable  either  party  to  assume  it.  Therefore  the  case  stands 
upon  what  conclusion  your  Lordships  may  come  to  as  to  the 
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title  which  existed  in  Thomas  Lord  Vaux ;  and,  on  the  part 
of  the  claimants,  evidence  has  been  offered  of  searches  made 
in  every  place  where  not  only  the  patent  itself,  if  it  existed, 
could  be  expected  to  have  been  found,  but  iq  every  place 
where  any  preparatory  steps  towards  the  granting  of  a  title 
by  patent  might  be  discovered,  and  I  believe  your  Lordships 
are  satisfied  that,  the  negative  evidence  of  there  being  no 
existing  patent  is  as  satisfactory  as  the  nature  of  the  case  will 
admit ;  and  there  appears  to  be  not  only  no  patent  enrolled, 
but  there  is  no  trace  of  any  of  those  preliminary  proceedings 
which  are  to  be  found  in  the  various  offices  in  cases  of  crea- 
tion by  patent. 

Then,  my  Lords,  we  have  to  account  for  the  sitting  of 
Thomas  in  this  House,  in  the  25th  of  Henry  8.  That  sitting 
is  stated  at  the  bar,  on  the  part  of  the  Attorney-General,  to 
be  referrible  to  some  one  of  three  causes,  and  it  is  quite  clear 
that  there  are  not  more  than  three  —  perhaps  your  Lordships 
would  think  not  more  than  two  —  which  could  possibly  have 
given  rise  and  been  the  foundation  of  that  sitting.  It  must 
either  have  been  by  patent,  or  it  must  have  been  by  the  usual 
and  ordinary  writ :  or  another  case  was  put  by  the  Attomey- 
Greneral,  and  suf^orted  by  one  authority,  namely,  that  it 
might  have  been,  although  by  writ,  yet  so  worded  as 
to  limit  the  mode  of  inheritance  of  *  that  title.  It  is  *  613 
admitted  on  all  hands  —  and  that  is  unquestionably  the 
rule  —  that,  if  the  creation  appears  to  have  been  by  writ,  and 
that  writ  is  in  the  ordinary  terms,  the  summons  by  writ, 
accompanied  by  a  sitting  in  this  House,  would  create  a 
title  descendible  to  females.  These  are  the  three  grounds 
upon  which,  and  upon  which  alone,  the  title,  unquestionably 
existing  in  the  25th  and  28th  of  Henry  8,  is  to  be  accounted 
for. 

My  Lords,  it  is  said,  that  in  the  absence  of  all  proof  either 
way,  but  from  merely  finding  a  peer  sitting  in  the  House, 
there  is  no  more  reason  for  presuming  a  sitting  by  writ  than 
there  is  for  presuming  a  sitting  by  patent ;  that  there  being 
an  absence  of  all  proof  of  the  title  under  which  Thomas 
Lord  Vaux  sat  in  the  25th  of  Henry  8,  your  Lordships  are 
not  to  come  to  a  conclusion,  presuming  that  sitting  to  be  by 

[609] 


*613  CASES  IN  THE  HOUSE  OF  LORDS. 

writ,  which  would  be  one  species  of  the  creation  of  an  estate, 
in  preference  to  presuming  that  the  title  originated  in  a  patent, 
which  would  give  another  species  of  estate,  and  which  would 
exclude  the  present  claimants,  according  to  the  ordinary  mode 
in  which  titles  are  granted  by  patent.  It  does  not  appear  to 
me  that  the  two  presumptions  stand  at  all  on  the  same  foot- 
ing. In  the  first  place,  all  peerages  must  have  their  origin 
in  a  writ ;  whether  a  peer  be  created  by  patent,  or  by  a  sum- 
mons from  the  Sovereign  and  acting  upon  that  summons  by 
taking  his  seat  in  this  House,  the  writ  must  be  the  means  of 
his  introduction  here.  If  there  be  a  patent,  the  efifect  of 
the  writ  is  limited  by  the  terms  of  the  patent,  but  still  a  writ 
there  must  be ;  therefore,  although  it  is  a  presumption,  as 
every  thing  is  a  presumption  where  you  have  not  the  thing 
proved,  yet  it  is  an  irresistible  presumption  that  there  must 

have  been  a  writ,  and  that  Thomas  Lord  Vaux,  before 
*  614    he  took  his  seat  in  this  *  House,  must  have  had  a  writ. 

My  Lords,  on  the  other  hand,  —  the  question  of  a  pre- 
sumption of  a  patent,  —  when  we  look  at  the  history  of  the 
peerages  of  that  time,  we  find  that,  although  the  custom  had 
been  introduced  of  creating  peerages  by  patent,  it  was  very 
rarely  done,  and  the  usual  mode  of  creating  peerages  was  by 
writ,  and  by  acting  upon  it  by  sitting  in  this  House.  It  is, 
therefore,  no  violent  presumption  in  point  of  history,  that  a 
peer,  found  sitting  in  the  House  in  the  25th  of  Henry  8,  had 
obtained  his  title  to  sit  here  by  a  writ  unaccompanied  by  a 
patent.  But,  my  Lords,  on  a  question  of  presumption,  the 
law  will  presume  all  that  is  necessary  to  account  for  that 
which  appears  to  have  been  done,  and  it  wiU  irresistibly  pre- 
sume that  which  must  necessarily  have  accompanied  the  act 
proved ;  so  that  when  we  find  a  peer  sitting,  we  conclude 
that  there  must  have  been  a  writ  to  bring  him  to  this  House ; 
though  the  writ  itself  is  not  produced,  yet  that  there  must 
have  been  a  writ,  is  a  matter  on  which  your  Lordships  can- 
not entertain  any  doubt.  But  it  is  a  diflferent  thing  when 
your  Lordships  are  called  upon  to  presume  that  which  was 
not  necessary  to  have  taken  place ;  for  the  peer  might  have 
sat  without  a  patent,  and  he  could  not  have  sat  without  a 
writ;  and  there  is  no  necessity,  therefore,  for  presuming  a 
[610] 


THE  VAUX  PEERAGE.  *  614 

patent,  inasmucli  as  the  patent  would  in  all  probability  have 
created  a  different  estate  from  the  estate  created  by  a  writ 
and  summons. 

My  Lords,  it  is  absolutely  necessary  to  obtain  all  the  in- 
formation within  our  reach,  for  the  purpose  of  coming  to  a 
satisfactory  conclusion  as  to  whether  there  was  a  patent  or 
not.  Now,  it  appears  to  me  that,  though  there  is  a  great 
deficiency  of  evidence  as  to  writs  issued  before  a  certain 
period,  upon  inquiry  it  will  be  found  that  at  that 
period  the  individual  *  writs  were  not  preserved,  and  *  615 
that  the  writ  is  not  to  be  expected  to  be  in  the  posses- 
sion of  the  individual  whose  descendants  claim  the  benefit 
of  it,  inasmuch  as  that  writ  is  always  taken  from  the  indi- 
vidual, and  ought  to  be  kept  amongst  the  records  of  this 
House,  and  yet  amongst  the  records  of  this  House  the  writs 
of  that  period  are  not  to  be  found.  With  respect  to  patents 
it  is  different,  because,  for  the  protection  of  the  Crown,  that 
the  presumption  may  not  be  carried  beyond  that  which  the 
Crown  intended  to  grant,  the  patents  are  preserved.  There 
are  different  offices  for  that  purpose,  and  different  forms  are 
necessarily  gone  through  before  a  title  is  granted  by  pat- 
ent, all  which  renders  it  more  easy  afterwards  to  ascertain 
whether  that  patent  existed  or  not.  Now,  inquiry  has  been 
made  in  every  place  in  which  it  appeared  probable,  or  even 
possible,  that  any  trace  could  be  found  of  a  patent  being 
granted  to  Thomas  Lord  Vaux,  and  the  result  of  that  inquiry 
is,  that  there  is  no  trace  whatever  of  such  a  patent.  There 
is,  therefore,  evidence  as  strong  as  any  negative  evidence  can 
be,  that  no  patent  exists,  granted  by  the  Crown,  under  which 
Thomas  Lord  Vaux  took  his  seat  in  this  House. 

My  Lords,  if  this  case  had  been  free  from  any  influence  by 
precedent,  it  would  not  seem  to  be  any  presumption  contrary 
to  the  ordinary  rules  of  law  when  we  are  called  upon  to 
investigate  and  ascertain  imder  what  title  Thomas  Lord  Vaux 
sat  in  the  25th  of  Henry  8,  if  in  that  state  of  the  evidence 
which  I  have  stated,  we  come  to  the  conclusion  that  he  must 
have  taken  his  seat  under  a  writ.  But,  my  Lords,  before  I 
refer  to  precedents,  I  will  advert  to  the  other  objection 
made  on  the  part  of  the  Crown  by  the  Attorney-General, — 
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•  616    supposing  your  Lordships  to  be  •  satisfied  of  Thomas 

Lord  Vaux  having  sat  by  writ,  —  namely,  that  the  writ 
may  have  been  in  a  particular  form.  My  Lords,  it  appears, 
after  all  the  investigation  which  has  taken  place,  that  only 
one  instance  is  found  in  England,  in  which  there  was  a  writ 
limiting  the  order  of  succession  to  the  peerage.  It  is  said 
that  in  Ireland  there  are  three  others ;  but  in  this  country  I 
find  but  one  referred  to.  That  single  exception  itself,  with* 
out  adverting  to  the  argument  that  your  Lordships  heard  at 
the  bar,  as  to  whether  the  Crown  could  or  could  not  by  writ 
effectually  limit  an  estate  in  tail  male  in  a  peerage,  the  peer* 
age  not  depending  upon  the  writ ;  but  throwing  out  of  the 
account  the  peer  sitting  in  this  House,  and  being  brought 
to  this  House  by  virtue  of  a  writ,  whether  the  Crown  could 
or  could  not  by  this  means  limit  the  effect,  which  by  the 
constitution  of  this  country  results  from  the  act  of  sitting 
in  this  House.  The  circumstance  of  there  being,  amongst 
all  the  existing  peerages  created  by  writ,  —  all  the  earlier 
baronies  being  by  writ,  —  there  being  but  one  instance  to  be 
found,  in  which  there  was  any  attempt  made  to  limit  the 
estate  acquired  by  the  summons  and  sitting  in  this  House,  I 
apprehend  would  be  an  answer  to  any  presumption  to  arise 
in  favo^  of  the  writ  not  being  in  the  ordinaiy  terms,  but 
being  limited,  as  it'  is  said  to  be  limited,  in  the  particular 
instance  referred  to,  —  the  writ  to  Bromflete,  in  the  27th  of 
Henry  6. 

But  your  Lordships  will  find,  I  think,  from  the  precedents 
which  have  been  produced,  where  the  writ  itself  has  not  been 
forthcoming,  and  where,  therefore,  the  House  has  been  under 
the  necessity  of  coming  to  some  conclusion  as  to  what  was 
the  nature  and  the  form  of  the  writ  under  which  the  peer 
sat,  that  this  House  has  assumed  that  the  writ  has  been  in 
the  ordinary  form,  and  in  several  instances  that  have 

*  617    been  *  cited  at  the  bar  (to  some  of  which  I  shall  pres- 

ently advert)  that  question  must  have  come  distinctly 
before  the  House,  and,  in  fact,  in  all  the  cases  in  which  the 
writs  were  not  forthcoming,  and  in  which,  therefore,  the 
House  was  obliged  to  come  to  some  conclusion  as  to  the  sup- 
posed effect  of  the  non-produced  instrument  (that  instru- 
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ment  so  proved  to  have  existed  by  the  fact  of  the  parties 
sitting  in  this  House),  the  House  has  taken  for  granted  and 
has  reported  that  the  title  under  the  writ  was  in  the  ordi- 
nary form,  and  that  the  writ  was  the  ordinary  writ.  One 
case,  however,  contains  every  circumstance  necessary  for 
your  Lordships'  decision  on  the  present  case ;  others,  which 
have  been  referred  to,  have  in  part  been  explained,  so  as  not 
directly  to  apply  to  all  the  parts  of  the  present  case.  But 
the  Wentworth  Cctse  is  identical  with  this;  there  is  no  dis- 
tinction to  be  found  between  the  two,  and  there  is  a  most 
extraordinary  identity,  for  there  is  a  sitting  at  the  same  time 
and  under  the  same  circumstances,  the  same  absence  of  proof 
of  how  the  sitting  commenced,  and  the  same  evidence  of  the 
name  being  included  in  the  subsequent  writs,  though  no  proof 
how  the  sitting  originally  commenced.  In  the  Wentworth 
Case^  which  was  decided  in  1702,  it  appears  that  there  was 
a  sitting  in  the  25th  of  Henry  8,  the  very  same  period  in 
which  the  sitting  is  proved  in  this  case.  There  are  eight 
summonses  to  several  successive  Parliaments,  and  the  detail 
of  the  evidence,  which  was  before  the  House  at  the  time 
that  peerage  was  in  discussion  (as  found  in  the  minutes  of 
evidence  in  Mrs,  Otway  Cave^B  Cosbj  referred  to  in  the  papers 
respecting  this  peerage),  appears  to  be  this:  —  "First  of 
April,  1702,  the  counsel  and  heralds  upon  Sir  Henry  John- 
son's claim  to  the  barony  of  Wentworth ;  Sir  Thomas 
Poms  opens  the  case  for  the  petitioner,  the  *  wife  of  *  618 
Sir  Henry  Johnson,  —  she  is  the  lineal  heir  to  Lord 
Wentworth  in  the  21st  year  of  Henry  8 ;  he  cites  the  pedi- 
gree as  in  the  printed  case.  We  are  the  daughter  and  heir 
of  that  family,  lineally  descended,  —  this  hath  not  been  in 
abeyance,  —  this  lady  is  the  single  person ;  we  hope  that  will 
be  allowed  us ;  Sir  Thomas  appeals  to  the  journals.  He  is 
entered  in  the  journals  25th  Henry  8,  and  28th  Henry  8. 
Lord  Wentworth  was  present,  as  appears  by  the  journals, 
and  so  the  several  days  after.  They  produce  the  records  of 
the  petty  bag  to  show  the  writs  of  summons  80th  Henry  8 ; 
they  read  Lord  Wentworth's  summons  to  Parliament ;  they 
read  summons  1st  Edward  6  and  15th  Charles  1.  The  Earl 
Cleveland  is  summoned,  and  his  son  brought  into  Parliament, 
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and  so  admitted.  We  have  the  evidence  from  the  heralds* 
oflSce.  They  produce  the  heralds'  books.  Sir  Henry  St. 
George,  —  he  says,  this  book  has  been  in  my  oflSce  ever  since 
his  time,  and  looked  upon  to  be  very  good.  Mr.  Grimes,  Jr. : 
I  have  searched  the  rolls,  and  find  no  patent  at  all.  I  never 
knew  any  writs  filed  in  our  office:  —  counsel  and  heralds 
withdraw.  Mr.  Attorney-General  heard;  says,  I  am  satis- 
fied, I  cannot  controvert,  but  if  he  was  called  by  writ,  it 
creates  a  barony  in  fee.  Ordered  and  adjudged  that  the 
claim  to  the  barony  of  Wentworth  be  allowed." 

Your  Lordships  see  there  was,  in  that  case,  much  less 
evidence  of  search,  much  less  satisfactory  proof,  therefore,  of 
the  absence  of  a  patent ;  there  was,  however,  evidence  enough 
to  satisfy  the  House;  there  was  before  it  the  unexplained 
fact  of  a  person  so  sitting  having  been  included  in  the  subse- 
quent writs  of  summons ;  there  was  evidence  by  search,  that 
there  was  no  trace  to  be  found  of  a  patent ;  and  on  such  evi- 
dence, the  House  came  to  the  conclusion  that  the  title  was 
made   out,   and  that  it   was  a  title   descendible  to 

*  619   *  females.    It  must,  therefore,  have  assumed  that  the 

title  originated  by  a  writ  and  sitting;  it  must  have 
come  to  the  conclusion  that  there  was  nothing  to  limit  the 
effect  of  such  summons  and  such  sitting ;  and  it  must  also 
have  come  to  the  conclusion  that  the  writ  was  to  be  presumed 
to  have  been  in  the  ordinary  form,  and  not  contaiuing  any 
special  limitations  or  conditions,  and  that  there  was  not  such 
a  probability  or  such  a  presumption  of  its  containing  any 
special  limitations  or  conditions  as  to  authorize  the  House  to 
proceed  upon  the  ground  of  its  containing  any  such  restric- 
tions or  limitations. 

My  Lords,  there  is  then  Lord  Strange^i  Caae^  which  is  at 
least  available  for  this  purpose,  to  show  that  where  the  writ 
itself  is  not  produced,  there  is  no  ground  upon  which  the 
House  will  abstain  from  coming  to  the  conclusion  that  it  was 
a  writ  in  the  ordinary  form,  because  by  possibility  it  might 
have  been  in  some  other  form.  That  case  is  stated  in  the 
additional  case  presented  by  Mrs.  Otway  Cave.  The  Duke 
of  Athol's  petition  was  referred  to  the  Lords'  committees  for 
privileges,  and  the  following  extracts  from  the  minute-book  of 
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the  committee  prove  that  a  copy  of  the  original  writ  to  Lord 
Strange  was  not  produced,  and  that  it  was  presumed  to  have 
been  in  the  usual  words :  —  "  Then  the  order  of  reference 
was  read ;  the  petitions  of  Jhe  Duke  of  Athpl  to  the  King, 
claiming  the  barony  of  Strange,  read.  The  Attorney-General's 
report  upon  his  Majesty's  reference  was  read ;  counsel  were 
called  in,  and  Mr.  Strange  was  heard* for  the  claimant.  [His 
Lordship  having  read  from  the  minutes  the  proceedings  in 
the  Strange  Ca%e^  as  they  were  before  read  by  Mr.  Lynch^ 
ante^  pp.  664-5,  proceeded:]  It  was  said,  and  truly  said, 
there  was  some  evidence  of  a  writ;  unquestionably 
there  was  some  *  evidence  of  a  writ,  but  there  was  no  *  620 
evidence  of  the  contents  of  the  writ ;  and  this  prece- 
dent, therefore,  is  as  strong  as  that  of  the  Wentworth  Ca^e^  to 
show  that  where  the  House  is  satisfied  that  the  title  originated 
in  a  writ  of  summons,  and  there  is  no  ground  upon  which  it 
can  be  presumed  that  the  writ  was  otherwise  than  in  the 
ordinary  form  (in  short,  it  is  stated  in  express  terms),  the 
writ  is  to  be  presumed  to  have  been  in  the  ordinary  form.  In 
the  SandyB  Case^  the  circumstances  with  reference  to  this 
point  are  precisely  the  same,  and  there  the  House  assumed 
that  it  was  the  usual  form. 

My  Lords,  these  several  cases,  although  they  do  not  corre- 
spond precisely  in  all  their  circumstances  with  the  Wentworth 
Case^  or  with  the  case  now  before  the  committee,  yet  they 
all  contain  some  one,  at  least,  of  the  propositions  which  are 
essential  for  making  out  the  title  of  these  claimants.  Upon 
these  precedents,  it  appears  that  your  Lordships  have,  in  the 
cases  referred  to,  decided  ;  in  the  first  place,  acting  upon  the 
evidence  of  a  sitting  unexplained  ;  and  after  proof  of  a  search 
in  every  place  in  which  it  was  likely  that  any  trace  of  a 
patent  could  be  found,  finding  the  case  to  be  one  of  negative 
evidence,  proving,  so  far  as  it  went,  that  there  was  no  patent, 
your  Lordships  have  assumed  that  the  sitting  was  under  a 
writ;  and  it  also  appears  that  your  Lordships  having  come 
to  the  conclusion  that  the  sitting  was  under  a  writ,  in  the 
absence  of  all  evidence  of  a  patent,  have  assumed  that  the 
writ  was  in  the  usual  and  ordinary  form. 

If,  then,  your  Lordships  are  now  disposed  to  act  upon  this 
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presumption,  which  this  House  has  acted  upon  in  former 
times,  your  Lordships  can  only  come  to  the  conclusion 

♦  621    that  Thomas  Lord  Vaux,  who  was  *  found  sitting  in 

this  House  in  the  25th  of  Henry  8,  sat  by  writ  and 
not  by  patent,  and  that  the  writ  was  in  the  ordinary  form, 
and  therefore  gave  to  him  a  title  descendible  to  females. 
Under  these  circumstances,  I  submit  to  your  Lordships  that 
the  claim  of  Mr.  George  Mostyn  to  represent  and  stand  in 
the  place  of  Mary  Vaux,  who  with  her  sister,  Catherine  Vaux, 
became  entitled  to  that  peerage  so  falling  into  abeyance  on 
the  death  of  their  brother,  is  made  out;  that  Mr.  George 
Mostyn  represents  the  one  half,  that  is  the  interest  of  Mary 
Vaux,  and  that  Lord  Pembroke  and  Mr.  Edward  Bourchier 
Hartopp  represent  the  other  half,  which  became  vested  in 
Catherine  Vaux. 

Lord  Lyndhurst.  —  My  Lords,  I  do  not  rise  for  the  pur-  ^ 
pose  of  entering  at  large  into  this  case,  but  merely  for  the 
purpose  of  stating  that  I  concur  in  the  view  that  has  been 
taken  of  it  by  my  noble  and  learned  friend.  I  am  satisfied, 
after  looking  at  the  evidence  with  respect  to  the  searches 
which  have  been  made  for  a  patent,  with  so  much  care  and 
with  so  much  diligence,  not  merely  into  the  patent-rolls,  but 
into  the  offices  through  which  all  the  preliminary  proceedings 
must  pass,  that  this  was  not  a  peerage  created  by  patent ;  and 
I  think  that  what  my  noble  and  learned  friend  has  observed 
is  extremely  correct.  During  the  period  in  question,  from 
the  1st  of  Henry  8,  to  the  21st  or  26th  of  Henry  8,  out  of 
fifteen  peerages  that  were  created,  fourteen  were  created 
by  writ,  and  one  only  by  patent.  We  have,  therefore,  the 
strongest  evidence  leading  to  the  conclusion  that  this  peerage 
was  not  created  by  patent ;  and  if  the  peerage  was  not  created 
by  patent,  it  must  be  presiuned  that  it  was  created  by 

♦  622    writ.     The  question,  then,  is,  are  we  to  *  presume  that 

it  was  a  writ  in  a  general  form,  or  are  we  left  in  a  state 
of  uncertainty  as  to  that  point,  so  as  not  to  be  able  to  come  to 
any  correct  conclusion  ?  What  my  noble  and  learned  friend 
has  stated  is  perfectly  true,  that  during  a  period  of  500  years, 
only  one  case  has  occurred  of  a  writ  creating  a  peerage  in  the 
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special  form  which  has  been  referred  to.  Under  such  circum- 
stances, I  think  that  we  are  bound  to  presume  that  the  writ 
was  in  the  general  form ;  and  if  so,  then  it  follows,  as  a  mat- 
ter of  course,  that  the  peerage  descends  to  heirs  general. 

Mj  LfOrds,  I  should  have  come  to  this  conclusion  indepen- 
dently of  any  authority  ;  but  the  case  to  which  my  noble  and 
learned  friend  has  referred,  which  has  been  investigated  by 
him  with  great  minuteness,  appears  to  me  to  be  precisely  the 
same  with  the  case  before  your  Lordships.  My  noble  and 
learned  friend  has  read  the  minutes  before  the  committee 
which  investigated  that  case.  It  appears  that  there  was 
evidence  to  satisfy  that  committee  that  there  was  no  patent, 
and  they  then  came  to  the  conclusion  that  as  there  was  no 
patent,  the  peerage  must  have  been  created  by  writ ;  and  if 
.by  writ,  they  seem  to  have  presumed,  and,  I  think,  very  cor- 
rectly, that  it  must  have  been  a  writ  in  the  general  form ; 
and  they  came  to  the  conclusion  that  the  claim  in  that  case 
was  established.  There  appears  to  be  no  reason,  therefore, 
why  we  should  not,  on  the  authority  of  that  case,  and  for  the 
reasons  stated  in  detail  by  my  noble  and  learned  friend,  in 
this  instance  come  to  the  same  conclusion.  I  will  not  enter 
at  large  into  the  question  of  pedigree :  it  appears  to  me  that 
that  is  made  out  with  great  clearness  and  precision.  It 
appears,  upon  the  evidence  at  your  Lordships'  bar,  that  the 
writs  of  that  period  are  not  forthcoming,  and  are  not 
*  producible.  We  examine  as  to  a  patent,  and  we  find  *  623 
there  was  no  such  patent  of  that  period  from  the  1st 
to  the  25th  of  Henry  8.  It  appears,  upon  an  examination 
and  investigation  of  the  patent-rolls  in  the  Rolls'  chapel,  that 
they  have  all  the  appearance  of  being  entire  and  perfect. 
With  respect  to  writs,  the  records  of  them  are  defective  at 
that  period ;  there  is  evidence,  therefore,  to  show  distinctly 
that  this  peerage  could  not  have  been  by  patent.  We  pre- 
sume, then,  that  it  must  have  been  by  writ;  and  as  no 
evidence  can  be  traced  of  a  special  writ,  and  the  writs  of  that 
period  are  general,  I  think,  under  those  circumstances,  we 
are  justified  in  coming  to  the  conclusion  that  this  peerage  was 
created  by  a  writ  in  the  ordinary  form. 
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Lord  Wynford.  —  My  Lords,  I  confess,  at  the  outset  of 
this  case,  that  I  felt  considerable  doubt  with  respect  to  both 
the  points  of  law  on  which  you  have  been  addressed  by  my 
noble  and  learned  friend.  I  am  now  satisfied  upon  both 
those  points.  In  the  case  of  the  Wentworth  barony,  it  was 
held  that  upon  the  evidence  then  adduced  the  presumption 
of  a  writ  arose ;  and  that  presumption  being  raised,  it  is 
much  more  difficult  to  presume  a  special  writ  than  it  is  to 
presume  a  general  writ.  The  evidence  undoubtedly  proves 
that  at  the  time  at  which  this  peerage  was  created,  or  about 
that  time,  in  general,  peerages  were  conferred  by  writ,  and 
not  by  patent ;  and  that  is  a  circumstance  upon  which  some 
presumption  is  raised  that  this  peerage  was  created  by  writ, 
and  not  by  patent.  In  the  next  place,  with  respect  to  a 
patent,  there  would  be  some  evidence,  not  only  of  the  patent 
itself,  but  of  some  of  the  preparatory  steps  before  the  patent 

was  enrolled.  Upon  the  investigation  of  the  case, 
*  624    there  is  no  evidence  of  any  preparatory  step ;  *all  the 

offices  that  would  contain  such  evidence  have  been 
searched,  and  no  trace  of  any  such  patent  has  been  found, 
and  it  has  been  proved  that  not  merely  this  particular  writ, 
but  all  the  writs, — which  is  still  stronger  than  evidence  with 
respect  to  this  particular  writ,  —  all  the  writs  of  that  time  are 
either  destroyed,  or,  for  some  reason  or  other,  cannot  be  found. 
We  are,  therefore,  in  this  instance,  as  my  noble  and  learned 
friend  has  said,  under  the  necessity  of  presuming  a  writ.  It 
appears  by  the  journals  that  Lord  Vaux  took  his  seat  in  this 
House,  and  he  could  not  come  to  this  House  but  by  some 
writ.  Then  did  he  come  by  a  general  writ  or  by  a  special 
writ?  The  general  writs  are  very  numerous,  but  there  is 
only  one  special  writ.  Why  are  we  to  presume  a  special 
writ,  which  has  occurred  but  once,  and  not  a  general  writ, 
which  has  occurred  many  times  ?  It  appears  to  me  that  the 
balance  of  evidence  is  in  favour  of  the  presumption  that  he 
was  called  here  by  a  general  writ,  and  not  a  patent.  Though, 
I  confess,  I  lament  that  that  law  was  ever  established,  yet  I 
think  that  we  must  abide  by  it. 

With  respect  to  the  particular  claims  of  the  two  individuals 
whose  cases  are  now  before  your  Lordships,  I  felt  it  my  duty, 
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a  few  days  ago,  to  examine  with  great  attention  every  link  in 
the  two  chains  of  the  pedigree,  and  it  appears  to  me  that 
every  link  is  most  satisfactorily  established,  and  there  is  evi- 
dence which  ought  to  satisfy  the  House  of  the  title  to  a  peer- 
age, for  it  is  evidence  on  which  a  jury  could  not  hesitate  on 
a  title  to  property.  Under  these  circumstances,  I  most  fully 
concur  in  the  opinion  of  my  noble  and  learned  friend,  that 
these  claims  are  most  satisfactorily  made  out. 

Lord  Brougham.  —  My  Lords,  not  having  attended 
*  the  hearing,  I  should  not  have  taken  any  part  in  the  *  625 
discussion  on  this  case,  but  I  have  had  an  opportunity 
of  reading  the  evidence,  and  I  am  perfectly  satisfied  that  the 
evidence  is  suflScient,  as  far  as  it  goes,  as  to  the  presumption. 
I  am  perfectly  satisfied  that  in  the  circumstances  of  this  par- 
ticular case,  there  is  suflScient  to  entitle  your  Lordships  to 
arrive  at  the  conclusion  that  there  was  a  writ,  a  summons, 
and  a  sitting  upon  that  summons.  I  wish  to  guard  myself 
against  going  any  further,  for  I  have  heard  some  parts,  but 
not  the  whole  of  the  argument  of  my  noble  and  learned  friend 
who  commenced  this  discussion,  and  my  noble  and  learned 
friend  who  spoke  last,  that  would  rather  lead  to  a  proposi- 
tion, which  none  of  your  Lordships,  I  trust,  on  consideration, 
would  be  inclined  to  support,  namely,  that  in  the  absence  of 
evidence  the  presumption  is  in  favour  of  a  sitting  by  writ 
upon  a  summons.  That  certainly  cannot  be  what  is  meant, 
and  your  Lordships  can  only  be  understood  to  express  that 
the  present  decision  has  regard  to  the  circumstances  of  the 
particular  case. 

Lord  Lyndhurst.  —  My  Lords,  the  way  in  which  I  beg  to 
put  the  point  is  this :  the  patent-rolls  are  searched  for  the 
purpose  of  ascertaining  whether  the  peerage  is  created  by 
patent :  I  am  satisfied  upon  the  evidence  that  the  peerage  was 
not  created  by  patent:  I  do  not  go  into  the  detail  of  that; 
the  inquiry  was  the  most  minute  that  could  possibly  be  insti- 
tuted. Then  if  the  peerage  was  not  created  by  patent,  unless 
it  was  created  by  Act  of  Parliament,  which  is  possible  but 
not  probable,  it  must  have  been  created  by  writ.     If  created 
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by  writ,  then  the  next  question  remains  to  be  considered,  was 
it  a  special  or  a  general  writ  ?    In  500  years  there  is 

*  626  only  one  instance  of  a  special  writ,  the  case  of  *  JBrom- 
flete,    I  think,  therefore,  that  we  are  entitled  to  assume 

that  it  was  not  by  a  special  writ.    I  think  that  my  noble  and 

learned  friend  would  hardly  conceive  that  there  was  any 

doubt  with  respect  to  this  point. 

Lord  Brougham.  —  Certainly  not ;  it  is  not  to  that  point  I 
have  addressed  myself. 

Lord  Lyndhurst.  — I  wish  my  view  of  the  case  to  be  dis- 
tinctly tmderstood.  I  assume  that  it  was  not  a  special  writ, 
in  consequence  of  there  having  been  only  one  special  writ  in 
the  history  of  the  peerage  of  this  country.  I  do  not  advert  to 
the  Irish  cases,  because  they  were  in  Ireland,  and  there  were 
peculiar  circumstances  connected  with  them  ;  they  were 
within  three  months  of  the  abdication  of  King  James,  and 
they  have  never  been  acted  upon.  I  do  not  think  that  we 
are  entitled  to  consider  it  a  doubtful  question  whether  it  was 
a  special  or  a  general  writ,  there  having  been  only  one  special 
writ  in  the  history  of  this  countiy.  If,  then,  this  peerage 
was  created  by  a  general  writ,  and  not  by  a  special  writ,  the 
case  on  the  part  of  the  claimants  is  made  out ;  I  do  not  go 
any  further ;  those  are  the  short  grounds  upon  which  I  put 
the  question ;  probably  I  should  have  come  to  the  same  con- 
clusion even  without  the  Wentworth  Case  ;  but  the  Wentworth 
Case  being  an  authority  directly  and  precisely  in  point,  though 
it  is  very  generally  and  loosely  reported,  I  think  we  may  col- 
lect from  the  circumstances  attending  it,  that  it  was  precisely 
like  the  present,  and  that  every  point  now  considered  with 
relation  to  a  special  writ  or  a  general  writ  was  then  con- 
sidered ;  that  being  an  authority,  confirms  me  in  the  opinion 
I  had  formed  independently  of  that  authority,  that  the  case 
is  made  out  by  the  claimant. 

*627        *LoRD  Brougham.  —  My  noble  and  learned  friend 
has  stated  the  ground  on  which  I  am  of  opinion,  so  far 
as  I  have  read  the  evidence  and  attended  to  the  arguments, 
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that  this  case  must  be  decided.  It  is  exactly  upon  that 
ground  that  I  consider  this  claim  to  be  made  out,  resting  upon 
this  as  my  basis ;  namely,  your  Lordships  being  satisfied  that 
there  was  no  patent.  The  argument  springs  from  that  as  the 
foundation  of  the  case ;  but  if  we  were  to  proceed  upon  the 
general  presumption,  that  because  no  person  can  sit  here 
without  being  summoned  by  a  writ,  and  that  there  must 
always  be  a  writ,  but  there  needs  not  always  be  a  patent ; 
that  therefore  we  must  presume  a  writ,  that  would  remove 
the  necessity  of  disproving  the  existence  of  a  patent  in  the 
first  place. 

Lord  W ynpord.  —  My  noble  and  learned  friend  misunder- 
stood me :  I  understood  it  precisely  in  the  same  way  as  my 
noble  and  learned  friend  near  me  (Lord  Ltndhurst),  that  there 
being  no  patent  proved,  or  any  trace  of  those  steps  having 
been  taken  which  lead  to  a  patent,  I  am  satisfied  that  there 
was  not  a  patent.  Then,  on  the  other  point,  as  Lord  Vaux 
must  have  sat  here  by  writ  only,  there  being  no  patent,  I  pre- 
sume, from  the  numerous  cases  that  there  are  of  general 
writs,  and  there  having  been  only  one  case  of  a  special  writ, 
that  this  was  a  general  writ,  rather  than  a  special  writ. 

The  Lord  Chancellor.  —  I  am  not  at  all  aware  what  part 
of  my  observations  could  have  led  to  the  misunderstanding  of 
my  noble  and  learned  friend ;  for  I  never  intended  to  express 
any  other  opinion  than  the  one  which  my  noble  and  learned 
friend  has  himself  expressed :  and  in  order  to  show  the 
grounds  *upon  which  I  thought  this  case  has  been  *628 
made  out,  I  went  laboriously  through  the  evidence 
adduced  at  the  bar,  to  show  that  there  had  been  every  possible 
diligence  used  to  discover  the  patent,  if  there  had  been  a 
patent,  or  any  trace  of  a  patent ;  and  I  stated  that  the  con- 
clusion to  which  I  conceive  your  Lordships  will  come,  would 
not  have  arisen  but  from  your  Lordships  being  satisfied  that 
there  was  no  patent;  and  I  stated  that  I  conceived  your 
Lordships  were  bound  upon  this  evidence,  finding  evidence  of  a 
sitting,  and  not  being  able  to  refer  it  to  any  other  foundation 
than  a  wiit,  to  come  to  the  conclusion  that  this  was  an  estate 
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created  by  writ ;  and  having  no  evidence  of  a  special  writ, 
only  one  instance  of  such  writ  having  occurred,  to  presume 
that  it  was  by  a  general  and  not  by  a  special  writ. 

The  committee  then  resolved,  and  by  their  chairman 
reported  to  the  House,  that  the  said  barony  was  in  abeyance 
between  the  co-heirs  of  Henry  Lord  Vaux ;  and  that  the 
petitioner,  George  Mostyn,  was  one  of  such  co-heirs,  and  that 
the  petitioner,  Edward  Bourchier  Hartopp,  was  another  of 
such  co-heirs,  with  the  Earl  of  Pembroke  and  Montgomery ; 
and,  consequently,  that  the  said  barony  was  at  his  Majesty's 
disposal.  The  resolution  was,  on  the  2d  of  Miarch,  1837, 
affirmed  by  the  House,  and  afterwards  presented  to  his  late 
Majesty.  Her  present  Majesty,  by  her  warrant  dated  the 
7th  of  March,  1838,  ordered  a  writ  of  summons  to  be  directed 
to  Mr.  Mostyn,  as  Baron  Vaux  of  Harrowden,  with  the  place 
and  precedency  belonging  to  the  said  ancient  barony ;  and  his 
Lordship  took  his  seat  accordingly,  on  the  12th  of  the  same 
month,  next  below  Lord  Willoughby  de  Broke. 


*  629  ♦APPEAL 

FROM  THE  COURT  OF  CHANCERY  IN  IRELAND. 


HOULDITCH  AND  Others  v.  WALLACE  and  Others. 

1838. 

John  Houlditch,  James  HouLDrrcH,  Edward  ) 
HOULDITCH,  and  F.  Stubbs \  ^PP^^^'^^ 

Hugh  Wallace,  the  Marquess  of  Donegal,  \ 
the  Earl  of  Belfast,  James  Dashwood,  [  Respondents.^ 
and  Others ) 

Trust  Deed.    Prior  Charges.    Ldches.    Ids  pendens. 

D.,  by  indenture,  in  1799,  demised  estates  in  Ireland,  of  which  he  was 
seised  for  life,  to  trustees  for  ninety-nine  years,  on  trust  to  pay  him 
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an  annuity  of  10,000/.,  and  to  apply  the  residue  of  the  rents  and  profits 
in  payment  of  his  debts.  He  soon  after  received  the  rents  to  his  own 
use,  excluding  a  receiver  appointed  by  the  Court  of  Chancery  in  Eng- 
land, in  a  suit  instituted  against  him  and  the  trustees  for  carrying  the 
trusts  into  execution.  In  1819  D.  joined  his  eldest  son  B.,  the  tenant 
in  tail,  in  suffering  recoveries  of  the  estates,  which, 'by  a  deed  executed 
by  them  in  1822,  were  limited  to  trustees,  among  other  trusts,  to  pay 
B.  two  annuities  during  D.'s  life,  with  power  to  D.  to  charge  the 
estates  with  217,000/.,  and  power  to  B.  to  charge  them  with  100,000/. 
In  1832,  B.  assigned  his  annuities  and  charge  to  W.  to  secure  the 
repayment  of  moneys  advanced.  In  1835,  W.  having  filed  a  bill  in 
Ireland  against  D.  and  B.,  and  others,  for  enforcing  these  securities, 
some  of  D.'s  creditors,  under  the  deed  of  1799,  who,  in  a  suit  insti- 
tuted there  in  1828,  had  obtained  the  benefit  of  the  suit  pending  in 
England,  with  the  appointment  of  a  receiver  over  the  trust  estates, 
claimed  by  their  answer  to  W.'s  biU,  to  be  first  incumbrancers  on  D.'s 
annuity,  to  the  amount  of  the  rents  received  by  him  in  breach  of  the 
trusts  of  the  deed  of  1799  ;  and  they  filed  a  bill  against  him  for  an 
account,  in  1836. 
Held,  that,  as  D.'s  creditors,  in  their  suits,  never  sought  to  attach  his 
annuity  before  he  granted  the  annuities  out  of  it  to  B. ,  but  confined 
their  proceedings  to  the  carrying  of  the  trusts  of  the  deed  of  1799 
into  execution,  B.  being  no  party  to  them,  was  by  the  deed  of  1822  a 
purchaser  for  valuable  consideration,  without  notice  ;  that  his  two 
annuities  were  well  charged  on  D.'s  annuity  of  10,000/.;  and  W.,  as 
B.'s  assignee,  was  a  prior  incimibrancer  on  it. 

June  1,  7,  11.     August  15. 

The  Marquess  of  Donegal  having,  on  the  death  of  his 
father,  in  1799,  become  seised  for  his  life  of  divers 
*  real  estates  in  Ireland  (subject  to  certain  family  pro-  *  630 
visions),  with  remainder  to  his  first  and  other  sons  in 
tail  male,  and  being  largely  indebted  to  divers  persons,  in  order 
to  provide  a  fund  for  payment  of  his  debts,  by  an  indenture, 
dated  the  20th  of  April,  1799,  demised  his  said  estates  to 
James  Dashwood,  John  Agnew,  William  M'George,  and  Wil- 
liam Lyon,  their  executors,  administrators,  and  assigns,  for 
ninety-nine  years,  if  he  should  so  long  live,  upon  certain 
trusts  therein  mentioned ;  and  among  others,  upon  trust  to 
pay  the  said  marquess,  during  his  life,  the  clear  yearly  sum  of 
10,000Z. ;  and  out  of  the  residue  of  the  rents  and  profits  of  the 
trust  estates,  and  the  produce  of  certain  shares  in  the  Lagan 
Navigation  Company  (which  were  therein  mentioned  to  have 
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of  themselves  and  the  other  creditors  of  the  marquess, 

*  633    without  the  aid  of  the  *  Court  of  Chancery  in  Ireland, 

—  they  prayed  that  they  and  the  other  creditors  of  the 
marquess,  entitled  imder  the  trust-deed,  might  be  decreed  to 
have  the  full  benefit  of  the  said  several  suits  instituted  in  the 
Court  of  Chancery  in  England,  and  that  the  said  several 
decrees,  &c.,  might  be  carried  into  execution  by  the  decree  of 
the  Court  of  Chancery  in  Ireland  as  far  as  was  necessary,  and 
that  a  receiver  might  be  appointed  and  directed  to  pass  his 
accounts  in  the  suits  in  England  before  the  Master  there,  and 
that  the  Marquess  of  Donegal  might  be  restrained  from  inter- 
fering with  the  receipt  of  the  rents  of  the  estates  comprised  in 
the  trust-d6ed,  &c.  The  marquess  put  in  his  answer,  and 
the  cause  was  heard  by  the  Lord  Chancellor  of  Ireland,  who, 
by  an  order  dated  in  January,  1832,  dismissed  the  bill.  That 
order  was  reversed  upon  appeal  by  this  House  on  the  29th  of 
July,  1834 ;  (a)  and  by  the  order  of  reversal  it  was  declared 
that  the  appellants  and  the  other  creditors  of  the  Marquess  of 
Donegal,  entitled  under  the  decree  of  the  Court  of  Chancery 
in  England,  dated ^the  18th  of  June,  1827,  ought  to  have  the 
aid  of  the  Court  of  Chancery  in  Ireland  for  carrying  into 
effect  the  order  of  the  Court  of  Chancery  in  England  for 
appointing  a  receiver  of  the  trust  estates ;  and  it  was  ordered 
to  be  referred  to  the  Master  in  the  Court  of  Chancery  in  Ire- 
land to  appoint  such  receiver;  and  it  was  further  ordered 
that  an  injunction  should  be  awarded  by  the  Court  of  Chan- 
cery in  Ireland  to  restrain  the  marquess  from  receiving  the 
rents  of  said  estates,  and  that  that  Court  should  give  all 
necessary  directions  consequential  upon  the  appointment  of 
such  receiver  and  the  awarding  of  such  injunction. 

That  order  of  the  House  of  Lords  was  made  an 
*634    order  *of  the  Court  of  Chancery  in  Ireland  on  the 

1st  of  August,  1834,  and  that  Court  soon  afterwards 
appointed  a  receiver  over  the  said  trust  estates ;  and  by  a 
decree  dated  the  30th  Nov.,  1835,  and  made  on  the  hearing 
of  the  said  cause  of  Soulditch  v.  2%e  Marqtiess  of  Donegal^ 
for  further  directions,  payment  was  decreed  out  of  the  rents 

(a)  Antey  Vol.  ii.  p.  470  ;  and  see  Lloyd  &  G.  82,  Cas.  Temp.  Sugd. 
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and  profits  of  the  trust  estates  of  the  demands  of  the  appel- 
lants and  of  the  other  creditors  of  the  marquess,  on  account 
of  debts  set  forth  in  the  reports  theretofore  made  in  the  Court 
of  Chancery  in  England  in  August,  1804,  and  July,  1825,  and 
it  was  referred  to  the  Master  to  carry  on  the  accounts  of  the 
said  debts  from  the  report  of  August,  1804. 

In  December,  1835,  the  respondent,  Hugh  Wallace,  of 
Dublin,  filed  his  bill  against  the  appellants  and  the  Mar- 
quess of  Donegal  and  the  other  respondents,  stating  the 
trust-deed  of  1799,  and  that  the  marquess,  notwithstanding 
the  provisions  therein  contained  for  payment  of  his  debte, 
continued  in  great  embarrassment,  and  imable  to  meet  the 
demands  made  upon  him,  and  therefore  in  1819,  when  the 
Earl  of  Belfast,  his  eldest  son  and  tenant  in  tail  in  remainder 
of  the  trust  estates,  attained  his  age  of  twenty-one,  the  mar- 
quess entered  into  an  arrangement  with  him,  which  empow- 
ered the  marquess  to  raise  a  large  sum  for  payment  of  his 
debts,  and  to  charge  the  estates  with  such  sum  and  with 
additional  portions  for  his  younger  children ;  and  it  was 
agreed  between  them  that,  subject  to  these  charges,  the 
estates  should  be  resettled  on  the  marquess  for  life,  with 
remainder  to  the  earl  for  life,  remainder  to  the  earl's  first  and 
other  sons  in  tail  male,  with  divers  remainders  not  material 
to  be  stated ;  that  the  marquess  and  earl  accordingly  joined 
in  suffering  common  recoveries  of  the  said  estates,  and  by 
deed,  dated  the  12th  of  February,  1819,  declared  that 
the  same  should  *  enure  to  such  uses  as  they  should  *  635 
jointly  appoint  in  the  manner  therein  mentioned.  In 
pursuance  of  that  power,  and  by  an  indenture  of  seven  parts, 
dated  the  28th  of  October,  1822,  the  uses  of  the  said  recov- 
eries were  declared,  and  the  estates  were  limited  to  trustees  for 
ninety-nine  years,  if  the  marquess  should  so  long  live,  upon 
trust  to  permit  the  Earl  of  Belfast,  his  executors,  adminis- 
trators, and  assigns,  to  receive  an  annuity  or  yearly  rent- 
charge  of  5000Z.  during  the  life  of  the  marquess,  and  in  case 
of  the  earl's  marrying,  then  a  further  annuity  or  yearly  rent- 
charge  of  lOOOZ.,  both  of  the  then  currency  of  Ireland  ;  and 
in  further  trust  to  permit  Lord  Edward  Chichester,  second 
son  of  the  marquess,  to  receive  during  the  life  of  the  mar- 
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of  themselves  and  the  other  creditors  of  the  marquess, 

*  633    without  the  aid  of  the  *  Court  of  Chancery  in  Ireland, 

—  they  prayed  that  they  and  the  other  creditors  of  the 
marquess,  entitled  under  the  trust-deed,  might  be  decreed  to 
have  the  fidl  benefit  of  the  said  several  suits  instituted  in  the 
Court  of  Chancery  in  England,  and  that  the  said  several 
decrees,  &c.,  might  be  carried  into  execution  by  the  decree  of 
the  Court  of  Chancery  in  Ireland  as  far  as  was  necessary,  and 
that  a  receiver  might  be  appointed  and  directed  to  pass  his 
accounts  in  the  suits  in  England  before  the  Master  there,  and 
that  the  Marquess  of  Donegal  might  be  restrained  from  inter- 
fering with  the  receipt  of  the  rents  of  the  estates  comprised  in 
the  trust-d^ed,  &c.  The  marquess  put  in  his  answer,  and 
the  cause  was  heard  by  the  Lord  Chancellor  of  Ireland,  who, 
by  an  order  dated  in  January,  1832,  dismissed  the  bill.  That 
order  was  reversed  upon  appeal  by  this  House  on  the  29th  of 
July,  1834 ;  (a)  and  by  the  order  of  reversal  it  was  declared 
that  the  appellants  and  the  other  creditors  of  the  Marquess  of 
Donegal,  entitled  under  the  decree  of  the  Court  of  Chancery 
in  England,  dated ^the  18th  of  June,  1827,  ought  to  have  the 
aid  of  the  Court  of  Chancery  in  Ireland  for  carrying  into 
effect  the  order  of  the  Court  of  Chancery  in  England  for 
appointing  a  receiver  of  the  trust  estates ;  and  it  was  ordered 
to  be  referred  to  the  Master  in  the  Court  of  Chancery  in  Ire- 
land to  appoint  such  receiver;  and  it  was  further  ordered 
that  an  injunction  should  be  awarded  by  the  Court  of  Chan- 
cery in  Ireland  to  restrain  the  marquess  from  receiving  the 
rents  of  said  estates,  and  that  that  Court  should  give  aU 
necessary  directions  consequential  upon  the  appointment  of 
such  receiver  and  the  awarding  of  such  injunction. 

That  order  of  the  House  of  Lords  was  made  an 
*634    order  *of  the  Court  of  Chancery  in  Ireland  on  the 

1st  of  August,  1834,  and  that  Court  soon  afterwards 
appointed  a  receiver  over  the  said  trust  estates ;  and  by  a 
decree  dated  the  30th  Nov.,  1835,  and  made  on  the  hearing 
of  the  said  cause  of  Houlditch  v.  The  Marquess  of  Donegal^ 
for  further  directions,  payment  was  decreed  out  of  the  rents 

(a)  Ante,  Vol.  ii.  p.  470  ;  and  see  Lloyd  &  6.  82,  Cas.  Temp.  Sugd. 
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and  profits  of  the  trust  estates  of  the  demands  of  the  appel- 
lants and  of  the  other  creditors  of  the  marquess,  on  account 
of  debts  set  forth  in  the  reports  theretofore  made  in  the  Court 
of  Chancery  in  England  in  August,  1804,  and  July,  1825,  and 
it  was  referred  to  the  Master  to  carry  on  the  accounts  of  the 
said  debts  from  the  report  of  August,  1804. 

In  December,  1835,  the  respondent,  Hugh  Wallace,  of 
Dublin,  filed  his  bill  against  the  appellants  and  the  Mar- 
quess of  Donegal  and  the  other  respondents,  stating  the 
trust-deed  of  1799,  and  that  the  marquess,  notwithstanding 
the  provisions  therein  contained  for  payment  of  his  debte, 
continued  in  great  embarrassment,  and  unable  to  meet  the 
demands  made  upon  him,  and  therefore  in  1819,  when  the 
Earl  of  Belfast,  his  eldest  son  and  tenant  in  tail  in  remainder 
of  the  trust  estates,  attained  his  age  of  twenty-one,  the  mar- 
quess entered  into  an  arrangement  with  him,  which  empow- 
ered the  marquess  to  raise  a  large  sum  for  pajrment  of  his 
debts,  and  to  charge  the  estates  with  such  sum  and  with 
additional  portions  for  his  yoimger  children ;  and  it  was 
agreed  between  them  that,  subject  to  these  charges,  the 
estates  should  be  resettled  on  the  marquess  for  life,  with 
remainder  to  the  earl  for  life,  remainder  to  the  earl^s  first  and 
other  sons  in  tail  male,  with  divers  remainders  not  material 
to  be  stated ;  that  the  marquess  and  earl  accordingly  joined 
in  suffering  common  recoveries  of  the  said  estates,  and  by 
deed,  dated  the  12th  of  February,  1819,  declared  that 
the  same  should  *  enure  to  such  uses  as  they  should  *  635 
jointly  appoint  in  the  manner  therein  mentioned.  In 
pursuance  of  that  power,  and  by  an  indenture  of  seven  parts, 
dated  the  28th  of  October,  1822,  the  uses  of  the  said  recov- 
eries were  declared,  and  the  estates  were  limited  to  trustees  for 
ninety-nine  years,  if  the  marquess  should  so  long  live,  upon 
trust  to  permit  the  Earl  of  Belfast,  his  executors,  adminis- 
trators, and  assigns,  to  receive  an  annuity  or  yearly  rent- 
charge  of  5000Z.  during  the  life  of  the  marquess,  and  in  case 
of  the  earl's  marrying,  then  a  further  annuity  or  yearly  rent- 
charge  of  lOOOZ.,  both  of  the  then  currency  of  Ireland ;  and 
in  further  trust  to  permit  Lord  Edward  Chichester,  second 
son  of  the  marquess,  to  receive  during  the  life  of  the  mar- 
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quess  a  yearly  rent-charge  of  400Z. ;  and,  subject  to  these 
rent-charges  and  to  the  said  term,  the  said  estates  were  lim- 
ited to  the  use  of  other  trustees  for  1000  years,  for  raising 
thereout  217,000Z.  for  payment  of  debts  of  the  marquess,  and 
subject  to  both  terms,  to  the  use  of  the  Marquess  of  Donegal 
for  life ;  and  after  his  decease,  upon  trust  for  securing  to  the 
Marchioness  of  Donegal  an  annuity  of  3000Z.  for  her  life ; 
and  subject  to  the  said  terms  and  trusts,  to  the  use  of  the 
Earl  of  Belfast  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  &;c. :  and  this  indenture  contained  a  power 
for  the  Earl  of  Belfast  to  charge  the  said  estates  in  manner 
therein  mentioned  with  100,000Z.,  to  be  raised  after  the  death 
of  the  marquess,  and  applied  as  the  earl  should  direct. 

The  bill  further  stated,  that  the  Earl  of  Belfast  inter- 
married in  December,  1822,  with  Lady  Harriet  Butler,  and 
thereupon  became  entitled  to  the  second  annuity  or  yearly 
rent-charge  of  lOOOZ. ;  and  being  desirous  of  securing  a 
maintenance  for  her  between  the  period  which  might  elapse 
between  his  own  and  his  father's  death,  in  case  he 

*  686    should  die  before  his  father,  *  the  earl,  by  indenture 

dated  80th  of  August,  1825,  conveyed  his  said  two 
rent-charges  or  annuities  of  5000Z.  and  lOOOZ.  to  trustees  to 
secure  3000Z.  a  year  to  his  said  wife  from  his  own  death, 
during  the  joint  lives  of  her  and  the  marquess  ;  and  subject 
to  that  provision,  in  trust  for  himself,  his  executors,  adminis- 
trators, and  assigns.  The  bill  then  stated  that,  in  1832,  the 
Earl  of  Belfast,  having  occasion  to  borrow  money,  entered 
into  an  arrangement  with  the  respondent,  Hugh  Wallace,  and 
his  brother,  John  Wallace,  for  the  purpose  of  obtaining  loans 
of  money,  and  he  executed  to  them  his  bond,  dated  the  8th 
of  September,  1882,  in  the  penal  sum  of  40,000?.,  with  war- 
rants of  attorney  to  confess  judgment  thereon  in  England 
and  Ireland ;  and  by  indenture  of  the  same  date  he  cove- 
nanted with  them  to  repay,  with  interest  at  six  per  cent,  such 
sums  as  they  should  lend  or  procure  for  him ;  and  he  thereby 
conveyed  to  them  the  two  annuities  of  5000Z.  and  lOOOZ.,  and 
charged  the  said  estates,  in  pursuance  of  the  power  given  to 
him  by  the  indentiire  of  October,  1822,  with  the  sum  of 
100,000Z.,  and  directed  the  same  to  be  raised  and  paid  to 
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the  respondent  and  J.  Wallace,  with  interest  at  six  per  cent 
jfrom  the  death  of  the  Marquess  of  Donegal :  and  it  was 
thereby  declared  that  the  said  two  annuities  were  assigned  in 
trust,  in  default  of  payment  of  the  interest  therein  cove- 
nanted to  be  paid,  that  the  respondent  and  J.  Wallace  should 
enter  into  the  receipt  of  the  annuities,  and  pay  thereout  their 
expenses  and  all  interest  due  to  them,  and  pay  the  surplus  to 
the  Earl  of  Belfast,  his  executors,  administrators,  and  assigns: 
and  it  was  also  declared  that  the  charge  of  100,000Z.  was 
assigned  on  trust  that  the  respondent  and  J.  Wallace  should 
pay  themselves  thereout  all  costs  and  expenses,  and  aU 
principal  moneys  and  interest  *  which  should  be  due  to  *  687 
them,  and  that  they  should  stand  possessed  of  the  resi- 
due in  trust  for  the  earl,  his  executors,  administrators,  and 
assigns. 

The  bill  further  stated,  that  on  the  security  of  the  last 
mentioned  indenture,  this  respondent  advanced  7066^.  I69. 
2rf.,  and  J.  Wallace  764Z.  6«-  to  the  Earl  of  Belfast ;  and  that 
in  pursuance  of  an  arrangement  between  them,  the  respondent 
paid  J.  Wallace  the  said  sum  of  764Z.  6«.,  and  J.  Wallace,  by 
indenture  dated  the  Ist  of  July,  1833,  released  to  him  all  his 
right  and  interest  in  the  said  annuities  and  charge  of  100,000/. ; 
and  the  Earl  of  Belfast  covenanted  with  the  respondent,  that 
respondent  should  forthwith  enter  into  the  receipt  of  the  two 
annuities,  and  pay  thereout  to  one  William  Pirrie  (who  was  a 
trustee  for  the  respondent,  Adam  John  M'Crory)  the  sum  of 
4000Z.  due  to  him,  and  retain  to  himself  the  amount  of  all 
sums  advanced  to  the  earl  specifically  on  account  of  the  said 
annuities,  with  interest  thereon ;  and  the  respondent  agreed 
to  give  the  earl  three  months'  notice  before  requiring  pay- 
ment of  any  other  principal  moneys  then  due  to  the  respon- 
dent, except  such  sums  as  were  advanced  on  foot  of  the 
annuities,  and  which  sums  then  amounted  to  4500/.:  and 
pursuant  to  these  and  subsequent  agreements  the  respondent 
advanced  to  the  earl  SOOOZ. :  and  the  earl,  by  indenture  dated 
the  15th  of  October,  1834,  demised  all  the  estates  comprised 
in  the  settlement  of  the  22d  of  October,  1822,  to  the  respon- 
dent for  ninety-nine  years  from  the  death  of  the  Marquess  of 
Donegal,  if  the  earl  should  so  long  live,  in  trust  to  secure 
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payment  of  such  moneys  as  should  be  due  from  him  to  the 

respondent  at  the  death  of  the  marquess.     The  bill  then 

stated,  that  all  interest  on  the  respondent's  advances  to  the 

earl,  down  to  the  1st  of  September,  1834,  were  paid, 

*  638    *  but  since  that  date  no  payment  was  made  to  him  on 

account  of  principal  or  interest,  and  that  he  had  since 
advanced  to  the  earl  large  sums  as  loans ;  and  that  on  a  set- 
tlement between  respondent  and  the  earl,  in  June,  1835,  the 
sum  of  27,000Z.  appeared  to  be  due  to  respondent,  and  that 
since  that  settlement  respondent  advanced  to  the  earl,  on 
the  faith  of  the  aforesaid  securities,  further  large  sums 
amounting  to  3844Z.,  and  which,  with  interest  thereon,  as 
well  as  on  the  said  27,000Z.,  still  remained  unpaid,  and  that 
8i500Z.  of  the  aggregate  amount  was  advanced  by  respondent 
specifically  on  foot  of  the  two  annuities. 

The  bill,  after  stating  the  proceedings  taken  by  the  appel- 
lants, as  already  mentioned,  in  their ^uit  in  the  Court  of 
Chancery  in  Ireland,  in  1828,  and  the  appeal  to  this  House, 
and  the  consequential  orders  by  which  the  Appellants  had 
obtained  the  appointment  of  a  receiver  over  the  -whole  of  the 
property  comprised  in  the  indentures  of  the  20th  of  April, 
1799,  and  the  16th  of  October,  1822,  and  that  respondent 
applied  to  them  for  pajrment,  (a)  charged  that,  according  to 
the  true  construction  and  eflfect  of  them,  the  said  two  ajnnui- 
ties  constituted  the  first  charge  on  the  rent-charge  of  10,W0Z.  • 
a  year  provided  for  the  marquess  by  the  former  of  thO)se 
indentures,  and  ought,  therefore,  to  be  paid  by  the  receivdJ" 
in  the  cause  of  Hovlditch  v.  The  Marquess  of  Donegal^  in  prefj^ 
erence  to  all  other  debts  and  incumbrances.  V 

The  bill  prayed  that  an   account  might  be  taken  of  the  ^ 
moneys  due  for  principal  and  interest  by  the  Earl  of  Belfast     v 
to  A.  J.  M'Crory  and  to  this  respondent,  on  foot  of  his  afore- 
said advances ;  and  that,  in  taking  the  said  accounts, 

*  639    those  sums  might  be  distinguished  which  *  had  been 

advanced  by  this  respondent  expressly  on  foot  of  the 
two  annuities  of  6000Z.  and  lOOOZ. ;  and  also,  that  an  account 
might  be  taken  of  all  moneys  applicable  to  the  payment  of 

(a)  See  the  terms  of  the  applications,  post,  651. 
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the  said  annuities  received  by  any  of  the  defendants  since  the 
1st  of  July,  1833,  or  such  other  day  as  the  Court  should 
name  for  that  purpose ;  and  that  such  of  the  defendants  as 
ought,  might  be  ordered  to  pay  this  respondent  the  amount 
due  to  him,  together  with  his  costs  ;  and  that  for  this  purpose 
any  sums  in  Court,  to  the  credit  of  the  cause  of  Soulditch  v. 
The  Marquess  of  Donegal^  which  should  appear  applicable  to 
the  purpose,  might  be  impounded ;  and  that  this  respondent, 
until  his  said  demands  should  be  satisfied,  might  be  declared 
entitled,  during  the  life  of  the  marquess,  to  the  receipt  of  the 
annuities  of  5000Z.  and  lOOOZ.,  on  the  trusts  declared  in  the 
aforesaid  indentures  of  8th  September,  1832,  and  1st  July, 
1833,  and  might  be  put  into  possession  of  the  same  accord- 
ingly ;  and  that  for  the  discharge  of  any  arrears  due  on  foot 
of  the  said  two  annuities,  the  said  estates,  or  a  competent 
part  thereof,  might  be  sold  for  the  residue  of  said  term  of 
ninety-nine  years ;  and  that,  for  any  balance  which  should 
remain  unpaid,  this  respondent  might  be  declared  entitled  to 
resort  to  the  charge  of  100,000Z. ;  and  that  for  the  purposes 
aforesaid,  all  proper  accounts  might  be  taken,* and  necessary 
directions  given ;  and  that  a  receiver  might  be  appointed  over 
the  said  estates,  or  the  receiver  extended  from  the  cause  of 
Hovlditch  V.  The  Marquess  of  Donegal^  to  this  cause,  and 
ordered  to  pay  to  this  respondent  the  full  half-yearly  gales  of 
the  annuities  of  5000Z.  and  lOOOZ.  out  of  the  rents  and  profits 
of  the  said  estates,  and  that  this  respondent  might  have  the 
usual  general  relief. 

The  Marquess  of  Donegal,  and  several  other  de- 
fendants *to  the  bill,  appeared  thereto,  but  did  not    *640 
answer  the  bill,  which,  as  against  them,  was  therefore 
ordered  to  be  taken  pro  confesso. 

The  Earl  of  Belfast  and  Lord  Edward  Chichester  answered 
separately,  admitting  the  charges  in  the  bill  so  far  as  they 
were  severally  concerned,  and  they  insisted  that  their  Respec- 
tive annuities  of  5000Z.,  lOOOZ.,  and  400Z.,  secured  to  them  by 
the  indenture  of  1822,  were  charged  upon  and  payable  out  of 
the  annuity  of  10,000{.  secured  to  the  Marquess  of  Donegal 
by  the  deed  of  1799,  and  prior  to  all  other  charges  on  that 
annuity. 
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William  M'George,  since  deceased,  and  Thomas  Vernon 
and  Charles  Greenfell,  other  defendants  to  the  bill  and 
respondents  in  this  appeal,  answered  severally,  merely  stating 
their  own  rights  in  the  premises  as  trustees  in  several  of  the 
indentures  hereinbefore  mentioned.  Adam  J.  M'Crory  also 
answered,  asserting  his  claims  against  Lord  Belfast,  and 
insisting  on  the  benefit  of  the  deed  of  July,  1833.  The 
respondent  James  Dashwood  answered  separately,  setting 
forth  various  demands  against  the  Marquess  of  Donegal  at 
the  suit  of  the  banking  company  of  Strange,  Dashwood,  & 
Co.,  whereof  he  had  been  a  member,  and  especially  a  judg- 
ment obtained  in  the  Court  of  King^s  Bench  in  Ireland  against 
the  marquess,  by  John  Towgood  and  John  Ingram,  as  trustees 
for  the  said  banking  company,  in  the  names  of  the  said  Dash- 
wood, and  of  James  Strange  and  Gabriel  Tucker  Stewart, 
since  deceased,  and  of  William  M'George,  together  with  an 
elegit  issued  thereon. 

Edward  Houlditch,  one  of  the  appellants,  answered  the 
bill  separately,  and  declared  himself  an  utter  stranger  to  all 

dealings  between  the  Earl  of  Belfast  and  the  respondent 
*  641    Wallace.    He  admitted  the  deed  *  of  20th  April,  1799, 

and  claimed  a  sum  of  3000Z.  as  due  to  himself  on  foot 
of  debentures  held  by  him,  which  had  been  issued  under  that 
deed.  He  denied  that  the  annuities  of  5000Z.  and  10002., 
limited  to  the  Earl  of  Belfast  by  the  deed  of  28th  October, 
1822,  were  the  fitst  charges  on  the  annuity  of  10,000Z.  pro- 
vided for  Lord  Donegal  by  the  deed  of  April,  1799,  inasmuch 
as  he  alleged  that  the  said  marquess  had,  for  thirty  years  after 
the  execution  of  that  deed,  continued  to  receive  and  appro- 
priate the  rents  and  profits  of  the  said  estates,  in  derogation 
of  the  rights  of  his  creditors  claiming  under  that  deed,  and  in 
violation  of  his  own  covenants  and  agreements  therein  con- 
tained ;  and  the  said  appellant  therefore  contended  that  pay- 
ment of  the  said  annuity  ought  to  be  suspended,  and  that 
neither  the  marquess,  nor  any  person  claiming  under  him,  had 
any  right  to  any  payment  on  foot  of  it  imtil,  out  of  the  yearly 
accumulations  thereof,  the  amount  so  withdrawn  by  the  mar- 
quess from  his  creditors  should  be  made  good.  He  also  sub- 
mitted, that  neither  the  deed  of  October,  1822,  nor  any  other 
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arrangement  tending  to  charge  the  life-estate  of  the  marquess, 
could  be  made  to  affect  the  rights  of  creditors  claiming  under 
the  deed  of  1799,  without  the  consent  of  the  trustees  named 
therein.  He  also  relied  on  the  fact,  that  neither  the  decree 
nor  order  pronounced  by  this  House  in  the  cause  of  Houlditch 
V.  MarqueB%  of  Donegal^  on  the  29th  of  July,  1834,  (a)  nor 
the  decree  of  the  Court  of  Chancery  of  the  80th  November, 
1835,  pronounced  in  the  said  cause  on  the  hearing  for  further 
direction^,  contained  any  directions  for  payment  of  the  annuity 
of  10,000i.  to  the  marquess,  as  being  a  fact  conclusive 
*  against  the  right  of  any  person  claiming  under  the  *  642 
marquess  to  any  portion  of  the  said  annuity ;  and  he 
likewise  relied  on  the  refusal  by  the  Chancellor  of  Ireland,  on 
the  11th  of  January,  1836,  upon  a  motion  of  the  marquess,  to 
vary  the  notes  of  the  said  decree  of  the  30th  November,  1835, 
by  inserting  a  specific  direction  for  the  payment  of  the  said 
annuity  to  the  marquess. 

The  appellants,  John  and  James  Houlditch,  and  Francis 
Stubbs,  put  in  a  joint  answer  »to  the  bill,  and  claimed  a  sum 
of  50,000i.  and  upwards  as  due  to  them  as  holders  of  deben- 
tures under  the  deed  of  20th  April,  1799.  Their  answer  was, 
in  other  respects,  the  same  with  the  answer  of  Edward  Houl- 
ditch. On  the  31st  of  December,  1836,  they  filed  a  supple- 
mental bill  in  the  Court  of  Chancery  in  Ireland  in  the  cause 
of  Houlditch  V.  The  Marquess  of  Donegal^  making  the  respon- 
dent Wallace  a  party  defendant  thereto ;  and  the  bill,  after 
stating  and  charging  to  the  effect  of  the  statements,  &c.,  in 
the  above  answer  of  Edward  Houlditch,  prayed  an  account  of 
^®  by-gone  rents  received  by  the  marquess  above  the  annuity 
of  10,000?.,  and  payment  of  the  surplus  into  Court  for  the 
benefit  of  his  creditors  in  the  cause  of  Houlditch  v.  The  Mar- 
quess of  Donegal^  and  that  in  the  mean  time  payment  of  the 
annuity  be  suspended.  That  cause  has  not  yet  been  brought 
to  a  hearing. 

The  Lord  Chancellor  of  Ireland  having  heard  the  present 

cause  upon  certain  admissions,  including  the  various  deeds, 

decrees,  and  orders  before-mentioned,  by  his  decree  dated  the 

5th  of  June,  1837,  declared  the  annuities  of  5000Z.,  lOOOZ., 

(a)  Ante,  Vol.  ii.  p.  470. 
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and  400/.,  limited  to  the  Earl  of  Belfast  and  Lord  Edward 
Chichester  respectively  by  the  indenture  of  settlement  of  the 

28th  of  October,  1822,  to  be  well  charged  upon  and 
*643    payable  *out  of  the  annuity  of  10,000Z.  reserved  to 

the  Marquess  of  Donegal  by  the  indenture  of  the  20tb 
of  April,  1799,  and  to  be  well  charged  accordingly  upon  the 
trust  term  of  ninety-nine  years  by  said  last  mentioned  inden- 
ture created,  and  to  be  now  payable,  under  the  trusts  thereof, 
out  of  the  rents  and  profits  of  the  estates  comprised  in  that 
trust  term ;  and  it  was  referred  to  the  Master  to  take  an 
account  of  the  sums  then  due  on  foot  of  the  annuity  of 
10,000Z.,  which  had  accrued  since  the  filing  of  the  bill  in  this 
cause,  and  to  inquire  and  report  as  to  the  funds  properly 
applicable  to  dischai'ge  the  same ;  and  also  an  account  of  the 
sums  then  due  and  owing  oh  foot  of  the  two  annuities  of 
5000Z.  and  lOOOZ.  limited  to  the  Earl  of  Belfast ;  and  also  the 
sum  then  due  to  Lord  Edward  Chichester,  on  foot  of  the  said 
annuity  of  400Z.  limited  to  him ;  and  also  an  account  of  the 
sums  then  due  to  Hugh  Wallace,  for  principal  and  interest  on 
foot  of  the  said  several  deeds  of  the  8th  of  September,  1832, 
the  1st  of  July,  1833,  and  the  15th  of  October,  1834 ;  and 
also  an  account  of  the  sums  then  due  and  owing  to  A.  J. 
M'Crory,  for  principal  and  interest  on  moneys  advanced  by 
W.  Pirrie,  his  trustee,  to  the  Earl  of  Belfast:  and  in  taking 
the  accounts  aforesaid,  the  Master  was  to  distinguish  the 
sums  due  for  principal  and  interest  on  the  advances  made  by 
Hugh  Wallace  to  and  for  the  use  of  the  Earl  of  Belfast 
specifically  on  foot  of  the  annuities  of  6000Z.  and  lOOOZ. :  and 
his  Lordship  referred  it  to  the  Master  to  take  an  account  of 
all  incumbrances  specifically  charged  upon  the  annuity  of 
10,000/.,  and  of  the  incumbrances  specifically  charged  upon 
the  annuities  of  5000Z.  and  1000/.,  if  any,  prior  to  the  plain- 
tiffs demand  thereon  respectively,  and  of  the  sums  then 

due  and  owing  for  principal  and  interest  upon  foot 

*  644    of  *  such  incumbrances  respectively :  and  the  plaintiff 

not  having  objected  thereto,  his  Lordship  declared  this 

decree  to  be  without  prejudice  to  the  rights  of  J.  Dashwood, 

as  surviving  elegit  creditor  of  the  Marquess  of  Donegal,  and 

claimant  upon  the  sum  of  6428Z.  5«.  Id.  government  old  three 
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and  a  half  per  cent  stock,  then  standing  to  the  separate  credit 
of  John  Stephenson  Salt,  the  receiver  of  the  outstanding 
assets  of  J.  Strange,  J.  Dashwood,  and  W.  M'George,  in  the 
original  and  supplemental  causes  of  Houlditch  v.  The  Mar- 
quess  of  Donegal,  under  an  order  of  the  Court,  dated  the  31st 
of  January,  1837. 

From  this  decree,  and  also  from  an  order  dated  the  15th  of 
June,  1837,  for  extending  the  receiver  in  the  cause  of  HouU 
ditch  V.  The  Marquess  of  Donegal^  to  the  cause  of  Wallace  v. 
The  Marquess  of  Donegal,  the  Messrs.  Houlditch  and  Stubbs 
appealed,  praying  that  the  decree  and  order  may  be  reversed, 
and  the  bill  dismissed  with  costs,  as  against  the  appellants. 

Mr.  Pemberton  and  Mr.  Bethell,  for  the  appellants.  —  The 
real  question  in  this  appeal  is,  whether  an  assignee  of  a  chose  in 
action  is  to  take  the  rents  of  Lord  Donegal's  estates,  in  pref- 
erence to  creditors  for  whose  benefit  those  estates  were 
demised  to  trustees  by  the  indenture  of  1799.  The  appel- 
lants are  holders  of  assignable  debentures  issued  in  pursuance 
of  the  trusts  of  that  indenture,  and  the  particulars  of  the 
debts  secured  by  them  were  proved  before  the  Master,  and  com- 
prised in  his  report  made  in  August,  1804,  under  the  decree 
of  reference  in  the  English  cause  of  Jones  v.  Lord  Donegal. 
The  receiver  appointed  over  the  trust  estates  by  an  order  in 
that  cause,  was  obstructed  and  actually  turned  out  by  Lord 
Donegal,  who,  notwithstanding  the  subsequent  orders 
made  for  *  continuing  the  receiver,  did  himself  receive  *  646 
all  the  rents  and  other  profits,  from  1802  to  1834,  in  vio- 
lation of  those  orders  and  of  the  deed  of  trust;  so  that  in 
1822,  when  he  granted  the  two  annuities  to  Lord  Belfast,  he 
was  indebted  to  the  trust  estate  in  a  sum  exceeding  200,000Z. 
for  rents  and  profits  received  by  him  over  and  above  his  own 
annuity  of  10,000Z.  That  annuity  payable  to  Lord  Donegal 
was  liable  to  the  debenture  creditors  until  his  debt  to  the 
trust  estate  was  discharged.  Was  the  assignee  of  the  annui- 
ties granted  out  of  Lord  Donegal's  annuity  to  be  held  to  be 
in  a  better  situation  than  himself?  Was  Lord  Belfast  or  Mr. 
Wallace,  assignees  of  a  chose  in  action,  to  take  a  greater 
interest  in  that  annuity  than  Lord  Donegal  had  in  it  ?    The 
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order  of  this  House  in  July,  1834,  reversing  a  former  decree 
of  Lord  Plunket,  in  the  cause  of  Houlditch  v.  Donegal^ 
declared,  in  effect,  all  the  rents  of  the  trust  estates  to  be  sub- 
ject to  the  debts  due  to  the  appellants  and  the  other  deben- 
ture creditors,  for  it  declared  '^  that  the  appellants  and  the 
creditors  of  Lord  Donegal,  entitled  under  the  decree  of  the 
Vice-Chancellor  of  England,  of  the  18th  of  June,  1827,  ought 
to  have  the  assistance  of  the  Court  of  Chanceiy  in  Lreland 
for  carrying  into  effect  the  orders  of  the  Court  of  Chanceiy 
in  England,  whereby  a  receiver  was  appointed  over  the  estates 
comprised  in  the  trust-deed,"  and  ^'  that  the  tenants  of  the 
said  estates  were  to  attorn  and  pay  their  rents,  as  well  those 
in  arrear  as  those  growing,  &c.,  to  such  receiver:"  and  "it 
was  further  ordered  that  an  injunction  should  be  awarded  by 
the  Court  of  Chancery  in  Ireland,  to  restrain  Lord  Donegal 
and  his  agents  from  receiving  or  interfering  in  the  receipt  of 
the  rents  of  any  part  of  the  estates  comprised  in  the  trust- 
deed."     That  order  was  made  an  order  of  the  Court 

*  646    of  Chancery  *  in  Ireland,  and  a  receiver  was  accord- 

ingly appointed  on  the  8th  of  August,  1834 ;  and  by 
the  decree  of  that  Court,  made  in  November,  1835,  upon  fur- 
ther directions,  the  appellants  were  declared  "  entitled  to  be 
paid  their  debts  in  full,  out  of  the  rents  of  the  trust  estates, 
pursuant  to  the  English  decree  of  the  18th  of  June,  1827, 
and  the  order  of  this  House ;  and  it  was  referred  to  the 
Master  to  carry  on  the  accounts  of  the  sums  due  to  the  appel- 
lants from  the  report  in  Janes  v.  Lord  Donegal^  dated  August, 
1804."  Before  this  last  decree  was  drawn  up,  a  motion  was 
made  on  behalf  of  Lord  Donegal  for  amending  the  same,  by 
inserting  a  declaration  that  he  was  entitled  to  be  paid  by  the 
receiver  the  annuity  of  10,000Z.,  but  the  Lord  Chancellor  of 
Ireland  refused  that  application  with  costs.  The  decree  after- 
wards made  by  his  Lordship,  and  which  is  the  subject  of  this 
appeal,  was  directly  opposed  to  his  former  orders  and  decrees, 
and  to  the  order  of  this  House. 

The  proper  course  for  Mr.  Wallace  to  pursue  was,  instead 

of  j&ling  a  bill,  which  was  wholly  irregular,  to  apply  to  the 

Court  of  Chancery  in  Ireland,  for  an  order  to  be  examined 

pro  interesse  9U0.     The  Court  of  Chancery  in  Ireland  having 
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been  in  possession  of  the  trust  estates  by  its  receiver,  ought 
not  to  aUow  that  possession  to  be  disturbed  by  an  adverse 
suit  praying  another  receiver.  The  object  of  the  former  suits 
on  behalf  of  the  debenture  creditors,  revived  and  continued 
by  the  appellants,  was  to  execute  the  trusts  of  the  deed  of 
1799.  Mr.  Wallace  filed  his  bill  as  assignee  of  Lord  Belfast's 
annuities,  claiming  payment  of  them  out  of  the  annuity 
secured  to  Lord  Donegal  by  the  same  trust-deed.  Had  he 
followed  the  usual  course  of  practice,  and  come  in 
under  the  decree  in  the  appellants'  *suit,  the  relief  *647 
sought  by  his  bill  could  not  be  granted.  The  institu- 
tion of  a  separate  suit  by  him  was  designed  to  escape  from 
the  effect  of  the  proceedings  in  the  former  suits.  The  Lord 
Chancellor  of  Ireland  held,  by  this  decree,  that  Lord  Bel- 
fast or  Mr.  Wallace  was  not  bound  by  those  proceedings,  or 
affected  with  notice  of  them,  as  they  were  proceedings  inter 
alios^  and  in  a  foreign  jurisdiction :  but  his  Lordship  had,  by 
his  own  orders,  and  decree  on  further  directions,  in  the  appel- 
lants' suit  in  1835,  made  the  previous  orders  of  the  Court  of 
Chancery  in  England,  and  of  this  House,  available  in  Ireland, 
where  the  trust  estates  were  situated,  and  where  Lords  Done- 
gal and  Belfast,  and  Mr.  Wallace,  were  residing. 

By  the  order  of  this  House,  in  July,  1834,  the  rents  of  the 
estates  were  declared  to  be  bound  by  the  orders  made  in 
the  original  and  supplemental  causes  in  this  country,  from 
the  appointment  of  the  receiver  in  1803.  It  could  not  be 
contended  that  while  the  Court  in  Ireland  was  carrying  into 
effect  the  orders  made  here,  there  was  no  lis  pendens^  of  which 
Lord  Belfast  and  Mr.  Wallace  were  to  take  notice.  It  was 
their  duty,  before  they  dealt  with  Lord  Donegal's  annuity, 
to  make  some  inquiry  of  the  trustees,  who  had  the  payment 
of  it,  by  which  they  could  have  discovered  that  it  was  largely 
in  debt  to  the  trust  fund,  and  that  no  part  of  it  was  payable 
until  that  debt  was  satisfied.  The  trusts  of  the  deed  of  1799 
were  not,  as  the  Lord  Chancellor  of  Ireland  construed  it,  first 
and  in  all  events,  to  pay  Lord  Donegal  10,000Z.  a  year,  but 
that  the  trustees  should  receive  all  the  rents  and  profits  for 
the  purposes  of  the  trusts,  and  out  of  them  pay  the  marquess 
10,000Z.  a  year.     But  if  he,  in  violation  of  the  trust-deed, 
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and  in  contempt  of  the  orders  of  Court,  received  more 

*  648    than  that  sum,  the  *  trustees  were  entitled  to  retain 

his  annuity  until  the  debt  due  from  him  to  the  trust, 
in  respect  of  the  rents  received  and  withheld  by  him  from 
1803  to  1834,  was  fully  discharged.  In  Waring  v.  Coventry^  (a) 
a  case  in  which  a  tenant  for  life  failed  to  keep  down  the 
interest  of  a  charge  on  his  estate,  and  the  trustees  of  a  term, 
created  for  the  purpose  of  that  charge,  raised  a  larger  sum 
from  the  estate,  to  the  prejudice  of  the  remainder-man,  the 
Master  of  the  Rolls  (Sir  J.  Leach)  said,  "  As  tenant  for  life, 
he  was  bound  to  keep  down  the  interest ;  and  having  taken 
from  the  estate  more  than  he  was  entitled  to,  what  may  here- 
after accrue  to  him  in  respect  of  his  life  estate,  must  go  to 
reimburse  the  estate  for  the  excess  of  his  receipts,  and  does 
not  form  a  mere  personal  demand  against  him.  His  assignees 
stand  in  the  same  situation  as  the  defendant  himself  (the 
tenant  for  life),  and  can  claim  only  what  he  could  equitably 
claim."  That  case  was  quite  applicable,  and  bore  strongly 
on  this. 

The  case  of  Priddy  v.  Ro%e  (V)  was  still  stronger.  The 
plaintiffs  there,  annuitants  of  one  Hunt,  who,  as  9^  security 
for  payment  of  the  annuities,  assigned  to  them,  among  other 
things,  the  dividends  of  certain  funds  to  which  he  was  entitled 
for  his  life  under  his  marriage  settlement,  filed  their  bill 
against  the  trustees  of  that  settlement,  for  the  dividends  that 
accrued  due  on  the  funds.  The  trustees  answered  that, 
although  by  the  settlement  Hunt  was  entitled  to  the  divi- 
dends for  his  life,  yet  by  the  same  settlement  he  covenanted 
to  pay  them  4000Z.,  to  be  laid  out  in  like  trusts  as  the  other 
funds ;  that  as  he  never  performed  that  covenant,  they  had 
a  right  to  stop  the  dividends  to  be  applied  to  make 

*  649    good  the  sum  of  *  4000Z.  which  he  ought  to  have  paid 

them.  The  Master  of  the  Rolls  (Sir  W.  Grant),  in 
giving  his  judgment  on  that  point,  said,  "  As  to  the  question 
between  the  plaintiffs  and  the  trustees,  it  arises  on  the  fol- 
lowing facts :  Hunt's  marriage  settlement  was  in  April,  1795. 
The  4000Z.  became  payable  in  four  years  afterwards.  It  does 
not  appear  that  the  trustees  ever  made  any  application  for 

(a)  2  My.  &  K.  406.  (6)  3  Meriv.  86;  see  p.  104. 
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the  payment  of  that  money.  The  first  annuity  was  granted  in 
1802,  the  others  in  1806 ;  Hunt  absconded  in  1810,  down  to 
which  time  he  had  received  the  dividends  from  the  trustees, 
and  paid  the  annuities  as  they  became  due.  No  notice  had 
ever  been  given  to  the  trustees  of  the  assignment  of  the  divi- 
dends until  after  Hunt  had  absconded:  the  question  is, 
whether  the  dividends  can  be  stopped.  •  See  how  the  case 
would  have  stood  between  the  trustees  and  Hunt  himself.  I 
apprehend  it  to  be  clear,  that  he  could  not  have  claimed  a 
benefit  under  the  settlement,  without  making  good  his  part  of 
it.  The  trustees  might  give  him  what  credit  they  chose,  sub- 
ject to  their  responsibility  to  their  cestui  que  trusts ;  but  they 
might,  at  any  time  after  the  4000Z.  became  due,  have  stopped 
the  dividends,  if  the  money  was  not  paid.  Supposing  he  had 
become  a  bankrupt,  the  trustees  would  have  this  equity  as 
against  the  assignees,  as  was  determined  by  Lord  Thurlow 
in  JSx  parte  Mitford.^*  His  Honor,  after  stating  the  facts  of 
that  case,  and  the  order  made  in  it,  (a)  which  bears  closely 
on  this  case,  proceeds  thus :  "  If  as  against  Hunt  the  trustees 
had  the  equity  of  stopping  the  dividends  to  make  good  the  debt 
of  4000Z.,  could  he,  by  this  act,  without  their  knowledge  or 
consent,  deprive  them  of  that  equity  ?  The  assignee  for  the 
annuitants  taking  no  legal  interest  in  the  funds,  could 
only  take  subject  to  the  same  *  equity  to  which  the  *  650 
assignor  was  liable.'*  It  was  on  the  principle  so  clearly 
laid  down  in  those  three  cases  that  this  appeal  has  been 
brought.  The  principle  was  constantly  acted  upon  in  bank- 
ruptcy :  Smith  v.  Smith  (6) ;  and  it  was  the  duty  of  this 
House  to  carry  it  out  in  this  case. 

There  are  now  two  inconsistent  decrees  on  the  records  of 
the  Court  of  Chancery  in  Ireland.  The  orders  made  in  pur- 
suance of  the  declaration  of  this  House  in  the  former  appeal, 
and  the  decree  on  further  directions  in  1835,  in  the  cause  of 
Houlditch  V.  Lord  Donegal^  directed,  in  effect,  that  his  deben- 
ture creditors  be  first  paid  out  of  the  rents ;  but  the  decree 
now  appealed  from,  without  altering  the  former,  expressly 
declared  that  not  these,  but  other  creditors,  assignees  of  Lord 
Donegal's  annuity,  assignees  of  a  chose  in  action^  should  be 
(a)  3  Meriv.  105.  (h)  1  You.  &  C.  388. 
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paid  before  them,  to  the  extent  of  6000Z.  a  year ;  so  that  the 
declaration  of  this  House  in  July,  1834,  and  the  orders  eon* 
sequential  on  it,  must  be  null  or  this  decree  reversed. 

[The  Lord  Chancei^lor.  —  The  decree  only  declares  that 
the  annuities  of  5000Z.  and  lOOOZ.  are  well  charged  on  the 
annuity  of  10,000Z/  It  does  not  direct  any  payment,  but  it 
directs  an  inquiry  as  to  priority  of  demands.  Can  there  be 
any  doubt  that  the  two  annuities  are  well  charged  on  Lord 
Donegal's  annuity  ?  How  are  the  appellants  prejudiced  by 
the  decree,  or  prevented  from  going  before  the  Master,  and 
showing,  if  they  can,  that  they  are  prior  incumbrancers? 
They  contend  that  no  part  of  the  10,000Z.  ought  to  be  paid 
to  Lord  Donegal  until  their  demands  are  satisfied.  What  part 
of  the  decree  interferes  with  them  ?] 

The  pleadings  explain  the  decree.  The  respon- 
*  651  dents'  *  bill,  after  stating  the  proceedings  in  the  appel- 
lants' suits  in  England  and  in  Ireland,  charged  that 
"  he  had  applied  to  the  appellants  to  pay  him,  or  permit  him 
to  receive,  out  of  the  rents  and  profits  of  the  premises  col- 
lected by  them,  so  much  as  would  suffice  t(f  cover  his  demands, 
or  at  least  to  discharge  the  arrears  of  interest  due  to  him,  and 
also  the  sums  advanced  by  him  specifically  on  foot  of  the 
said  two  annuities ;  and  he  required  them,  for  the  future, 
during  the  life  of  Lord  Donegal,  to  pay  him  (the  respondent) 
the  amount  of  the  two  annuities  of  5000Z.  and  lOOOZ.,  to  the 
receipt  whereof  he  claimed  to  be  entitled  in  preference  and 
priority  to  the  marquess,  the  Earl  of  Belfast,  or  the  appellants, 
or  any  other  creditor  claiming  under  the  decree  in  the  cause 
of  Houlditch  V.  The  Marquess  of  Donegal,^''  The  prayer  of 
the  bill  was  to  the  same  effect,  and  the  decree,  in  conformity 
with  the  charges  and  prayer,  is,  that  "  the  annuities  are  now 
'  payable  out  of  the  rents  and  profits." 

[The  Lord  Chancellor.  —  Might  not  every  word  of  this 
decree  stand  consistently  with  the  appellants'  rights  ?] 

Not  consistently  with  the  declaration  that  "  the  annuities 
are  now  payable  out  of  the  rents  and  profits  of  the  estates 
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comprised  in  the  trust  indenture.  The  decree  is  also  at  vari- 
ance with  the  forms  of  the  Court.  The  respondent  ought, 
instead  of  filing  a  bill,  to  have  gone  in  under  the  former 
decree  ;  but  by  this  course  of  proceeding  he  has  got  rid  of 
all  the  orders  made  in  favour  of  the  appellants.  The  decree 
was  also  contrary  to  the  spirit,  if  not  to>  the  letter,  of  the 
declaration  of  this  House  in  July,  1834,  to  the  decree  and 
orders  of  the  Court  of  Chancery  in  Ireland  consequential  on 
that  declaration,  and  to  an  order  subsequently  made  by  the 
Lord  Chancellor  of  Ireland,  by  which  he  refused  a 
motion  *  made  on  behalf  of  Lord  Donegal  to  insert  in  the  *  652 
decree  a  declaration  that  the  10,000Z.  a  year  should 
be  paid  to  him  by  the  receiver.  Mr.  Wallace,  the  assignee  of  a 
chose  in  action^  ought  not  to  be  put  in  competition  with  the 
creditors  of  Lord  Donegal  under  the  trust-deed  of  1799 ;  his 
claim,  arising  subsequently,  should  be  postponed  until  theirs 
shall  be  satisfied.  He  had  ample  security  for  the  ultimate 
payment,  in  the  assignment  of  Lord  Belfast's  charge  of 
100,0002.  to  be  raised  out  of  the  estates  after  Lord  Donegal's 
death ;  but  if  that  event  should  happen  before  the  appellants 
are  paid,  their  chance  of  payment  will  be  gone  for  ever. 

Mr.  Tinney  and  Mr.  Knight  Bruce  (a)  (^Mr.  Purvis  with 
them),  for  the  respondent  Wallace.  —  There  is  no  question  of 
a  chose  in  action  in  this  case.  It  has  never  been  held  that  an 
interest  charged  upon  land  could  not  be  effectually  assigned. 
It  may  pass  by  lease  and  release,  and  in  Comyn's  Digest, 
where  the  doctrine  is  laid  down,  rents  and  annuities  are  given 
as  instances  of  things  lying  in  grant.  By  the  deed  of  1822, 
executed  for  the  purpose  of  providing  an  immediate  income 
for  Lord  Belfast,  in  pursuance  of  the  agreement  entered  into 
previous  to  the  recoveries  in  1819,  Lord  Donegal's  interest  in 
the  annuity  of  10,000Z.  reserved  to  him  by  the  deed  of  1799, 
was  passed  to  Lord  Belfast  to  the  extent  of  60002.  a  year,  and 
to  that  extent  is  Mr.  Wallace  a  first  incumbrancer  on  it,  as 
assignee  of  Lord  Belfast.  The  necessary  legal  effect  of  the 
deed  of  1822  was  to  charge  the  annuities  of  5000Z.  and  lOOOZ. 

(a)  Mr.  Knight  todk  the  addition  of  Bruce  in  the  autumn  of  1837. 
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upon   every  interest    that  Lord  Donegal  had  in  the 

*  653   premises.     *  A  conveyance  of  the  fee-simple  in  property 

purports  to  convey  all  the  interest  the  party  has; 
therefore,  if  he  has  an  inferior  interest,  can  it  be  doubted 
that  it  will  pass  under  such  a  conveyance  ?  and  a  derivative 
chattel  interest  passes  as  well  as  the  fee.  Burton  v.  Bar- 
clay, (a)  The  recoveries  did  not  affect  Lord  Donegal's  inter- 
ests in  the  estates  under  the  trust-deed  of  1799.  In  Cruise  on 
Recoveries,  p.  316,  it  is  stated  that  "  no  estates  or  interests 
are  barred  by  a  common  recovery  but  those  which  are.  subse- 
quent in  point  of  limitation  to  the  estate  of  which  the  recovery 
is  suffered,  for  all  the  interests  precedent  remain  as  they 
were  before." 

It  has  been  argued,  on  behalf  of  the  appellants,  that  no 
property  can  be  assigned  without  being  subject  in  the  hands 
of  the  assignee  to  all  the  equities  to  which  it  was  subject 
before  assignment.  That  argument  is  answered  by  several 
cases  of  unquestioned  authority.  In  Mitford  v.  Mitford^  (6) 
which  was  a  claim  by  the  assignees  of  a  bankrupt,  who 
was  entitled  in  right  of  his  wife,  against  the  surviving  wife. 
Sir  WnJLiAM  Geant  held  that  there  was  a  distinction  be- 
tween a  particular  assignment  for  valuable  consideration 
and  an  assignment  by  operation  of  law,  as  in  bankruptcy. 
"In  equity,"  his  Honor  observes,  "a  distinction  seems  to 
have  been  made  between  a  voluntary  assignment  and  an 
assignment  for  valuable  consideration.  The  wife  surviving 
is  not  bound  by  his  (the  husband's)  voluntary  assignment. 
But  by  an  assignment  for  valuable  consideration,  it  is  said 
she  is  bound  both  as  to  choaes  in  action  and  equitable  inter- 
ests.    Supposing  this  doctrine  to  be  established,  the 

*  654   question  then  would  be,  whether  an  assignment  *  in 

bankruptcy  is. of  the  same  nature,. and  produces  the 
same  effect,  as  an  actual  assignment  for  valuable  considera- 
tion. It  may  seem  strange  that  a  man  should,  in  any  way,  be 
able  to  transfer  to  another  a  larger  or  better  interest  than  he 
has  in  himself.  The  interest  he  has  in  her  chose  in  action^  or 
equitable  interest,  is  only  a  right  or  power  to  reduce  it  into 
possession.  But  what  is  supposed  to  pass  to  an  assignee  for 
(a)  7  Bing.  745.  (6)  9  Ves.  87  ;  see  pp.  97-09. 
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valuable  consideration,  is  the  absolute  right  to  the  property 
wholly  freed  from  her  contingent  right  by  survivorship.  If 
such  be  the  rule,  it  is  the  favour  a  Court  of  Equity  shows  to 
such  a  purchaser  that  operates,  as  in  many  cases  it  does,  to 
put  him  in  a  better  situation  than  the  party  from  whom  he 
derives  his  title."  There  are  two  other  cases  on  the  same 
subject,  equally  applicable  to  the  present  case, — George  v. 
MUbank^(^a)  which  cannot  be  distinguished  in  its  circum- 
stances from  this,  and  Geary  v.  Beaumont^  (6)  which  was  the 
case  of  a  specific  legacy  given  to  an  executor,  who  afterwards 
committed  a  devastavit^  and  became  bankrupt.  The  subject 
of  the  specific  bequest  was  sold  by  his  assignees,  and  it  was 
held  that  the  produce  in  their  hands  was  not  specifically 
liable  to  make  good  the  devastavit  to  the  parties  beneficially 
entitled  under  the  will.  Sir  W.  Gbant,  Master  of  the  Rolls, 
there  said :  "  At  first  sight,  it  appeared  a  strong  proposition 
that  an  executor,  being  a  debtor  to  the  estate,  could  take  any 
part  of  it,  &c.,  and  it  was  not  pretended  that  the  assignee 
could  stand  in  a  better  situation."  But  his  Honor,  after 
consideration,  said,  "This  specific  bequest  could  not  be 
applied  to  satisfy  the  devastavit;  for  that,  when  no  debts 
are  due  from  the  testator,  the  Court  has  nothing  to  do 
with  the  *  specific  legacies,  and  must  confine  its  admin-  *  655 
istration  to  the  effects  not  specifically  bequeathed. 
That  this  was  not  the  case  of  an  executor  applying  to  the 
Court  for  its  assistance  in  the  administration,  but  that  of  a 
hostile  application  against  the  executor;  and  he  therefore 
held  that  the  assignees  were  entitled  to  the  produce  of  the 
leasehold  estate  in  question."  That  case  also  was  not  dis- 
tinguishable from  this,  in  which  Lord  Donegal  being  entitled 
to  a  specific  interest,  and,  after  committing  a  devastavit^  as  the 
appellants  allege,  assigned  his  interest.  The  facts  in  Waring  v. 
Coventry y  Priddy  v.  Rose^  and  Smith  v.  Smithy  were  essentially 
different  from  the  present  case. 

The  Earl  of  Belfast  was  a  purchaser  of  the  annuities  of 
5000Z.  and  lOOOZ.  for  valuable  consideration,  and  he  could 
not  be  affected  by  a  suit  pending  inter  alios  in  a  court  of  for- 
eign jurisdiction  respecting  a  subject-matter  quite  different 
(a)  9  Ves.  190.  (6)  8  Meriv.  431. 
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from  the  annuity  of  10,000Z.  secured  to  his  father ;  a  suit 
which  was  in  no  way  framed  to  affect  that  annuity.  All  that 
was  claimed  by  the  suits  instituted  in  England  was  to  enforce 
the  trusts  of  the  deed  of  1799 ;  and  the  suit  in  Ireland  was 
instituted  for  the  purpose  of  making  the  Court  there  subsi- 
diary to  the  proceedings  taken  here.  The  order  of  this 
House  on  the  appeal  in  July,  1834,  made  an  order  of  the 
Court  of  Chancery  in  Ireland,  did  not  give  the  appellants 
any  relief  that  their  bill  did  not  pray.  Lord  Donegal's  cred- 
itors, under  the  deed  of  1799,  framed  their  proceedings  both 
in  England  and  Ireland  so  as  to  procure  an  execution  of  that 
deed,  which  necessarily  included  the  preservation  of  the 
Marquess  of  Donegal's  primary  right  to  the  maintenance  of 
10,000Z.  a  year,  and  never  sought  any  relief  against  him  in 

regard  to  any  receipt  by  him  of  by-gone  rents  and 
*  656   profits.     Lord  Belfast  being  no  *  party  to  any  of  the 

proceedings  anterior  to  Mr.  Wallace's  bill,  was  in  no 
way  bound  by  them. 

The  objections  made  in  respect  to  the  form  of  proceeding 
are  disposed  of  by  the  case  of  Angel  v.  Smith,  (a)  Lord 
Eldon  there  said,  "  Where  sequestrators  are  in  possession 
under  the  process  of  the  Court,  &c.,  their  possession  is  not  to 
be  disturbed,  even  by  an  adverse  title  without  leave ;  upon 
this  principle,  that  the  possession  of  the  sequestrators  is  the 
possession  of  the  Court,  and  the  Court  being  competent  to 
examine  the  title,  will  not  permit  itself  to  be  made  a  suitor 
in  a  Court  of  Law,  but  will  itself  examine  the  title ;  and  the 
mode  is  by  permitting  the  party  to  come  in  to  be  examined 
pro  interesse  8i^."  But  although  an  ejectment  is  not  to  be 
brought  against  sequestrators,  or  receivers,  as  to  whom  the 
same  rule  has  obtained,  it  is  quite  new  to  say  that  a  person 
cannot  file  a  bill  for  relief  because  a  receiver  has  been  ap- 
pointed in  a  cause  to  which  he  was  not  a  party.  The  respon- 
dent did  not  ask  to  disturb  the  receiver,  and  the  decree  did 
no  more  than  extend  the  receiver  to  the  respondent's  suit. 
In  an  application  to  be  examined  pro  interesse  stto^  the  respon- 
dent could  not  bring  all  parties  interested  in  the  subject- 

(a)  9  Yes.  385  ;  see  p.  33S. 
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matter  before  the  Court,  and  their  rights  could  not  therefore 
be  adjudicated. 

The  bill  filed  by  the  appellants  in  Ireland  in  December, 
1886,  after  the  respondent  had  filed  his,  might  have  been 
brought  to  hearing  with  his,  which  would  be  the  proper 
course,  but  the  appellants  did  not  make  any  application  for 
that  purpose.  Their  bill  prayed  for  an  account  of  by-gone 
rents  against  Lord  Donegal,  and  that  the  10,000Z. 
reserved  to  him  might  be  paid  *  into  court.  Every  *  667 
species  of  equity  prayed  for  by  their  bill  is  reserved  in 
the  decree  now  appealed  against.  Whatever  may  be  the 
merits  of  that  decree,  most  unquestionably  the  order  for 
extending  the  receiver  is  right,  and  the  appeal  against  it  is 
litigious.  The  appellants  did  not  assert  their  equity  to  arrest 
Lord  Donegal's  annuity  until  after  the  respondent  filed  his 
bill.  That  annuity  was  left  free  and  untouched  through  the 
various  proceedings  in  the  Courts  of  both  countries,  altiiough 
his  interference  with  the  receipt  of  the  rents  from  1803  was 
well  known  to  all  the  parties.  The  order  of  injunction  made 
in  that  year  proceeded  on  the  fact  that  he  was  receiving  the 
rents  to  the  exclusion  of  the  receiver.  The  supplemental 
bills  filed  in  1807  and  1821  did  not  complain  of  his  inter- 
ference. In  the  years  1819  to  1822  the  dealing  between  him 
and  Lord  Belfast  took  place.  There  was  no  proof  that  Lord 
Belfast  then  had  notice  of  the  English  suit,  and  even  if  he 
had  notice,  that  could  not  prevent  him  from  purchasing  the 
annuity  reserved  to  the  marquess,  and  which  was  never  the 
subject  of  that  suit.  All  the  proceedings  not  only  in  that, 
but  also  in  the  suit  instituted  by  the  appellants  in  Ireland  in 
1827,  aimed  at  nothing  beyond  an  account  against  the  trus- 
tees. The  appeal  against  both  decree  and  order,  as  against 
Mr.  Wallace,  ought  to  be  dismissed  with  costs. 

With  respect  to  the  respondent  Dashwood,  the  decree  was 
declared  to  be  without  prejudice  to  his  rights  as  surviving 
elegit  creditor  of  Lord  Donegal,  and  a  claimant  upon  a  sum 
of  5428Z.  three  and  a  half  per  cent  stock  standing  to  the 
separate  credit  of  John  Stevenson  Salt,  the  receiver  of 
the  outstanding  assets  of  Strange,  Dashwood  &  Co.,  in  the 
cause  of  Houlditch  v.  Lord  Donegal^  under  an  order  dated 
TOL.  T.  86  [  545  ] 
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*  658    in  *  January,  1837.     The  case  of  Mr.  Dashwood  was 

this :  In  1799,  Walwyn,  Strange,  &  Co.,  a  banking 
firm  in  London,  became  the  bankers  of  Lord  Donegal,  and 
advanced  him  moneys,  for  securing  which  he  executed  his 
bond,  with  warrant  of  attorney,  upon  which  the  bankers 
entered  up  judgment  for  16,000?.  in  the  Court  of  King's 
Bench  in  England.  Upon  the  death  of  Mr.  Walwyn  in 
1800,  and  the  withdrawal  of  other  partners,  a  new  firm  was 
formed,  by  the  style  of  Strange,  Dashwood,  &  Co.,  to  whom 
the  debts  and  effects  of  the  old  firm  were  transferred.  Strange, 
Dashwood,  &  Co.  stopped  payment  in  1803,  and  their  estate 
and  effects  were  assigned  to  John  Ingram  and  others,  as 
trustees  for  their  creditors.  These  trustees  brought  an  action 
in  1825  against  Lord  Donegal  in  Ireland,  on  the  judgment 
entered  up  in  England,  and  they  obtained  a  verdict  and 
judgment  thereon  for  50S9L  16«.  2d.,  British  currency,  which 
was  afterwards  reduced  by  1250Z.  For  the  balance  of  3792/. 
16«.  2d.,  the  plaintiffs  in  the  action  sued  out  a  writ  of  eleffit 
in  1835,  directed  to  the  sheriff  of  the  county  of  Antrim, 
who,  after  inquisitions  duly  had,  extended  in  their  behalf  a 
moiety  of  Lord  Donegal's  annuity  of  10,000Z.  The  receivers 
in  the  equity  suits  having  paid  into  court  considerable  sums 
in  respect  of  this  annuity,  a  sum  of  54282.  three  and  a  half 
per  cents,  part  thereof  was  ordered  to  be  transferred  for  the 
elegit  creditors  to  the  separate  account  of  Mr.  Salt.  This 
decree  reserved  their  claim  on  Lord  Donegal's  annuity,  in 
respect  of  that'  sum,  and  it  was  submitted  that  the  decree 
in  that  respect  also  was  right,  (a) 

*  659        *  Mr.  PembertoTiy  in  reply. —  If  your  Lordships  dis- 

miss this  appeal,  you  will  do  so  only  on  the  ground 
that  the  decree  decides  nothing  against  the  appellants ;  and 
in  that  case  it  is  submitted  that  your  Lordships  will  direct 
the  decree  to  be  modified,  as  without  some  alteration  the 
appellants  may  be  prejudiced  by  it ;  for  should  Lord  Donegal 

(a)  Mr.  Wood  appeared  as  counsel  for  Mr.  Dashwood  ;  but  as  he  had 
an  interest  m  supporting  the  decree,  as  well  as  Mr.  Wallace,  the  counsel 
for  the  latter  imdertook,  by  desire  of  the  House,  to  open  Dashwood's  case 
with  their  own. 
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die  before  their  rights  shall  be  established,  they  will  be  gone 
altogether.  The  appeal  is  certainly  as  much  against  the 
saving  in  the  decree  in  favour  of  Mr.  Dashwood  as  against 
Mr.  Wallace,  for  the  appellants  contend  that  the  whole 
annuity  reserved  to  Lord  Donegal  was  absorbed  by  the  debt 
he  owed  the  trust.  Should  your  Lordships'  decision  proceed 
on  the  merits,  it  will  dispose  of  Mr.  Dashwood's  case  as  well 
as  of  Mr.  Wallace's.  If  he  had  followed  the  usual  course 
of  applying  to  be  examined  as  to  his  claim  under  the  decree 
in  the  appellant's  suit,  or  filed  a  supplemental  bill  with  leave 
of  the  Court,  the  rights  of  all  parties  would  be  disposed  of. 
The  appellants  contend  that  they  and  the  other  debenture 
creditors  under  the  deed  of  1799,  have  a  right  to  be  paid  out 
of  Lord  Donegal's  annuity  the  amount  of  the  rents  received 
by  him,  in  violation  of  that  deed,  and  that  they  have  the 
same  rights  against  all  persons  deriving  subsequently  under 
Lord  Donegal  as  they  have  against  himself.  They  further 
contend  that  he  could  not  assign  that  annuity,  and  that  the 
assignees  had  notice  of  its  liability  to  the  debenture  creditors ; 
and  they  also  submit  that  this  decree  concludes  these  rights, 
and  that  it  is  inconsistent  with  the  former  decrees  and  orders 
of  the  Court,  by  which  they  were  declared  to  be  entitled  to 
payment  out  of  all  the  rents.  Is  there  any  case  in  which 
such  purchasers  as  Lord  Belfast  and  Mr.  Wallace  were 
held  to  have  a  prior  right  to  relief  before  *  prior  par-  *  660 
ties  who  have  a  like  title  ?  Between  equitable  pur- 
chasers, priority  in  time  is  priority  in  equity.  Had  not  the 
appellants  and  Lord  Donegal's  other  creditors  a  right  in  1822 
to  say  that  he,  a  debtor  to  the  trust  estate,  should  'not  have 
any  payment  out  of  it  until  the  creditors  were  paid.  Wal- 
lace was  well  aware  in  1822  of  the  liability  of  Lord  Donegal's 
estate  to  his  creditors.  The  trustees  were,  under  the  deed 
of  1799,  to  be  owners  of  the  estates  to  all  intents  and  pur- 
poses, accountable  only  for  the  rents  and  profits.  Lord 
Donegal's  interest  was  available  only  in  a  Court  of  Equity. 
His  right  was  not  in  strictness  a  rent-charge,  but  a  covenant 
with  his  creditors  to  receive  so  much  from  then}.  The  cred- 
itors' rights  extend  to  the  persons  claiming  under  Lord  Don- 
egal, because  these  had  notice  of  the  creditors'  claims.    The 
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trustees  were  not  chargeable  after  the  receiver  was  appointed, 
nor  is  the  receiver  accountable,  because  Lord  Donegal  put 
him  out  of  possession,  and  he  being  a  party  to  our  suit,  was 
accountable  to  the  Court  without  any  new  bill. 

No  answer  was  given  on  the  other  side  to  the  case  of  Priddy 
V.  Ro%e^  which  is  identical  with  this,  nor  to  Waring  v.  Covets 
try^  which  differed  from  Priddy  v.  Rose  only  in  this,  that  the 
subject  of  the  former  was  real  estate,  and  of  the  latter  per- 
sonalty. In  addition  to  these  cases,  he  referred  to  Purdew 
V.  Jackson*  (a) 

August  16. 

The  Lord  Chancellor.  —  My  Lords,  this  is  an  appeal 
from  a  decree  of  the  Lord  Chancellor  of  Ireland,  of  the 
5th  of   June,  1837,  by  which  it  was  declared  that  two 

annuities  of  50007.  and  10007.,  limited  to  Lord  Bel- 
*661    fast  *by  an  indenture  of  the  28th  of  October,  1822, 

and  an  annuity  of  4007.,  limited  by  the  same  deed  to 
Lord  Edward  Chichester,  were  well  charged  and  payable  out 
of  an  annuity  of  10,0007.  per  annum,  reserved  to  Lord  Don- 
egal by  a  deed  of  the  20th  of  April,  1799,  and  to  be  well 
charged  accordingly  upon  the  trust  term  of  ninety-nine  years 
created  by  the  last  mentioned  indenture,  and  to  be  now  pay- 
able under  the  terms  of  that  indenture,  out  of  the  rents  and 
profits  of  the  estates  comprised  in  that  term.  It  was  then 
referred  to  the  Master  to  take  an  account  of  what  was  due 
upon  the  foot  of  the  annuity  of  10,0007.,  which  had  accrued 
since  the  filing  of  Mr.  Wallace's  bill.  An  account  was  also 
directed  of  what  was  due  to  Mr.  Wallace  and  other  persons 
claiming  a  derivative  interest  in  the  annuities  as  settled  upon 
Lord  Belfast.  The  Master  was  also  directed  to  take  an 
account  of  all  incumbrances  specifically  charged  upon  the 
annuity  of  10,0007.  per  annum ;  and  this  is  the  decree  ap- 
pealed from.  The  order  appealed  from  was  a  consequential 
order  to  this  decree,  directing  the  receiver  already  appointed 
in  another  cause  of  ffoulditch  v.  Lord  Donegal^  to  be  extended 
to  the  cause  of  Wallace  v.  Bcmlditchy  and  that  the  money  that 
he  might  pay  in  should  be  placed  to  the  credit  of  both  causes. 

(a)  1  Bubs.  1. 
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The  new  cause  of  Hoidditch  v.  Lord  Donegal  is  a  suit  by 
certain  creditors  of  Lord  Donegal,  which  has  not  yet  been 
heard,  but  which  has  for  its  object  to  make  Lord  Donegal 
account  for  all  the  rents  received  by  him  from  certain  trust 
estates  (comprised  in  the  deed  of  1799),  from  the  year  1803 
till  the  appointment  of  the  receiver  in  1834,  after  giving  him 
credit  for  the  annuity  of  10,000Z. ;  and  that  what  shall  be 
found  due  from  him  upon  that  account  may  be  paid  out  of 
the  future  payments  of  the  aimuity  of  10,000Z. ;  and 
*  that  Lord  Donegal,  and  all  persons  claiming  through  *  662 
him,  may  be  restrained  from  receiving  any  part  of 
that  annuity  until  what  shall  be  so  found  due  from  Lord 
Donegal  shall  have  been  paid. 

The  bill  in  Wallace  v.  ffoulditch^  not  only  prayed  that  the 
title  of  Lord  Belfast  and  those  claiming  under  him,  against 
the  annuity  of  10,000Z.,  might  be  established,  but  also  for 
payment  thereof  out  of  the  estates,  and  out  of  certain  sums 
of  money  which  had  arisen  therefrom.  But  the  decree  does 
not  contain  any  directions  for  payment,  but  only  declares  the 
title  to  the  annuities  of  5000Z.  and  10002.,  and  400Z,  to  be 
good  as  against  the  annuity  of  10,0002.  It  does  not  appear 
that  the  decree  concludes  any  question  as  whether  these  three 
annuities  constitute  a  prior  charge  upon  the  10,000Z.  a  year  ; 
and  indeed  the  Master  is  directed  to  inquire  what  specific 
charges  there  are  upon  that  annuity ;  so  that  there  is  nothing 
in  the  decree  to  prevent  the  plaintiffs  in  the  cause  of  Hovlditeh 
V.  Lord  Donegal  from  establishing  a  prior  equitable  lien  upon 
this  annuity  of  10,000Z.  The  real  question  argued  at  the  bar 
does  not  seem,  therefore,  necessarily  to  arise ;  but  it  appears 
to  have  formed  the  subject  of  the  judgment  of  the  Lord 
Chancellor  of  Ireland,  and  being  one  of  the  highest  impor- 
tance to  the  parties,  your  Lordships  cannot  think  it  right  to 
dispose  of  this  appeal  without  considering  that  question. 

Now,  my  Lords,  two  points  arise  for  consideration :  first, 
whether  the  annuities  of  60002.  and  10002.,  and  4002.,  are 
charged  upon  and  payable  out  of  the  annuity  of  10,0002. ; 
secondly,  if  they  are,  then  whether  Houlditch,  and  the  other 
creditors  of  Lord  Donegal  claiming  under  the  trust-deed  of 
the  20th  of   April,  1799,    and  debentures  granted  in  pur- 
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was  the  proprietor  of  so  much  of  the  annuity  as  was  assigned. 
If  any  such  equity  existed,  it  must  have  been  founded  upon 
the  suit  in  this  country,  in  which  no  proceedings  were  had 
after  1808.  Laches  wHl,  in  most  cases,  bar  an  equity,  par- 
ticularly against  a  purchaser,  and  in  this  case  no  steps  were 
taken  to  enforce  that  equity  against  the  growing  pajrments  of 
the  10,000Z.  a  year,  either  in  the  cause  in  this  country  or  by 
proceedings  in  Ireland,  by  which  alone  it  could  have  been 
effectually  done,  until  the  filing  of  the  bill  in  Ireland  in  1836 ; 
and  the  claim,  so  far  as  the  purchaser  is  concerned,  now  is, 
to  arrest  the  future  payment  of  the  annuities  purchased  in 
1819  and  1822,  in  satisfaction  of  rents  received  by  Lord 
Donegal  before  1819 ;  whereas  such  equity  ought  to  have 
been  enforced  against  Lord  Donegal's  annuity  which  accrued 
immediately  after  that  time.  It  appears  to  me  that  if 
there  had  been  no  other  difficulties  in  this  case,  it 
*  666  *  would  have  been  hardly  possible  for  the  creditors  to 
have  enforced  such  a  claim  at  this  time.  But  what  is 
the  equity  sought  to  be  enforced  against  the  purchaser  ?  The 
owner  of  an  estate  conveys  it  to  trustees  upon  trust  to  pay  to 
himself  an  annual  sum,  and  to  apply  the  residue  in  satisfac- 
tion of  his  debts ;  and  he,  notwithstanding,  receives  the 
whole  of  the  rents,  and  that  after  an  injunction  and  the 
appointment  of  a  receiver.  The  creditors  claim  an  account 
and  payment  of  the  rents  so  received,  and  they  might  have 
been  entitled  to  the  interposition  of  a  Court  of  Equity  to 
arrest  the  future  payment  of  the  annuity  in  satisfaction  of 
the  creditors'  rents  so  received,  but  the  sum  so  due  for  rents 
received  does  not  otherwise  constitute  a  lien  upon  the  annu- 
ity ;  it  is  a  right  of  set-off  which  requires  an  Act  of  a  Court 
of  Equity  to  give  it  effect,  and  in  this  case  no  such  Act  had 
taken  place,  or  had  been  applied  for  at  the  time  the  pur- 
chaser's title  accrued. 

It  was  argued  that  the  purchaser  must  have  had  notice  of 
this  equity,  because  there  was  a  lis  pendens ;  but  without 
entering  into  the  question  how  far  the  lis  pendens  in  England 
was  noticed  in  Ireland,  it  is  most  material  to  consider  of  what 
the  suit  in  England  could  have  given  notice  ;  not  of  any  such 
equity  as  is  now  contended  for,  because  none  such  was  as- 
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serted  in  the  English  suit,  but  merely  of  the  order  for  an 
injunction  and  receiver,  which,  if  not  enforced,  might  have 
given  ground  for  the  claim;   but   the  presumption  would 
rather  be  that  they  had  been  enforced,  in  which  case  Lord 
Donegal  would,  at  all  events,  have  been  entitled  to  dispose  of 
his  10,000Z.  a  year.     The  title  of  the  creditors  depends  upon 
the  fact  of  Lord  Donegal's  having  continued  to  receive  the 
rents  after  the  injunction  and  appointment  of  a  re- 
ceiver; but  of  that  fact  the  suit  *gave  no  notice,  and    *  667 
the  creditor  never  asserted  any  title  founded  upon  that 
fact  till  the  year  1836  ;  for  though  bills  were  filed  in  Ireland, 
their  object  was  only  to  enforce  the  directions  of  the  decree 
in  England,  and  did  not  attempt  to  arrest  the  future  payment 
of  the  10,000Z.  •  The  creditors  of  Lord  Donegal,  though  seek- 
ing payment  of  their  debts,  and  having  obtained  a  decree  for 
that  purpose  in  1808,  left  Lord  Donegal  in  undisturbed  pos- 
session of  his  10,000Z.  a  year ;   and  in  1819  and  1822  he 
assigned  the  annuities  of  60002.  and  lOOOZ.,  and  400Z.,  for  a 
valuable  consideration,  the  two  first  to  Lord  Belfast,  who 
afterwards  made  them  the  subject  of  his  marriage  settlement, 
and  afterwards  assigned  his  interest  in  them  to  Mr.  Wallace 
as  a  security ;  and  after  this  great  length  of  time,  the  credit- 
ors now  seek  to  appropriate  the  future  payments  in  discharge 
of  the  amount  of  rent  received  by  Lord  Donegal  beyond  his 
10,000Z.  a  year  anterior  to  1819,  —  for  beyond  that  it  is  im- 
possible to  carry  their  claim, — and  that  against  Mr.  Wallace, 
who,  during  this  delay  and  abandonment  of  a  claim  on  the 
part  of  the  creditors,  hsis  from  time  to  time  been  advancing 
moneys  upon  the  security  of  the  annuities.     Under  these 
circumstances,  it  appears  to  me   clear  that  whatever  may 
have  originally  been  the  equities  of  the  creditors  of  Lord 
Donegal,  a  Court  of  Equity  will  not  lend  its  assistance  to 
enforce  them  against  the  parties  now  claiming  interest  in 
these  annuities. 

It  was  argued  that  the  remedy  of  the  parties  claiming  the 
annuities  was  to  apply  in  the  suit,  to  be  examined  'pro  tntereise 
suo  ;  but  although  it  is  true  that  a  Court  of  Equity  will  not 
permit  strangers  to  disturb  the  possession  of  its  receiver,  but 
will  itself  examine  any  claim  they  may  have  to  the  prop- 
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was  the  proprietor  of  so  much  of  the  annuity  as  was  assigned. 
If  any  such  equity  existed^  it  must  have  been  founded  upon 
the  suit  in  this  country,  in  which  no  proceedings  were  had 
after  1808.  Laches  wUl,  in  most  cases,  bar  an  equity,  par- 
ticularly against  a  purchaser,  and  in  this  case  no  steps  were 
taken  to  enforce  that  equity  against  the  growing  payments  of 
the  10,000Z.  a  year,  either  in  the  cause  in  this  country  or  by 
proceedings  in  Ireland,  by  which  alone  it  could  have  been 
effectually  done,  until  the  filing  of  the  bill  in  Ireland  in  1836 ; 
and  the  claim,  so  far  as  the  purchaser  is  concerned,  now  ijs, 
to  arrest  the  future  pajrment  of  the  annuities  purchased  in 
1819  and  1822,  in  satisfaction  of  rents  received  by  Lord 
Donegal  before  1819 ;  whereas  such  equity  ought  to  have  * 
been  enforced  against  Lord  Donegal's  annuity  which  accrued 
immediately  after    that   time.    It    appears  to  me   that   if 

there  had  been  no  other  difficulties  in  this  case,  it 
*  666    *  would  have  been  hardly  possible  for  the  creditors  to 

have  enforced  such  a  claim  at  this  time.  But  what  is 
the  equity  sought  to  be  enforced  against  the  purchaser  ?  The 
owner  of  an  estate  conveys  it  to  trustees  upon  trust  to  pay  to 
himself  an  annual  sum,  and  to  apply  the  residue  in  satisfEu^- 
tion  of  his  debts ;  and  he,  notwithstanding,  receives  the 
whole  of  the  rents,  and  that  after  an  injunction  and  the 
appointment  of  a  receiver.  The  creditors  claim  an  account 
and  payment  of  the  rents  so  received,  and  they  might  have 
been  entitled  to  the  interposition  of  a  Court  of  Equity  to 
arrest  the  future  pajrment  of  the  annuity  in  satisfaction  of 
the  creditors'  rents  so  received,  but  the  sum  so  due  for  rents 
received  does  not  otherwise  constitute  a  lien  upon  the  annu- 
ity ;  it  is  a  right  of  set-off  which  requires  an  Act  of  a  Court 
of  Equity  to  give  it  effect,  and  in  this  case  no  such  Act  had 
taken  place,  or  had  been  appUed  for  at  the  time  the  pur* 
chaser's  title  accrued. 

It  was  argued  that  the  purchaser  must  have  had  notice  of 
this  equity,  because  there  was  a  lis  pendens ;  but  without 
entering  into  the  question  how  far  the  lis  pendens  in  England 
was  noticed  in  Ireland,  it  is  most  material  to  consider  of  what 
the  suit  in  England  could  have  given  notice  ;  not  of  any  such 
equity  as  is  now  contended  for,  because  none  such  was  as- 
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serted  in  the  English  suit,  but  merely  of  the  order  for  an 
injunction  and  receiver,  which,  if  not  enforced,  might  have 
given  ground  for  the  claim ;   but   the  presumption  would 
rather  be  that  they  had  been  enforced,  in  which  case  Lord 
Donegal  would,  at  all  events,  have  been  entitled  to  dispose  of 
his  10,000Z.  a  year.     The  title  of  the  creditors  depends  upon 
the  fact  of  Lord  Donegal's  having  continued  to  receive  the 
rents  after  the  injunction  and  appointment  of  a  re- 
ceiver ;  but  of  that  fact  the  suit  *  gave  no  notice,  and    *  667 
the  creditor  never  asserted  any  title  founded  upon  that 
fact  till  the  year  1836  ;  for  though  bills  were  filed  in  Ireland, 
their  object  was  only  to  enforce  the  directions  of  the  decree 
in  England,  and  did  not  attempt  to  arrest  the  future  payment 
of  the  10,000i.  •  The  creditors  of  Lord  Donegal,  though  seek- 
ing payment  of  their  debts,  and  having  obtained  a  decree  for 
that  purpose  in  1808,  left  Lord  Donegal  in  undisturbed  pos- 
session of  his  10,0002.  a  year ;   and  in  1819  and  1822  he 
assigned  the  annuities  of  50002.  and  lOOOZ.,  and  400Z.,  for  a 
valuable  consideration,  the  two  first  to  Lord  Belfast,  who 
afterwards  made  them  the  subject  of  his  marriage  settlement, 
and  afterwards  assigned  his  interest  in  them  to  Mr.  Wallace 
as  a  security  ;  and  after  this  great  length  of  time,  the  credit- 
ors now  seek  to  appropriate  the  future  payments  in  discharge 
of  the  amount  of  rent  received  by  Lord  Donegal  beyond  his 
10,000Z.  a  year  anterior  to  1819,  —  for  beyond  that  it  is  im- 
possible to  carry  their  claim, — and  that  against  Mr.  Wallace, 
who,  during  this  delay  and  abandonment  of  a  claim  on  the 
part  of  the  creditors,  has  from  time  to  time  been  advancing 
moneys  upon  the  security  of  the  annuities.    Under  these 
circumstances,  it  appears  to  me  clear  that  whatever  may 
have  originally  been  the  equities  of  the  creditors  of  Lord 
Donegal,  a  Court  of  Equity  will  not  lend  its  assistance  to 
enforce  them  against  the  parties  now  claiming  interest  in 
these  annuities. 

It  was  argued  that  the  remedy  of  the  parties  claiming  the 
annuities  was  to  apply  in  the  suit,  to  be  examined  pro  intereae 
suo  ;  but  although  it  ia  true  that  a  Court  of  Equity  will  not 
permit  strangers  to  disturb  the  possession  of  its  receiver,  but 
will  itself  examine  any  claim  they  may  have  to  the  prop- 
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*  668    erty  over  which  *  the  receiver  is  appointed,  that  rule 

does  not  prevent  parties  from  filing  a  bill,  and  so 
asserting  a  title  to  property  over  which  a  receiver  may  have 
been  appointed  in  another  cause. 

On  the  part  of  the  creditors,  two  cases  were  cited  to  which 
I  think  it  right  to  refer.  The  first  in  point  of  date,  and  which 
seems  most  immediately  applicable  to  the  present  cause,  is 
that  of  Priddy  v.  Rose,  (a)  In  that  case,  the  tenant  for  life 
of  a  trust  fund  iavested,  and  who  was  debtor  to  that  trust 
fund  in  a  sum  of  money  which  he  had  covenanted  to  invest, 
charged  annuities  upon  the  dividends  of  the  invested  fund, 
and  became  bankrupt,  and  it  was  held  that  the  title  of  the 
trustees  to  retain  the  dividends  of  the  invested  fund,  in  satis- 
faction of  what  was  due  to  the  trust  fund,  by  the  bankrupt 
tenant  for  life,  was  to  be  preferred  to  the  title  of  the  annu- 
ities charged  upon  those  dividends.  It  is  to  be  observed 
that,  in  that  case,  the  bankrupt  was  tenant  for  life  of  the 
very  fund  of  which  he  retained  part,  and  the  trustees,  who 
were  to  pay  the  dividends  of  the  fund  invested,  were  the 
parties  to  whom  the  part  retained  was  due ;  whereas,  in  this 
case,  although  there  are  the  same  trustees  of  both  funds,  the 
funds  themselves  are  totally  distinct.  The  10,000Z.  per  annum 
was  the  property  of  Lord  Donegal,  and  all  the  surplus  of  the 
rents  was  applicable  to  the  payment  of  debts,  and  for  that 
purpose  was  the  property  of  the  trustees.  The  trustees  in 
that  case  had,  as  Sir  Wm.  Grant  observed,  a  right  at  any 
time  to  stop  the  dividends  in  order  to  make  good  the  defi- 
ciency in  the  trust  fund ;  and  he  held,  that  they  coiild  not  be 

deprived  of  that  right  by  the  grant  of  the  annuities  of 
*669    which  *they  had  no  knowledge;   and  concluded  by 

saying,  that  the  trustees  had  done  nothing  to  mislead 
the  annuitants,  or  to  forfeit  the  right  which  they  originally 
had.  In  that  case  the  parties  claiming  against  the  annuitants 
were  in  no  manner  accessory  to  the  creation  of  the  debt  of 
which  they  sought  payment,  whereas  in  this  case  the  whole 
arose  from  the  laches  of  the  creditors  in  permitting  Lord 
Donegal,  from  1803  till  the  time  of  granting  the  annuities,  to 
remain  in  possession,  not  only  of  his  10,0002.  per  annum,  but 

(a)  3  MeriT.  86. 
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of  the  whole  of  the  rents.  In  that  case,  Sir  Wm.  Grant  said, 
that  there  was  suflScient  to  give  the  annuitants  notice  of  the 
debt;  but  in  this  case,  even  if  the  annuitants  were  to  be 
affected  with  notice  of  the  proceedings,  such  proceedings 
could  not  have  led  them  to  the  supposition  that  the  rents  had 
not  been  received  by  the  receiver,  or  at  all  events  by  the 
trustees,  and  properly  applied.  I 

In  this  case  the  creditors  permitted  the  debt  to  arise  by 
iheir  own  negligence,  and  never  asserted  their  equity  against 
the  future  payments  of  the  10,000Z.,  until  the  right  of  those 
persons  had  been  created,  and  been  enjoyed  for  many  years, 
and  had  become  the  subject  of  settlement  and  charge ;  and 
in  that  view  of  the  case,  the  decision  in  Q-eorge  v.  Mil" 
hanke  (a)  is  applicable.  Another  case  was  referred  to,  of 
Waring  v.  Coventry^  (6)  which  was  also  relied  upon,  but  that 
case  does  not  appear  to  me  to  have  any  bearing  upon  the 
present  case.  In  that  case,  the  tenant  for  life  had  charged 
the  corpus  of  the  estate  with  a  larger  sum  than  he  was 
authorized,  to  charge,  which  was  apparent  &om  the  deed 
under  which  the  annuitants  claimed;  and  those  en- 
titled in  *  remainder  were  guilty  of  no  laches,  and  had  *  670 
a  clear  title  to  have  the  inheritance  exonerated  from 
the  excess  of  charge,  out  of  the  life-estate. 

My  Lords,  for  these  reasons,  I  think  that  the  title  of  the 
respondent  Wallace  is  to  be  preferred  to  the  equity  asserted 
by  Lord  Donegal's  creditors,  and  that  the  decree  of  the  Court 
below  is  right,  and  that  the  appeal  ought  to  be  dismissed 
with  costs. 

The  decree,  was  accordingly  afSrmed,  with  costs. 

(a)  9  Ves.  190.  (6)  2  My.  &  K.  406. 
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WRIT  OF  ERROR 


WRIGHT  V.  TATHAM. 

1838. 

George  Wbight Plaintiff  in  Error. 

Sandpord  Tatham Defendant  in  Error. 

On  a  question  of  the  competency  of  a  party  to  make  a  will,  letters  written 
to  that  party  by  third  persons  since  deceased,  and  found  (many  years 
after  their  date)  among  his  papers,  are  not  admissible  in  evidence, 
without  proof  that  he  himself  acted  upon  them.^ 

Februaiy  12, 18.    May  22.    June  7. 

This  waa  an  action  of  ejectment  commenced  in  the  Court 
of  King's  Bench  by  the  defendant  in  error  against  the  plain- 
tiff in  error,  to  recover  possession  of  lands  in  Lancashire. 

The  first  occasion  on  which  this  cause  came  before  a  jury 
was  on  an  issue  of  devisavit  vel  non^  directed  by  the  Court  of 
Chancery,  and  tried  before  Mr.  Justice  Park,  at  the  spring 
assizes,  1830,  at  York,  to  which  venue  the  cause  had  been 
removed,  on  account,  as  it  was  alleged,  of  the  great  excite- 
ment and  prejudice  prevailing  in  Lancashire  on  the 
*  6jri  subject  in  dispute.  *  The  verdict  then  found  afl^med 
the  will.  A  motion  for  a  new  trial  having  been  made 
before  Sir  J.  Leach  and  refused,  it  was  renewed  before  Lord 
Brougham,  C,  who,  in  consequence  of  having  been  coimsel 
for  Admiral  Tatham  in  the  trial  of  the  issue  and  on  the  motion 
before  Sir  J.  Leach,  called  to  his  assistance  in  the  hearing  of 
it  Lord  Chief  Justice  Tindal  and  Lord  Lyndhurst,  C.  B., 
and  who  finally,  upon  their  advice,  delivered  judgment, 
refusing  the  motion.  (^Tatham  v.  Wright^  2  Russ.  &  My.  !)• 
The  heir-at-law  then  brought  ejectment,  and  the  first  trial 
came  on  before  Mr.  Baron  Gurnet,  at  the  Lancashire  spring 
assizes,  in  1883,  when  a  verdict  was  found  for  the  plaintiff. 
Letters,  the  admissibility  of  which  in  evidence  was  the  ques- 
>  See  1  Greenl.  £7.  §  101. 
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tion  now  brought  before  the  House,  were  rejected.  A  bill  of 
exceptions  having  been  tendered,  the  case  was  argued  in  the 
Exchequer  Chamber;  and  a  division  of  opinion  occurring 
among  the  Judges,  a  ventre  de  novo  was  awarded.  (  Wright 
y.Tatham,  1  Ad.  &  El.  8 ;  8  Nev.  &  Mann.  260).  The  cause 
eame  on  again  for  trial  before  the  same  learned  Baron,  at 
the  Lancashire  summer  assizes,  1834,  when  the  same  letters 
being  again  tendered  in  evidence,  he  received  them,  and  the 
jury  found  a  verdict  for  the  defendant.  A  motion  was,,  upon 
this  groimd  (and  some  others  not  now  in  discussion),  made 
for  a  new  trial ;  and  Lord  Denman,  after  time  taken  to  con- 
sider, delivered  the  judgment  of  the  Court,  declaring  the 
letters  to  be  inadmissible,  and  therefore  making  the  rule  for 
a  new  trial  absolute.  (7  Ad.  &  El.  818.  880,  and  6  Nev.  & 
Man.  182).  At  the  Lancashire  summer  assizes,  in  1886,  the 
cause  was  again  tried  before  Mr.  Justice  Colebidoe.  The 
letters  were  tendered  and  rejected,  and  the  jury  found  a 
verdict  for  the  plaintiff.  Bills  of  exceptions  were  tendered 
by  both  parties.  Judgment  was  signed  as  of  course 
*  for  the  plaintiff  in  the  Court  of  King's  Bench,  and  *  672 
a  writ  of  error  was  then  brought  in  the  Exchequer 
Chamber,  embodying  the  exceptions  tendered  on  both  sides, 
and  the  case  was  argued  in  Hilary  vacation,  1887,  before 
Lord  Chief  Justice  Tindal,  Justices  Park,  Gaseleb,  and 
BosANQUET,  and  Barons  Pabke  and  Gubnet;  and  again  in 
Easter  vacation  of  that  year,  before  the  same  learned  Judges, 
with  the  exception  of  Mr.  Justice  Gaselee,  who  had  retired, 
and  whose  place  had  been  supplied  by  Mr.  Justice  Coltman. 
The  Judges  were  equally  divided  in  opinion,  and  the  judg- 
ment of  the  Court  below  was  therefore  affirmed.  (7  Ad.  & 
El.  886,  408,  and  2  Nev.  &  Perry,  806).  Upon  this  affirmance 
the  present  writ  of  error  in  Parliament  was  brought. 

The  bill  of  exceptions  tendered  by  the  plaintiff  in  error  was 
in  substance  as  follows :  — 

And  upon  the  said  trial  it  became  and  was  a  matter  in  con- 
troversy and  at  issue  between  the  said  parties  whether  or  not 
the  said  John  Marsden  was  and  had  been,  from  his  attaining 
to  competent  age  in  the  year  1779,  and  down  to  and  at  the 
time  of  his  making  the  will  and  codicil  in  question  in  the 
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years  1822  and  1825  respectively,  a  persop  of  sane  mind  and 
memory,  and  capable  of  making  a  will ;  and  as  evidence  to 
maintain  the  afl&rmative  of  the  said  matter  in  controversy 
and  at  issue,  the  counsel  for  the  said  defendant  proved  that 
after  the  death  of  the  said  John  Marsden  many  letters  ad- 
dressed to  him  by  various  persons  were  found,  with  other 
papers,  in  a  cupboard  under  his  bookcase  in  his  private 
room,  and  that  to  many  of  these  letters,  letters  had  been 
written  and  sent  in  answer,  which  last  mentioned  letters 
were  proved  to  be  in  the  handwriting  of  and  signed  by  the 
said  John  Marsden,  and  that  upon  some  others  of  the  letters 

so  found  there  were  indorsements  in  the  handwriting 
*673    of  *the   said   John  Marsden;   and  which  letters  so 

answered  and  indorsed,  were  tendered  and  received 
in  evidence  upon  the  said  matter  in  controversy  and  at  issue. 
That  amongst  the  letters  so  found,  there  was  found  a  letter 
addressed  to  the  said  John  Marsden  by  one  Charles  Tatham, 
the  brother  of  the  said  Sandford  Tatham,  and  a  cousin  of 
the  said  John  Marsden,  who  was  at  the  time  of  the  date  and 
writing  of  the  said  letter,  and  for  some  years  after,  staying 
in  America,  and  which  letter  purported  to  be  dated,  "  Alex- 
'  andria,  12th  October,  1784,"  and  which  letter  was  open  and 
the  seal  broken,  and  of  which  the  following  is  a  copy :  — 

"  My  dear  Cousin,  —  You  should  have  been  the  first  person 
in  the  world  I  would  have  wrote  too  hadn't  my  time  been 
imploy'd  by  affairs  that  called  for  my  more  imeadeate  aten- 
tion,  in  the  first  place  I  am  call'd  upon  by  my  buseness  it 
being  the  first  consideration  must  by  no  means  be  neglected. 
As  for  my  brother  his  goodness  is  such  that  I  know  he  will 
excuse  me  till  I  am  more  disengaged  was  I  to  write  to  him 
in  my  present  embarased  situation  I  perhaps  might  only  do 
justice  to  my  own  feeUngs  &  he  might  construe  it  deceit  so 
different  an  opinion  have  I  of  him  to  mankind  in  genl.  who 
above  all  things  are  fond  of  flattery.  I  shall  now  proceed  to 
give  you  a  small  idea  of  what  has  passed  since  my  departure 
from  Whitehaven  as  I  supose  Harry  long  ere  now  has  told  you 
the  rest.  We  sail'd  the  14th  July  &  had  good  weather  the 
chief  of  the  way,  but  as  you  know  nothing  of  sea  fkreing 
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matters  it  is  no]}  worth  while  to  dwell  upou  the  subject 
we  reach'd  the  Cape  of  Virginia  the  18th  Septr.  but  did  not 
get  heare  till  the  beginning  of  the  present  month  so  we  were 
about  twenty  days  in  coming  860  miles.  When  I  arrived  I  was 
no  little  consirned  to  find  the  town  in  a  most  shocking 
condition  the  people  *  dicing  from  6  to  10  per  day  &  *  674 
scarsely  a  single  house  in  town  cleare  of  descease 
which  proves  to  be  the  putrid  fevour.  I  am  going  to  Phil- 
adilphia  in  a  few  days  if  God  spares  my  life  and  permits  me 
my  health  and  their  I  intend  to  stay  till  affairs  here  bare  a 
more  friendly  aspect,  &  so  the  next  time  you  here  from  me 
will  be  I  expect  from  that  place,  tho'  you'l  please  to  direct 
to  me  heare  as  usual.  God  bless  you  my  dear  cousin  and 
may  you  stiU  be  blessd.  with  health,  which  is  one  of  the 
greatest  blessings  we  require  hear  is  the  sinseare  wish  of 
dr.  Cosn.  your  affect,  kinsman  and  very  humble  servt.,  Cha. 
Tatham.  —  P.  S.  Pray  give  my  kind  love  to  my  aunt  my 
brother  and  my  cousin  Betty,  allso  my  complements  to  all 
the  rest  of  the  family  and  all  others  my  former  acquintances, 
&c.  — Alexandria  12th  Octr.  1784." 

And  the  counsel  for  the  said  defendant  further  proved  that 
the  said  letter  was  marked  with  the  London  post-mark  as  a 
ship-letter,  and  was  in  the  handwriting  of  the  said  Charles 
Tatham,  and  addressed .  to  the  said  John  Marsden,  Esquire, 
Wennington  Hall,  where  the  said  John  Marsden  then  resided ; 
and  it  was  also  proved  that  the  said  Charles  Tatham  was  per- 
sonally acquainted  with  the  said  John  Marsden,  and  had  been 
dead  many  years.  And  amongst  the  said  papers  of  the  said 
John  Marsden  there  was  found  the  following  draft  or  copy 
of  a  letter  from  the  said  John  Marsden,  to  the  said  Charles 
Tatham,  in  the  handwriting  of  the  said  John  Marsden :  — 

"Dear  Cousin,  —  I  received  your  letter  some  time  ago, 
wherein  you  mentioned  that  you  had  sent  me  a  map  of  the 
United  States  of  America,  to  the  care  of  Mr.  George  Welsh, 
merchant,  in  Liverpool.  I  deferred  writing  till  such 
times  as  I  had  made  inquiry  *  after  it,  but  did  not  get  *  676 
the  map  till  the  7th  instant.     You  mentioned  in  your 
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letter  that  you  had  sent  me  a  small  quantity  of  dried  fruit : 
I  received  nothing  but  the  map,  for  which  I  am  obliged  to 
you.  My  aunt  has  had  very  poor  health  since  you  left  Eng- 
land, she  has  scarce  ever  been  well ;  I  am  in  hopes  she  is 
getting  better  again ;  I  think  that  change  of  air  and  a  journey 
would  be  of  service  to  her.  We  have  lately  had  an  account 
of  poor  Mrs.  Smith's  death ;  she  died  at  St.  Albans  the  7th 
instant.  My  aunt  has  had  a  letter  from  your  brother  Harry, 
he  is  very  well.  It  is  reported  that  your  acquaintance,  Mr. 
John  Bradshaw,  is  going  to  be  married  to  a  Miss  Fell,  of 
Lancaster ;  whether  there  is  any  truth  in  it  or  not,  I  cannot 
tell.  I  suppose  you  have  received  my  last,  letter,  wherein 
you  will  see  an  account  of  your  nurse's  death.  I  have 
nothing  further  to  add,  but  compliments  from  my  aunt  and 
your  cousin  Betty.  I  am,  dear  cousin,  your  affectionate 
kinsman,  J.  Mabbden.  —  Wennington  Hall,  June  1st,  1787. 
"  C.  Tatham,  Esq.'' 

Which  draft  or  copy  of  such  letter,  from  the  said  John  Mars- 
den  to  the  said  Charles  Tatham,  was  produced  and  read  in 
evidence  on  the  part  of  the  said  defendant.  And  thereupon 
the  counsel  for  the  said  defendant  proposed  and  tendered  the 
said  letter  of  the  said  Charles  Tatham  to  be  admitted  and 
read  to  the  jury  as  evidence  for  the  defendant,  upon  the  said 
matjter  so  in  controversy  and  at  issue  as  aforesaid ;  but  the 
counsel  for  the  said  lessor  of  the  plaintiff  objected  to  the 
admissibility  of  such  letter  as  evidence,  and  to  its  being  read 
to  the  juiy ;  and  the  said  Justice  stated  his  opinion  to  be,  and 

held,  that  the  said  letter  was  not  by  law  admissible  as 
*'676    evidence,  and  refused  to  *  admit  the  same  to  be  read 

to  the  jury.  Whereupon  the  counsel  for  the  said  de- 
fendant made  his  exception  to  the  said  opinion  and  ruling 
of  the  said  Justice,  and  tendered  this  his  bill  of  exceptions 
thereon.  And  also  as  evidence  to  maintain  the  affirmative 
of  the  said  matter  so  in  controversy  and  at  issue  as  aforesaid, 
the  counsel  for  the  said  defendant  proved  that  after  the  death 
of  the  said  John  Marsden,  and  at  the  same  time  and  place 
where  the  said  letter  from  the  said  Charles  Tatham  was 
found,  there  was  found  amongst  the  said  letters  before  men- 
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tioned  a  letter  addressed  to  the  said  John  Marsden,  at  Wen- 
nington  aforesaid,  where  he  then  resided,  by  one  Oliver 
Marton,  and  which  letter  purported  to  be  dated  20th  May, 
1786,  and  was  open,  and  the  seal  of  which  was  broken,  and 
of  which  the  following  is  a  copy :  — 

"Dear  Sir, — I  beg  that  you  will  order  your  attorney  to 
wait  on  Mr.  Atkinson  or  Mr.  Watkinson,  k  propose  some 
terms  of  agreement  between  you  and  the  parish  or  township, 
or  disagreeable  things  must  unavoidably  happen.  I  recom- 
mend that  a  case  should  be  settled  by  your  &  their  attorneys, 
&  laid  before  councill,  to  whose  opinion  both  sides  should 
submit,  otherwise  it  will  be  attended  with  much  trouble  &; 
expense  to  both  parties.  I  am,  Sr.  with  compliments  to  Mrs. 
Cookson,  your  humble  servant,  &c. 

"Oliveb  Marton. 

**  May  ye  20th,  1786.  I  beg  the  favour  of  an  answer  to 
this. 

**  John  Marsden,  Esq.,  Wennington." 

And  the  counsel  for  the  said  defendant  further  proved  that 
the  said  Oliver  Marton  was  at  the  date  and  writing  of 
the  said  letter  the  vicar  of  Lancaster,  *  a  town  about  *  677 
eleven  miles  distant  from  the  then  residence  of  the  said 
John  Marsden,  that  he  was  acquainted  with  the  said  John 
Maisden,  and  that  he  had  been  dead  upwards  of  thirty  years, 
and  tliat  the  letter  was  in  his  handwriting.  And  the  counsel 
for  the  said  defendant  further  proved  that  one  James  Barrow 
was  at  the  time  of  the  date  of  the  said  letter  the  attorney  of  the 
said  John  Marsden,  and  had  been  dead  upwards  of  thirty-five 
years,  and  that  an  indorsement  on  the  back  of  the  said  letter, 
of  these  words,  *'  20th  May  1786.  Letter  from  Mr.  Marton 
to  Mr.  Marsden,"  was  in  the  handwriting  of  the  said  James 
Barrow ;  and  thereupon  the  said  counsel  for  the  said  defend- 
ant proposed  and  tendered  the  said  letter  to  be  admitted  and 
read  to  the  jury  as  evidence  for  the  said  defendant  upon  the 
matter  so  in  controversy  and  at  issue  as  aforesaid.  But  the 
counsel  for  the  lessor  of  the  said  plaintiff  objected  to  the  ad- 
missibility of  such  letter  as  evidence,  and  to  its  being  read  to 
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the  jury ;  and  the  said  Justice  stated  his  opinion  to  be,  and 
held,  that  the  said  letter  was  not  by  law  admissible  as  evi- 
dence, and  refused  to  admit  the  same  to  be  read  to  the  jury. 
Whereupon  the  counsel  for  the  said  defendant  made  his  excep- 
tion to  the  said  opinion  and  ruling  of  the  said  Justice,  and 
tendered  this  his  bill  of  exceptions  thereon.  And  also  to 
maintain  the  affirmative  of  the  said  matter  so  in  controversy 
and  at  issue  as  aforesaid,  the  counsel  for  the  said  defendant 
proved  that  after  the  death  of  the  said  John  Marsden,  and  at 
the  same  time  and  place  when  the  said  letters  from  the  said 
Charles  Tatham  and  Oliver  Marton  were  found,  there  was 
found  amongst  the  said  letters  before-mentioned  a  letter  ad- 
dressed to  the  said  John  Marsden  by  one  Henry  Ellershaw, 
which  was  open,  and  the  seal  of  which  was  broken,  of  which 
the  following  is  a  copy :  — 

*  678        *  **  Dear  Sir, — I  should  ill  discharge  4he  obligation 

I  feel  myself  under  if,  in  relinquishing  Hornby,  I  did 
not  offer  you  my  most  grateful  acknowledgpnents  for  the 
abundant  favours  of  your  hospitality  and  beneficence.  Grati- 
tude is  all  that  I  am  able  to  give  you,  and  I  am  happily  con- 
fident that  it  is  all  that  you  expect.  I  have  only,  therefore, 
to  assure  you,  that  no  circumstances  in  this  world  will  ever 
obliterate  from  my  heart  and  soul  the  remembrance  of  your 
benevolent  politeness.  May  the  Good  Almity  long  bless  you 
with  health  and  happiness  I  and  when  his  providence  shall 
terminate  your  Xtian  warfare  upon  earth,  may  the  angels  of 
the  Lord  welcome  you  into  blessedness  everlasting  I  It  will 
afford  me  pleasure  to  continue  my  services  during  the  vacancy, 
if  agreeable  to  you.  With  every  sentiment  of  respect  and 
affection  to  yourself  and  the  worthy  family  at  the  Castle,  I 
hope  you  will  ever  find  me  your  grateful,  faithful  and  obliged 
servant,  Henry  Ellershaw. — Please  deliver  the  enclosed  to 
Mr.  Wright,  Chapel-le-Dale,  3d  Octor.  1799."— Addressed 
"  John  Marsden,  Esqre.  Hornby  Castle." 

And  the  counsel  for  the  said  defendant  further  proved  that 
the  said  Henry  Ellershaw  had  been  for  several  years  the  curate 
of  the  cliapelry  of  Hornby,  to  which  he  had  been  appointed 
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by  the  said  John  Marsden,  as  patron  of  the  said  chapelry, 
and  that  he  was  well  acquainted  with  the  said  John  Mars- 
den  ;  that  he  had  been  dead  some  years ;  that  the  letter  was 
in  his  handwriting,  and  that  it  had  been  written  by  him  in 
the  presence  of  the  Rev.  John  Gamett,  his  assistant,  when 
he  the  said  Henry  Ellershaw  was  about  relinquishing  the  said 
preferment. '  And  thereupon  the  said  counsel  for  the 
said  defendant  proposed  •  and  tendered  the  said  letter  *  679 
to  be  admitted  and  read  to  the  jury,  as  evidence  for 
the  said  defendant  upon  the  matter  so  in  controversy  and 
at  issue  as  aforesaid ;  but  the  counsel  for  the  said  plaintiff 
objected  to  the  admissibility  of  such  letter  as  evidence,  and 
to  its  being  read  to  the  jury  ;  and  the  said  Justice  stated  his 
opinion  to  be,  and  held,  that  the  said  letter  was  not  by  law 
admissible  as  evidence,  and  refused  to  admit  the  same  to  be 
read.  Whereupon  the  counsel  for  the  said  defendant  made 
his  exception  to  the  said  opinion  and  ruling  of  the  said  Justice, 
and  tendered  this  his  bill  of  exceptions  thereon. 

Sir  F.  Pollock  and  Sir  W.  Follett  (Mr.  Martin  was  with 
them),  for  the  plaintiff  in  error. — In  considering  the  propriety 
of  the  rejection  of  this  evidence,  the  nature  of  the  case  itself 
must  be  recollected.  The  question  for  the  decision  of  the 
jury  was,  whether  Mr.  Marsden  was  competent  to  make  his 
will.  Certain  evidence  Rendered  to  the  jury,  and  bearing 
directly  on  this  issue,  was  rejected.  This  evidence  tended 
to  show  that  he  was  competent  to  make  his  will.  It  con- 
sisted of  letters  which  had  been  sent  to  Mr.  Marsden  by  one 
of  his  cousins,  and  two  other  persons,  and  these  letters  were 
admissible,  as  forming  part  of  the  personal  history  of  Mr. 
Marsden.  The  reading  of  such  evidence  is  quite  consistent 
with  modem  practice.  Prett  v.  Fair  doughy  (a)  and  Hage- 
dom  V.  Beid.  (6)  There  are  two  points  which  prove  this 
evidence  to  be  admissible.  In  the  first  place,  it  may  be  laid 
down  as  a  rule,  that  on  an  inquiry  whether  a  person  is  of 
soimd  mind  at  a  particular  period,  letters  written  to  him  at 
the  time,  and  after  his  death  found  in  his  custody, 
are  admissible  *  in  evidence  to  show  the  treatment  he  *  680 
(a)  8  Camp.  305,  397.  (b)  Id.  879. 
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received  from  persons  acquainted  with  him.  The  second 
question  is,  whether  the  letters  set  out  in  this  bill  of  excep- 
tions are  admissible  under  this  rule.  The  issue  is  not  a  ques- 
tion of  fact,  but  of  opinion,  founded  on  fact.  It  must  be 
conceded  that  if  a  person  is  living  who  knew  him  well,  such 
person  may  be  examined  as  to  the  state  of  mind  of  the 
deceased.  Cannot  this  examination  of  persons  be  made  after 
their  death,  through  the  medium  of  their  own  letters?  What 
is  the  practice  of  the  Ecclesiastical  Courts  in  this  matter?  It 
is  shown  in  the  case  of  Dtmis  v.  D<movan^  (a)  where,  in  a 
suit  for  nidlity  of  marriage,  the  libel  stated  that  the  marriage 
was  solemnized  during  the  minority  of  the  complainant ;  and 
one  of  the  proofia  of  the  father's  dissent  was  a  letter,  which 
purported  to  have  been  written  two  months  after  the  mar-, 
riage,  and  as  soon  as  the  marriage  came  to  the  father's 
knowledge.  It  was  objected  that  this  letter  was  not  admis- 
sible, because  it  might  have  been  written  with  a  view  to  a 
suit  for  nullity.  Dr.  Lushington,  in  delivering  judgment, 
said,  ^^  The  letter  is  admissible,  not  as  the  declaration  of  the 
father  simply,  but  as  part  of  the  res  gestce  connected  with  the 
marriage."  On  a  similar  principle,  the  letters  here  are  admis- 
sible. The  principles  of  receiving  evidence  must  in  all  Courts 
be  the  same  ;  nor  in  the  Ecclesiastical  Courts  can  those  prin- 
ciples be  changed  by  the  circumstance  that  in  the  Ecclesiasti- 
cal Courts  the  Judges  are  Judges  of  the  law  and  of  the  fact. 
The  acts  of  persons  who  well  knew  the  deceased  are  the  best 
evidence  of  their  opinion  of  him.    They  are  opinions  expressed 

at  the  time,  without  any  disguise  and  without  any 
*681    premeditated  purpose.    *  Suppose,  for  instance,  that 

the  electors  in  a  borough  had  elected  a  man  their  repre- 
sentative in  Parliament,  would  not  that  be  good  evidence  of 
their  belief  in  his  competency  ?  The  treatment  of  a  man  by 
his  neighbours  may  have  various  degrees  of  confidence,  and 
these  degrees  are  best  shown  by  their  particular  acts  towards 
him  during  his  life.  Asking  a  person  to  take  the  sacrament, 
or  lending  money  to  him  on  his  bond,  would  in  like  manner 
show  a  belief  in  his  competency.  If  the  person  to  whom  the 
letters  are  sent  acts  upon  them,  they  most  clearly  become 
(a)  8  Hagg.  801,  808. 
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evidence.  So  they  would,  on  proof  that  he  deposited  them 
in  a  place  where,  with  reference  to  the  business  on  which 
they  were  written,  they  ought  most  properly  to  be  found. 
The  principle  of  this  rule  was  fully  adopted  by  this  House  in 
the  Bishop  of  Meath  v.  Marquess  of  Winchester,  (a)  It  may 
be  contended,  that  if  such  papers  are  admitted  in  evidence, 
they  will  be  fraudulently  put  into  places  in  order  that  they 
may  be  found ;  and  no  doubt  the  rule  will  be  liable  to  such 
objection.  But  such  a  proceeding  cannot  be  presumed.  In 
a  case  of  high  treason  itself,  such  evidence  has  been  admit- 
ted. (6)  If  in  such  a  case  the  Court  would  not  reject  the 
letters  on  the  ground  of  such  a  presujnption,  they  cannot  be 
rejected  on  that  ground  here.  Some  of  these  letters  were 
found  in  the  same  place  with  others  which  had  been  answered 
or  indorsed  by  the  testator,  and  were  therefore  admissible 
beyond  all  doubt,  and  they  were  accordingly  admitted ;  and 
the  circumstance  of  all  being  found  together,  raises  the 
strongest  presumption  that  all  were  put  into  the  same 
place  by  him.  Under  these  *  circumstances,  it  is  im-  *  682 
possible  to  say  that  these  letters  can  be  rejected,  with- 
out the  House  at  once  declaring  that  the  testator  was  incapa- 
ble of  either  reading  or  writing.  The  question,  therefore, 
has  been  reduced  to  this,  not  whether  the  testator  was  capa- 
ble of  making  a  will,  but  whether  he  was  capable  of  reading 
and  writing  the  letters  found  in  his  custody.  Of  that  there 
can  be  no  possibility  of  doubt,  since  some  of  the  letters  have 
his  indorsement  upon  them.  The  letters  which  are  written 
by  other  persons  to  the  testator  on  matters  of  business,  are 
not  merely  opinions  of  the  writers  expressed  to  a  person,  but 
acts  done  by  them  with  respect  to  a  person  with  whom  they 
would  not  have  acted  but  in  the  belief  of  the  soundness  of 
his  mind.  Acts  done  by  persons  many  years  ago,  and  now 
proved  by  the  production  of  letters  admitted  to  have  been 
written  by  them,  must  be  better  evidence  of  the  opinions 
then  entertained  by  those  persons  of  the  party  to  whom  the 
letters  were  written,  than  their  evidence,  if  now  given  in  the 
witness  box,  could  possibly  be.    Suppose  a  clergyman  was  to 

(a)  Ante,  Vol.  iv.  pp.  224-234. 

(6)  The  King  v.  Home,  1  East,  P.  C.  98. 
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disappear  from  his  residence,  and  forty  years  afterwards  a 
body  was  found  with  the  pockets  appearing  to  have  remained 
untouched  for  many  years,  and  in  those  pockets  were  found 
letters  addressed  to  a  person  as  a  clergyman,  and  bearing  the 
marks  of  having  been  opened  and  read,  would  not  those  let- 
ters be  evidence  in  any  proceeding  respecting  the  identity  of 
the  clergyman,  to  show  that  the  person  in  whose  pockets  they 
had  been  found  was  the  clergyman  who  had  disappeared 
about  the  date  of  the  letters  ?  They  would  be  evidence  of 
that  fact,  and,  as  such  evidence,  ought  to  be  left  to  the  jury. 
Doe  d.  Patteshall  v.  Turford  (a)  is  not  a  direct  author- 

*  683    ity  on  the  question,  •  but  it  shows  the  opinion  of  the 

Judges  of  the  Court  of  King's  Bench,  that  what  is 
written  at  a  particular  time  may  be  evidence  to  be  considered 
by  a  jury  as  to  what  was  done  at  that  time  by  the  party  mak- 
ing the  writing.  There  is  no  objection  made  to  receive  the 
letters  written  by  the  testator ;  but  if  others  are  foimd  with 
them  of  nearly  the  same  date,  and  some  of  them  acted  upon 
by  the  testator,  and  all  put  away  in  his  usual  place  of  deposit- 
ing letters,  surely  all  are  equally  admissible,  and  all  ought  to 
be  received  together.  It  is  admitted,  that  if  he  had  marked 
them  they  might  be  read ;  yet  the  marking  of  them  would 
not  alone  prove  that  he  had  read  them.  The  principle  on 
which  all  these  letters  are  admissible  is,  that  they  form  part 
of  ouB  entire  transaction.  On  this  principle,  the  letters  of  a 
wife  written  to  her  husband  before  the  time  of  an  alleged 
adultery  are  admitted,  in  an  action  by  him  against  the  adul- 
terer, for  the  purpose  of  showing  what  were  the  terms  on 
which  she  had  lived  with  her  husband.  The  wife  herself  is 
not  examined, — but  her  letters  are  read.  Why?  because 
credit  is  given  to  her  for  having  acted  with  sincerity  at  the 
time  ;  and  her  letters  are  receivable  to  show  the  state  of  her 
affections  before  her  elopement,  being  written  at  a  moment 
when  she  had  no  purpose  to  answer  in  writing  them. 

Mr.  Creswell  and  Mr.  Starkie,  for  the  defendant  in  error.  — 
The  principles  on  which  the  decision  of  this  case  must  turn 
are  stated  in  the  book  on  Evidence,  where  the  admission  of 
(a)  3  B.  &  Ad.  890. 
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collateral  evidence  for  the  purpose  of  indirect  proof  is  treated 
of :  "  All  the  surrounding  facts  of  a  transaction,  or,  as  they 
are  usually  termed,  the  res  gestce,  may  be  submitted  to  a  jury, 
provided  they  can  be  established  by  competent  means, 
*  and  afford  any  fair  presumption  or  inference  as  to  the  *  684 
question  in  dispute."  (a)  It  is  clear  that  the  best  evi- 
dence is  where  the  witnesses  are  produced,  and  subjected  to 
cross-examination,  for  from  that  alone  is  the  best  estimate  of 
the  character  of  the  evidence  to  be  obtained.  It  is  true  that 
acts  are  admissible  in  evidence,  but  then  they  must  not  be  the 
acts  of  third  persons  upon  indifferent  matter ;  although  great 
latitude  is  justly  allowed  by  the  law  to  the  reception  of  indi- 
rect or  circumstantial  evidence.  "The  law  interferes  to 
exclude  all  evidence  which  falls  within  the  description  of  res 
inter  alios  acta.^*  (6)  Taken  in  the  strongest  manner,  what 
do  these  letters  amount  to?  nothing  more  than  the  opin- 
ion of  the  individuals  by  whom  they  are  written.  But  this 
is  an  opinion  not  delivered  on  oath.  On  that  ground  alone  it 
is  objectionable.  It  is  still  more  objectionable  when  it  is 
recollected  that  it  is  an  opinion  the  grounds  of  which  cannot 
now  be  examined,  nor  its  real  nature  and  character  ascer- 
tained. This  observation  which  applies  with  regard  to  the  let- 
ter of  Mr.  Ctarles  Tatham  may  be  made,  with  at  least  equal 
force,  in  the  case  of  that  written  by  Mr.  Ellershaw.  But 
even  if  the  letters  themselves,  provided  that  they  had  reached 
Mr.  Marsden,  could  be  treated  as  admissible,  there  is  no  proof  * 
that  they  ever  did  reach  him.  Then,  ex  concessis^  they  are 
not  admissible.  It  is  said  that  these  letters  form  part  of  the 
personal  history  of  the  testator.  But  his  personal  history 
must  consist  of  his  acts,  not  of  the  opinions  formed  of  him 
by  people  in  his  neighbourhood,  or  by  his  distant  relations. 
Even  treatment  of  him  by  other  persons  is  no  better  than 
opinion.  Foreigners  may  send  letters  written  in  their 
own  languages  to  a  London  *  merchant,  on  the  busi-  *  685 
ness  of  his  house.  His  situation  would  seem  to  render 
it  probable  that  he  understood  those  letters ;  but  the  fact 
that  they  were  sent  to  him  would  not  prove  such  to  be  the 

(a)  Stark,  on  Evid.  vol.  1,  p.  57  ;  2d  edit.  (6)  Ibid.  p.  68. 
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case.  Yet  that  would  be  part  of  his  treatment  by  othets. 
The  treatment  of  a  man  by  other  persons  is  no  proof  of  his 
competency  or  incompetency  to  make  a  will.  The  election  of 
a  man  to  a  seat  in  Parliament  may,  taken  alone,  prove  nothing. 
He  may  be  in  Rome  or  Naples  when  he  is  elected,  and  his 
election  may  depend  on  many  other  circumstances  besides  his 
personal  qualifications.  His  speeches  on  the  hustings  during 
the  progress  of  the  election  would  be  something:  there  is 
nothing  of  that  sort  here.  In  referring  to  the  practice  of  the 
Ecclesiastical  Courts  on  this  subject,  it  is  clear  that  those 
Courts  have  always  considered  it  a  matter  of  importance  to 
have  the  persons  who  pretend  to  speak  to  a  testator's  inca- 
pacity subjected  to  a  cross-examination,  in  order  that  their 
means  of  knowledge,  and  their  desire  to  give  or  to  falsify 
facts,  may  be  truly  ascertained.  In  Wheeler  v.  Alderson^  Sir 
J.  NiCHOLL,  (a)  referring  to  the  different  depositions  of  differ- 
ent witnesses  on  the  subject  of  the  supposed  incapacity  of  a 
testator,  says  that  ^^  witnesses  speaking  to  transactions  and 
conduct  spread  over  many  years,  are  apt  to  describe  them  as 
if  constant  and  continuous  habits ; "  and  he  remarked  in  a 
similar  manner  on  this  circumstance,  of  the  manner  in  which 
witnesses,  even  speaking  honestly,  estimated  facts,  in  TFirf- 
ters  V.  Howlett.  (J)  In  order  to  know  how  fiu*  this  habit  of 
thinking  and  speaking  may  have  influenced  their  judgment, 
the  witnesses  themselves  must  be  produced ;  the  production 

of  their  letters  is  not  suflBcient ;  for  even  in  their  letters 
*  686    *  they  may  have  formed  opinions  in  the  most  incorrect 

manner,  and  on  the  most  incomplete  acquaintance  with 
the  facts.  In  Billinghurst  v.  VickerB^  (c)  Sir  J.  Nicholl 
made  the  same  observations,  showing  how  necessary  it  was 
to  subject  to  cross-examination  witnesses  who  came  to  prove 
a  permanent  incapacity,  in  virtue  of  several  acts  of  extrava- 
gance committed  at  different  times.  All  these,  and  many 
other  authorities,  showing  that  the  best  and  not  secondary 
evidence  ought  to  be  adduced  on  this  subject,  are  collected  in 
Williams  on  Executors,  (d)  The  letters  here  offered  are  at 
best  but  evidence  of  a  secondary  nature.     They  only  show 

(a)  3  Hagg.  605.  (6)  Id.  790. 

(c)  1  Phill.  191.  (rf)  Vol.  1.  pp.  3^199  et  seg. 
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that  the  writers  of  them  did  write  to  the  testator ;  but  why 
they  wrote,  under  what  circumstances  they  wrote,  or  whether 
they  believed  that  the  testator  could  or  would  himself  attend 
to  their  letters,  is  left  totally  unexplained.  There  is  no  proof 
whatever  of  any  act  done  by  Mr.  Marsden  upon  these  letters : 
there  is  not  any  proof  as  to  the  person  by  whom  these  letters 
were  found,  nor  even  any  to  show  that  they  were  put  by  the 
testator  in  the  place  where  they  were  ultimately  found.  For 
aught  that  appears  to  the  contrary,  though  in  form  directed  to 
Mr.  Marsden,  they  might  have  been  read  and  acted  on  by  Mr. 
Marsden's  man  of  business.  There  is  the  greater  reason  for 
believing  this  to  be  the  case,  since  there  is  no  other  evidence 
to  prove  that  during  the  last  forty  years  he  ever  wrote  or 
read  any  other  letters  than  those  now  produced.  It  is  said 
that  these  letters  show  what  was  the  opinion  of  the  men  who 
corresponded  with  Mr.  Marsden.  The  opinion  of  a  man  who 
has  seen  the  person,  respecting  whose  sanity  or  capacity 
the  discussion  has  arisen,  may  be  received  in  evidence,  but 
then  it  must  be  clear  that  the  evidence  really  presents 
*  the  opinion.  Here  it  is  not  proved  that  the  writers  *  687 
of  the  letters  had  seen,  or  had  seen  within  a  reasonable 
time,  the  person  to  whom  they  wrote :  it  is  not  shown  that 
the  letters  expressed  the  opinion  of  the  writers  as  to  his 
capacity ;  nor,  if  they  did,  has  it  been  shown  that  that  opinion 
is  receivable,  as  one  formed  by  persons  who  had  opportunity 
to  judge  of  the  testator's  state  of  mind.  The  whole  evidence 
now  offered  is  matter  of  inference.  It  is  contended  that 
because  certain  letters  addressed  to  the  testator  are  found  in 
the  drawers  of  the  testator,  it  must  be  presumed  that  he  knew 
their  contents,  and  that  the  persons  who  wrote  the  letters 
believed  him  capable  of  understanding  them.  The  instance 
of  a  body  found  with  certain  letters  in  his  pocket  has  been 
referred  to.  That  case  is  not  in  point  for  the  present  argu- 
ment. It  would  be  more  so  if  put  thus,  — a  body  of  a  man 
is  found  with  a  Latin  letter  in  his  pocket :  but  surely  no  one 
would  contend  that  the  possession  of  that  letter  would  be 
good  evidence  that  the  dead  man  had  understood  Latin. 
The  objections  to  the  admissibility  of  these  letters  are,  that 
they  are  not  shown  to  have  been  read  by  the  testator,  or 

[569] 


*  687  CASES  IN  THE  HOUSE  OF  LOBDS. 

acted  on  by  him;  that  they  do  not,  except  by  a  strained 
inference,  show  what  was  the  opinion  of  the  writers  of  them  ; 
and  that,  if  they  did,  they  caiinot  be  received  ;  but  the  writ- 
ers, if  alive,  must  be  called,  in  order  to  explain  whether  they 
really  did  entertain  any  opinion  as  to  the  capacity  of  the 
testator,  and,  if  so,  how  that  opinion  was  formed. 

The  Lord  Chancellor  said  he  should  require  time  to  con- 
sider how  to  frame  the  questions  to  be  put  to  the  Judges. 
The  only  question  afterwards  submitted  for  their  opinions 
was,  whether  the  three  letters  hereinbefore  set  out  were 
admissible  in  evidence,  on  behalf  of  the  plaintiff  in  error. 

*  688  *  Mr.  Justice  Coleridge.  —  In  answer  to  the  ques- 
tion stated  by  your  Lordships,  I  beg  humbly  to  express 
my  opinion  that  neither  of  the  letters  was  properly  admissible 
The  letters  not  ^^  evideucc.  Only  three  grounds,  that  I  am 
admiMibie.(a)  aware  of,  have  been  stated  in  argument  for 
their  admissibility,  and  I  can  conceive  no  more :  it  has  been 
urged,  1st,  that,  considering  the  nature  of  the  question  at 
issue,  the  time  when  the  letters  were  written,  and  the  decease 
of  the  writers,  they  are  admissible  as  declarations  of  the 
xmbiased  opinions  of  those  writers ;  opinions  on  which  they 
acted,  and  as  accompanying  such  acts ;  2dly,  it  has  been  said 
that  they  are  admissible  as  acts  of  treatment,  exhibited  by 
the  writers  towards  Mr.  Marsden  ;  Sdly,  that  they  are  admis- 
sible because  they  accompany  and  explain  acts  done  by  Mr. 
Marsden.  The  first  two  grounds  apply  generally,  and,  if 
correct  in  principle,  would  sustain  the  admission  of  all  the 
three  letters  ;  but  I  think  they  are  not  to  be  supported :  the 
last  is  undoubtedly  sound  as  a  rule,  and,  therefore,  each  letter 
must  be  tried  by  it,  and,  in  order  to  exclude  all,  all  must  be 
shown  not  to  fall  within  it. 

The  first  ground  on  which  the  admissibility  of  the  letters 

(a)  As  the  opinions  of  the  Judges  delivered  in  this  case  contain  many 
important  dicta,  it  has  been  thought  advisable  to  print  references  to  them 
in  the  margin;  the  length  of  some  of  the  opinions  rendering  such  a  course 
advantageous  for  the  purposes  of  reference. 
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is  rested,  lays  all  participation,  all  acts  by  Mr. 
Marsden  in  regard  to  them,  out  of  the  ques-  J5Ji|"htlJtto?J 
tion  :  it  becomes  indiflferent  whether  the  let-  "d^^we. 
ters  ever  reached  him  or  not ;  the  only  things  material  are 
the  writing  and  sending.  The  former  shows  the  opinion  of 
the  writer,  the  latter  vouches  it.  But,  if  the  writer  were 
alive,  and  producible  in  Court,  although  the  same  reasoning 
would  apply,  it  could  hardly  be  contended  that  the 
letters  could  be  read  ;  *  the  first  principles  of  the  law  *  689 
of  evidence  would  prevent  it ;  and  I  do  not  think  it 
can  be  said  that  the  death  of  the  writer  necessarily  varies  the 
rule.  It  is  every  day's  experience  that  the  death  of  a  witness 
deprives  the  party  of  the  testimony  he  would  have  given, 
although  his  statement  of  it,  and  his  having  acted  upon  the 
faith  of  it,  may  be  capable  of  the  clearest  proof.  Nor  does 
the  rule  vary  because  the  remoteness  of  the  period,  and  the 
absence  of  any  dispute  on  the  matter  at  the  time,  put  aside 
all  suspicion  of  insincerity.  The  general  rule  still  remaining 
the  same,  that  evidence  must  be  given  upon  oath ;  and  it 
being  certain  that  this  case  does  not  fall  within  any  of  the 
known  exceptions  hitherto  stated  in  our  books,  is  there  any 
new  principle  on  which  it  may  be  rested  ?  As  all  the  partici- 
pation by  Mr.  Marsden  is  by  the  supposition  excluded,  the 
letters  stand  on  exactiy  the  same  footing  as  if  they  had  been 
addressed  or  their  contents  really  stated  to  a  third  person ; 
and  the  argument  for  the  defendant  below  has  met  this  view 
of  the  case,  as  it  was  bound  to  do.  One  learned  counsel  at 
your  Lordships'  bar  contends  that  the  opinion  expressed  in  or 
to  be  collected  from  the  letter  is  evidence,  because  it  is  a 
declaration  accompanying  the  acts  of  writing  and  sending  the 
letter.  But  the  answer  to  this  is  irresistible ;  in  order  to  make 
wherever  a  declaration,  in  itself  inadmissible,  is  J;,^'^^™^"  ^ 
admitted  as  part  of  an  act^  because  it  explains,  SwdS^!"^]*^!^ 
qualifies,  or  completes  it,  the  act  itself  must  be  iS2libte"*to*e5rt- 
evidence  in  the  cause  without  the  declaration ;  ^  ^®"^' 

>  See  Kingsf ord  v.  Hood,  105  Mass.  497.  A  fact  wholly  unimportant 
to  the  cause  cannot  furnish  a  foundation  for  introducing  in  evidence,  as  a 
part  of  the  res  gesice,  a  declaration  which  of  itself  is  entirely  incompetent 
because  mere  hearsay.    Fatten  v.  Ferguson,  18  N.  H.  628.    In  this  case 
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but,  in  the  present  case,  dismiss  the  declaration,  and  the  act 
itself  becomes  wholly  irrelevant,  and  therefore  inadmissible. 
It  is  merely  arguing  in  a  circle,  first  to  pray  in  aid  the  decla- 
ration to  make  the  act  relevant,  and  then  to  make  the  dec- 
laration admissible  by  showing  it  to  be  a  part  of  the  act. 
Another  learned  counsel,  feeling  this,  has,  therefore, 

*  690   more  boldly  *  asserted  that  in  this  case  mere  opinion  as 

such  is  evidence,  and  that  this  is  the  expression  of  opin- 
ion legitimately  proved  as  any  other  act.  Suppose,  says  he, 
his  fellow  townsmen  had  elected  Mr.  Marsden  to  be  their 
representative  in  Parliament,  might  I  not  prove  that  fact  as 
evidence  of  their  opinion  of  his  competency  ?  Assuming,  as 
the  argument  does,  that  Mr.  Marsden  is  connected  with  such 
election  by  no  act  on  his  part  before,  at  the  time,  or  after, 
I  distinctly  answer,  no.  The  question  seems  to  me  based  on 
the  fallacy,  that,  whatever  is  morally  convincing,  and  what- 
ever reasonable  beings  would  form  their  judgments  and  act 
upon,  may  be  submitted  to  a  jury.  The  mere  word  of  a  man 
of  character,  the  mere  opinion  of  a  man  of  experience  and 
prudence,  where  by  some  act  he  vouches  its  sincerity,  will 
naturally  and  properly  influence  our  opinions ;  but  the  law 
of  England  requires  the  sanction  of  an  oath  to  that  which  is 
to  influence  the  verdict  of  a  jury.  I  do  not,  indeed,  concede, 
though  it  is  not,  perhaps,  necessary  now  to  decide  the  point, 
that  the  mere  opinion  of  a  witness  even  on  oath  is,  as  such, 
admissible  evidence  upon  a  question  of  competency.^    Where 

Parkbr  C.  J.,  said,  p.  830  :  "  Here  it  is  admitted  that  neither  the  fact 
nor  the  declaration,  standing  alone,  is  cTidence  ;  and  when  put  together 
it  is  the  declaration  which  is  significant,  and  not  the  fact.  The  fact  was 
of  no  importance  standing  alone,  and  the  declaration  standing  alone  was 
incompetent.  When  they  are  united,  the  unimportant  fact  is  used  as  a 
vehicle  to  introduce  the  incompetent  declaration." 

*  Witnesses,  other  than  attesting  witnesses,  may  state  the  facts,  from 
which  a  person^s  state  of  mind  may  be  inferred,  but  not  their  opinion  or 
judgment  merely  of  his  sanity  or  insanity.  Poole  v,  Richardson,  3  Mass. 
830 ;  Needham  t;.  Ide,  6  Pick.  610  ;  Gibson  v,  Gibson,  9  Yerger,  329  ; 
Duffield  V.  Robeson,  2  Harring.  385  ;  Martin  r.  Teague,  2  Speers,  266  ; 
Commonwealth  v,  Fairbanks,  2  Allen,  511 ;  Commonwealth  v.  Wilson, 
1  Gray,  337  ;  Commonwealth  o.  Rich,  14  Gray,  335;  Harrison  v.  Rowan, 
8  Wash.  C.  C.  587  ;  Townshend  v.  Townshend,  7  Gill,  10 ;  Dorsey  v. 
Warfield,  7  Md.  65  ;  Doe  v.  Reagan,  5  Blackf .  217  ;  Kenworthy  o.  Wil- 
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jou  <:aii  bring  the  decision  of  that  question,  as  you  sometimes 
may,  to  depend  upon  deductions  from  scientific  premises,  you 
may  hear  those  deductions  expressed  as  opinions  by  scientific 
men.  The  necessity  of  the  case  justifies  this  departure  from 
the  general  rule  ;  but  competency,  in  the  main,  is  a  question 
of  fact,  and  the  jury  are  to  draw  their  conclusion  from  the 
evidence  of  the  facts  before  them,  not  from  the  opinions 
which  others  may  have  formed  from  facts  not  before  the 
juiy.  I  admit  that,  in  practice,  where  the  witness  to  facts 
is  present,  it  is  by  no  means  uncommon  to  ask  directly 
for  his  opinion:  such  a  question  it  would  be  idle  to  object 
to;  for  the  objection  would  only  lead  to  a  detailed 
*  inquiry  into  particular  facts,  which  the  witness  is  *691 
there  ready  to  go  into.    Nothing,  therefore,  would  be 

Hams,  5  Ind.  d75;  Dickinson  v.  Barber,  9  Mass.  225 ;  Backxninster  e. 
Ferzy,  4  Maas.  693 ;  Gehrke  v.  State,  13  Texas,  568.  In  DeWitt  v. 
Barley,  5  Selden,  371,  it  was  decided,  that  the  opinions  of  witnesses, 
other  than  those  who  are  specially  qualified  by  scientifio  knowledge  to 
judge  of  such  matters,  are  not  competent  evidence  of  the  soundness  or 
unsoundness  of  mind  of  the  testator  or  grantor  at  the  time  of  executing 
a  will  or  deed.  But  it  has  been  held  in  some  cases  upon  grave  considera- 
tion, that  where  a  witness  had  opportunities  for  knowing  and  observing 
the  conversation,  conduct,  and  manners  of  the  person  whose  sanity  is  in 
question,  he  may  depose,  not  only  to  particular  facts  but  to  his  opinion 
or  belief,  as  to  the  sanity  of  the. party,  formed  from  actual  observation. 
See  Gibson  v.  Gibson,  9  Yerger,  829  ;  Clary  v.  Clary,  2  Ired.  (Law)  78  ; 
Clark  V.  State,  12  Ohio,  483  ;  Grant  v.  Thompson,  4  Conn.  203  ;  Kinne 
V.  Kinne,  9  Conn.  102  ;  Dunham's  Appeal,  27  Conn.  192  ;  Townshend  v. 
Townshend,  7  Gill,  10 ;  Dorsey  v.  Warfield,  7  Md.  67  ;  Rambler  v. 
Tryon,  7  Serg.  &  R.  90  ;  Culver  v.  Haslam,  7  Barb.  314 ;  Demio  J., 
dissenting  in  DeWitt  v.  Barley,  5  Selden,  388  ;  Clark  v.  Fisher,  1  Paige, 
171  ;  Wilkinson  v.  Pearson,  23  Penn.  St.  117  ;  Doe  v,  Reagan,  5  Blackf. 
217  ;  Kenworthy  v.  Williams,  5  Ind.  375  ;  Blocker  v.  HoeteUer,  2  Grant 
Gas.  (Penn.)  288  ;  McDougald  v.  McLean,  1  Wins.  (N.  C.)  120 ;  Lester 
V.  Pittaford,  7  Yt.  158  ;  Morse  v.  Crawford,  17  Yt.  499  ;  Roberts  v. 
Trawick,  13  Ala.  68  ;  Baldwin  v.  State,  12  Minn.  223.  The  impression 
made  by  such  observation  is  said  to  be  knowledge  and  not  mere  opinion. 
See  Townshend  v.  Townshend,  7  Gill,  10  ;  Potts  v.  House,  6  Geo.  324.; 
Duffield  V.  Robeson,  2  Harring.  385  ;  Grant  v.  Thompson,  4  Conn.  203, 
208,  209  ;  Rambler  v.  Tryon,  7  Seig.  &  R.  90;  Harrison  v.  Rowan, 
3  Wash.  C.  C.  580  ;  llamblett  v.  HambleU,  6  N.  H.  344,  345 ;  1  Jarman 
Wills  (4th  Am.  ed.)  77,  78,  and  notes. 
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gained  by  it.  I  am  not,  however,  aware  that  this  question 
has  ever,  upon  argument,  been  decided  to  be  correct  in  form. 
But  if  it  be,  the  argument  is  by  no  means  relieved  from  another 
insuperable  difficulty :  if  opinion,  merely  as  such,  be  evidence, 
it  cannot  be  proved  by  hearsay  in  the  case  supposed,  of  an 
election  to  Parliament  offered  to  prove  the  opinion:  such 
election  can  amount  to  no  more  than  this,  that  each  elector 
may  be  considered  to  say,  I  vote  for  Mr.  Marsden,  because  I 
believe  him  to  be  competent :.  the  number  makes  no  differ- 
ence. Now,  proof  of  this  declaration  per  se  would  not  be 
legitimate  evidence  of  the  elector's  opinion ;  and  it  is  not 
made  evidence  by  the  fact  that  he  votes  in  accordance :  that 
fact,  indeed,  may  make  the  declaration  morally  more  convinc- 
ing ;  but  it  is  not  in  itself  admissible,  because  irrelevant  to 
the  question  of  competency.  One  other  case,  put  by  the 
same  learned  counsel  in  this  part  of  his  argument,  it  may  be 
as  well  to  notice  here :  Mr.  Marsden  had  executed  a  bond  to 
the  late  Mr.  Bell,  for  a  large  sum  of  money  lent.  Propf  of 
the  execution  of  the  bond,  let  in  proof  of  all  the  circum- 
stances attending  the  loan,  —  that  Mr.  Bell  had  known  him 
(with  the  remark  that  he  must  have  thought  him  competent), 
—  and  that  he  was  a  very  good  judge  of  such  matters.  No 
doubt  it  did.  The  act  of  executing  the  bond  was  an  act  of 
Mr.  Marsden's.  To  see  what  its  quality  was,  and  what  infer- 
ences were  to  be  drawn  from  it,  it  was  necessary  to  look  into 
all  the  surrounding  circumstances ;  and  those  circumstances 
therefore  becoming  evidence,  it  became  impossible  to  restrain 

either  counsel  or  jury  from  a  consideration  of  Mr.  BelFs 
*'692    opinion,  which  in  itself  would  not  have  been  *  evidence. 

But  it  is  overlooking  solid  distinctions  thence  to  infer, 
as  was  attempted  in  argument,  that  it  might  have  been  shown 
that  Mr.  Bell  had  made  him  his  executor ;  because  that  would 
be  only  doing  directly  what  in  the  admitted  evidence  in  the 
cause  had  been  done  indirectly.  Could  that  fact  have  been 
shown  in  Mr.  Bell's  lifetime  without  calling  him  ?  If  not, 
how  would  his  death  have  made  it  evidence  ? 

Upon  principle,  then,  I  think  it  abundantly  clear,  that, 
upon  the  first  ground  suggested,  these  letters  are  not  receiv- 
able. 
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But  we  are  pressed  with  the  authority  of  the  Ecclesiastical 
Courts.  I  agree  that  this  is  a  subject  over  which  ^^^^  ^  ^^j. 
they  have  jurisdiction,  and  with  which  they  are  Sa8t£aK5>^to 
in  practice  very  conversant.  I  agree  in  the  great  Sito^i^  cim^ 
convenience  of  having  but  one  rule  of  evidence  ^^^^'^'^ 
in  every  Court  in  which  the  same  subject-matter  comes  for 
decision:  and,  filled  as  the  judgment-seats  in  those  Courts 
are,  and  have  been  for  many  years,  their  decisions  will  be 
received  by  no  one  with  more  respect  than  by  myself.  I  do 
not,  therefore,  presume  to  question  the  decisions  referred  to. 
But,  when  a  rule  of  evidence  is  sought  to  be  imported  thence 
into  our  Courts  of  Common  Law,  I  remember  that  rules  of 
evidence  are  technical,  framed,  and  wisely  framed,  with  refer- 
ence to  the  tribunal  in  which  they  are  to  be  applied ;  and  that 
what  may  be  a  safe  rule  when  the  same  Judge  decides  both 
law  and  fact,  may  be  dangerous  when  the  fact  is  entrusted  to 
the  jury.  Other  acknowledged  differences  as  to  the  rules  of 
evidence  prevail  between  the  two  Courts ;  and  the  same  argu- 
ment which  is  urged  to-day  for  the  admission  of  these  letters, 
might  be  pressed  to-morrow  for  the  proof  of  handwriting  by 
.  direct  comparison,  for  the  examination  of  witnesses 
secretly,  or  for  the  proof  *  of  certain  charges  by  not  *  693 
less  than  two  witnesses,  where  the  rule  of  the  common 
law  requires  but  one. 

I  have  been  so  full  in  considering  the  first  ground  on  which 
the  admissibility  of  these  letters  is  rested,  that  I  need  say 
little  on  the  second,  the  same  principles  being    These letten not 

__  evidence   as  acts 

applicable  to  both.    Treatment  of  another,  it  has  showing  the  treat- 

.  ,  ,     .  ,  ,.  mentofthetestai 

been  observed,  is  a  somewhat  ambiguous  term:  tor  by  the  writers. 
it  may  mean  that  demeanour  towards  a  third  person  of  which 
he  is  conscious,  and  which  ought  naturally  to  produce  some 
effect  on  an  intelligent  being,  to  be  displayed  in  some  out- 
ward act ;  or  it  may  simply  refer  to  the  agent,  and  exclude  all 
consciousness  on  the  part  of  the  third  person.  It  is  in  this 
latter  sense  that  the  term  is  here  used,  and  in  this  sense 
treatment  is  at  best  but  a  demonstration  of  opinion;  and, 
consequently,  if  I  am  right  in  the  remarks  that  I  have  made 
upon  opinion,  these  letters  cannot  be  receivable  as  acts  of 
treatment. 

[576] 
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I  am  now  brought  to  the  consideration  of  the  third  ground 
Korasexpiana-  taken  bj  the  couusel  for  the  defendant  below, 
of  the  writers,  that  these  letters  are  admissible,  because  they 
accompany  and  explain  acts  done  by  Mr.  Marsden ;  in 
other  words,  that  there  is  evidence  with  respect  to  each  of 
these  letters  that  Mr.  Marsden  had  done  some  act,  which  act 
would  in  itself  be  relevant  to  and  admissible  upon  the  point 
in  issue,  bis  competency ;  and  the  act  itself  being  admissible, 
whatever  accompanies  it,  and  serves  to  explain  its  character, 
is  relevant  and  admissible  also.  The  principle  here  applied 
is  admitted  on  all  hands  to  be  correct,  and  was  laid  down  by 
the  Court  of  Queen's  Bench  when  a  new  trial  was  granted 
in  Doe  d.  Tatham  v.  Wright.  The  only  question,  therefore, 
remaining  is  one  of  fact,  —  whether  there  was  any  evidence  of 
such  act  by  Mr.  Marsden  in  regard  to  all  or  any  one  of 

*  694    these  letters.    It  must  be  admitted,  *  that  the  burden 

of  affirmatively  showing  such  evidence  rests  on  the 
party  tendering  the  letters :  it  must  also  be  admitted,  I  think, 
that  on  a  question  of  competency  all  inferences  from  acts 
which  assume  the  competency  of  the  agent,  are  to  be 
excluded;  for,  that  being  the  matter  under  discussion,  to 
assume  it,  and  to  draw  any  inference  from  such  assumption 
which  may  help  to  prove  the  competency,  is  to  reason  in  a 
circle.  On  the  other  hand,  I  shall  freely  concede  that  neither 
fraud  nor  the  want  of  competency  is  to  be  presumed.  Under 
these  conditions,  I  examine  the  evidence  from  which  I  am 
desired  to  draw  the  conclusion  that  Mr.  Marsden  did  any  inde- 
pendent intelligent  act  with  respect  to  any  one  of  these  let- 
ters. And,  first,  as  to  the  letter  dated  in  1784,  from  C. 
Tatham.  What  is  the  evidence  ?  It  is  found  after  the  testa- 
tor's death  with  other  papers  and  many  letters  addressed  to 
him,  to  some  of  which  drafts  of  answers  in  his  handwriting 
are  found  in  the  same  place,  and  others  of  which  are  indorsed 
in  his  handwriting.  The  time  of  finding  is  not  stated ;  the 
place  is  a  cupboard  under  his  bookcase,  in  his  private  room ; 
the  letter  is  found  open,  and  the  seal  broken :  the  writer  was 
a  relation,  and  personally  known  to  Mr.  Marsden,  and  had 
been  dead  many  years.  Further  than  this,  a  draft  of  a  letter 
from  Mr.  Marsden  to  C.  Tatham,  dated  in  1787,  was  found  in 
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the  same  place :  this  draft  referred  to  another  letter,  but  not  to 
this  letter,  from  C.  Tatham,  and  also  to  a  previous  letter  from 
Mr.  Marsden.  These  particulars  are  adduced  in  order  to 
raise  a  reasonable  presumption  that  Mr.  Marsden  opened  and 
read  the  letter.  If  they  raise  this  presumption,  I  do  not  rely 
upon  what  is  undoubtedly  true,  that  the  mere  competency  to 
open  and  read  a  letter  would  be  the  logical  conclusion 
to  be  drawn,  and  that  the  letter  was  *  adduced  as  evi-  *  695 
dence  not  merely  of  that,  but  of  competency  to  make 
a  will ;  but  I  admit  that  it  then  ought  to  have  been  submitted 
to  the  jury  with  the  other  facts  in  the  case,  as  evidence  of  the 
competency,  which  was  the  fact  in  issue.  But,  do  these  par- 
ticulars raise  the  presumption  ?  Of  all  of  them,  there  is  but 
one  which  is  unambiguously  the  act  of  Mr.  Marsden  ;  that  is, 
the  draft  of  his  letter  in  1787 ;  but  this  makes  no  reference  to 
the  letter  in  question ;  and  it  seems  to  me  an  unwarrantable 
inference  to  draw  from  the  fact  of  a  letter  written  at  an  inter- 
val of  three  years,  and  referring  to  a  previous  letter,  that  the 
writer  had  seen  and  read  one  about  which  he  is  wholly  silent. 
The  additional  fact,  that  the  letter  in  question  and  the  draft 
are  found  in  the  same  place,  cannot  be  drawn  in  to  aid  the 
inference,  until  it  be  clear  that  Mr.  Marsden  had  read  the 
letter,  and  deposited  both,  or  knew  of  their  deposit,  in  that 
place.  What  is  the  evidence  of  these  facts  ?  None  direct ; 
and  every  circumstance  stated  is  equally  consistent  with  the 
assumption  of  competency  or  incompetency.  If  Mr.  Marsden 
had  been  an  intelligent  man,  he  would  have  opened  and  read 
his  own  letters,  and  would  probably  have  preserved  them,  if 
preserved  at  all,  in  such  a  place  as  this  was  found  in.  Again, 
the  mere  facts  of  preservation  and  a  common  place  of  deposit 
being  admitted,  if  he  were  incompetent,  his  manager  or  man 
of  business  would  have  opened  and  read  his  letters,  and  would 
have  probably  preserved  them,  if  preserved  at  all,  in  such  a 
place  as  this  was  found  in.  The  facts,  then,  being  consistent 
with  either  view  of  the  case,  he  whose  duty  it  is  afl5rmatively 
to  establish  either,  must  fail  if  he  relies  on  this  for  proof. 

The  same  examination  leads  even   more  clearly  to   the 
same  conclusion  as  to  the  third  letter,  that  written 
*  by  Mr.  Ellershaw ;  for  there  is  literally  nothing  as    *  696 
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ta  that  but  the  place  of  deposit  and  the  company  in  which 
it  is  found,  from  which  an  inference  is  to  be  drawn  that 
Mr.  Marsden  ever  saw  or  read  it.  It  is  not  even  alleged 
that  he  was  in  the  habit  of  receiving  or  reading  letters  ad- 
dressed to  him,  or  that  in  the  whole  course  of  his  life  he  ever 
read  a  single  letter  so  addressed. 

I  come  now  to  the  second  letter,  about  which  more  doubt 
has  been  entertained,  although  I  confess  it  appears  to  me, 
when  tried  by  the  same  tests,  to  present  no  grounds  of 
distinction.  This  letter  is  found  in  the  same  place  as  the 
others;  it  relates  to  a  matter  of  business  on  which  Mr. 
Marsden's  attorney  was  to  be  communicated  with  ;  and  it 
bears  an  indorsement  purporting  to  be  of  the  same  date  with 
that  of  the  letter,  in  the  handwriting  of  the  attorney.  It 
had,  therefore,  reached  the  attorney,  and  had  been  returned 
by  him.  The  purpose  of  the  letter  was  understood  and  com- 
plied with  by  him  who  opened  and  read  it.  But  who  was 
that  person  ?  or,  rather,  what  is  the  affirmative  evidence  that 
Mr.  Marsden  was  that  person  ?  Is  there  any  thing  in  the 
evidence  which  is  not  ambiguous  as  to  that  fact,  the  very 
comer-stone  of  the  admissibility  of  the  letter  ?  Is  there  any 
thing  which  does  not  take  its  whole  cogency  from  assuming, 
one  way  or  the  other,  the  condition  of  Mr.  Marsden's  intel- 
lect, which  is  the  very  matter  under  inquiry.  It  is  said  that, 
to  assume  the  intervention  of  a  third  person,  is  to  assume 
fraud.  I  answer,  that  I  assume  no  fraudulent  intervention ; 
for  the  character  of  the  intervention  would  depend  on  the 
condition  of  Mr.  Marsden's  mind.  If  he  were  competent, 
and  this  was  his  place  of  deposit,  under  his  control,  the  in- 
terference of  a  third  person,  first  to  intercept,  and 
*697  then  *  introduce,  without  his  knowledge  into  that 
place,  a  letter  addressed  to  him,  would  indeed  be 
fraudulent;  but  if  he  were  incompetent,  it  would  be  con- 
sistent with  the  most  friendly  feelings  and  the  most  honour- 
able principles,  that  some  one  for  him  should  have  read, 
acted  upon,  and  finally  deposited  the  letter.  I  conclude, 
therefore,  that  this,  like  the  two  other  letters,  was  not  shown 
to  be  admissible. 

I  desire  permission,  having  answered  your  Lordships'  ques- 
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tion,  as  it  was  my  duty  to  do,  to  state  that  I  am  qu.  whether  the 
by  no  means  satisfied  that  the  admissibility  of  ^f  i^leJi^undeJ 
the  letters,  under  the  curcumstances  set  forth,  ^rfonCte^iSSt 
is  a  matter  which  a  Court  of  Error  can  in  any  foilL*c5urt^u^ 
way  inquire  into.  As  at  present  advised,  I  S^'^meJ.^J^d 
incline  to  think  that,  upon  examination,  it  will  aminabie  '^in  **a 
appear  to  turn  simply  upon  a  question  of  fact, 
as  to  which  the  conduct  of  the  Judge  at  Nisi  Prius  can  be 
reviewed  only  by  the  Court  out  of  which  the  record  comes. 
It  is  not,  however,  the  time  now  to  enter  into  that  inquiry ; 
and  I  mention  this  point  only  that  I  may  individually  not 
be  considered  as  concluded  with  regard  to  it  on  any  future 
occasion. 

Mr.  Justice  Williams.  —  I  agree  in  the  view  which  has 
been  taken  by  my  learned  brother  who  has  preceded  me.  I 
think  that  aU  the  three  letters  contained  in  the  ^ji  ^j^^  i^ti^n 
bill  of  exceptions  are  inadmissible,  though  with  ^^^adn^i^iWe. 
somewhat  more  of  hesitation  and  doubt  as  to  one  of  them 
than  as  to  the  two  others.  The  circumstances  of  the  time 
when  and  the  place  where  they  were  found,  are  the  same  as 
to  all.  No  time  is  specified  as  to  the  finding ;  and  though 
the  bill  of  exceptions  describes  the  place  (a  cupboard)  to 
have  been  in  the  apartment  of  Mr.  Marsden,  there  is  no 
statement  of  his  ever  having  been  seen  to  use 'it  as 
a  place  of  deposit  for  *  letters,  nor  is  there  any  proof  *  698 
that  he  was  in  the  habit  of  so  using  it.  The  letters 
have  been  produced,  however,  and  thereupon  the  question 
has  arisen,  and  the  admissibility  of  them  has  been  contended 
for  upon  two  heads  of  argument,  in  themselves  perfectly  sep- 
arate and  distinct ;  and  either  of  which,  if  established,  would, 
I  admit,  sustain  the  affirmative  of  the  proposition  contended 
for.    In  one  view  of  the  case,  the  question  would     No  doubt  of  the 

,      .  1        11  1  1        admissibiUty     of 

be  of  such  easv  solution  as  hardly  to  deserve  the  the  letters,  if  they 

•^  «     ,,  «     1  had  been  endorsed 

name.     If  upon  the  back  of  all  or  any  of  these  ^y  Mr.  Maraden. 
letters  there  had  been  any  indorsement  in  the  handwriting  of 
Mr.  Marsden,  or  if  any  act  had  been  done  by  him  avowedly 
in  consequence  of  the  contents,  or  any  part  of  them,  such 
letters  or  letter  must,  of  necessity,  be  submitted  to  the  jury, 
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-with  a  view  to  a43certain  how  far  such  indorsement  contained 
any  material  or  appropriate  comment,  or  how  far  the  act  was 
consequent  upon  or  in  accordance  with  a  fair  and  reasonable 
interpretation  of  the  contents.  The  letters  in  such  case  must 
be  admitted,  or  the  writing  and  act  of  Mr.  Marsden  be  re- 
jected, which  would  obviously  be  against  all  reason  and  prin- 
ciple. 

It  was  contended,  that,  apart  from  all  agency  of  Mr.  Mars- 
den, or  consciousness  by  him,  a  letter  addressed  to  him  by  a 
person  of  intelligence  and  capacity  was,  in  itself,  proof  of  his 
state  as  to  intellect ;  that,  if  it  furnished  evidence  of  treats 
ment,  as  it  has  been  called  (how  he  was  estimated,  and  what 
was  the  judgment  of  the  writer),  it  was  more  than  opinion ; 
it  was  opinion  with  an  overt  act  attached  to  it,  opinion  acted 
upon ;  and  that,  to  suppose  that  a  man  of  undoubted  under- 
standing should  address  sensible  observations  upon  any  mat- 
ter of  business  or  pleasure  to  a  known  driveller  and  idiot,  is 
a  monstrous  absurdity,  and  an  outrt^e  upon  experience 

*  699  and  common  sense.     In  this  view  of  *  the  subject,  it 

is  obvious,  as  I  have  observed,  that  the  agency  of  Mr. 
Marsden  (in  the  particular  transaction,  i^t  least)  is  wholly 
out  of  the  question  ;  he  need  not  see  the  letter  or  hear  of  it. 
If  it  can  be  shown  to  have  been  written,  and  by  some  accident 
not  delivered,  if  such  delivery  had  been  intended,  the  effect 
would  be  the  same.  The  tone  of  the  letter,  according  to 
this  argument,  is  to  be  attended  to ;  the  sense  of  the  writer, 
or^  if  the  expression  be  preferred,  the  treatment  by  him  of 
the  person  addressed,  is  every  thing  in  this  or  in  whatever 
way  the  argument  may  be  presented. 
I  must  observe,  first,  that,  with  whatever  industry  and 
viewed  In  the  ingenuity  the  argument  may  be  cloaked  and  dis- 

ttrongest      man-  .      j     -l  .        ^    ,      ^  i      i  i       .    ^  .    .  j 

ner,  theue  letters  guiscd,  it  IS  at  last  rcsolvablc  luto  opmiou,  and 

are  only  the  opin-    *='.,  .«,,  ..  .. 

Ions  oyhe  writ-  opiniou  ouly  ;  and  that,  if  it  be  so,  it  is  opimon 
not  given  on  oath,  presented  in  such  a  shape  as  makes  it  inadmis- 
sible for  want  of  the  sanction  of  an  oath,  under  which  evi- 
dence of  opinion  is  always  given ;  which  sanction  is  required 
for  this  weighty  reason,  —  that  opinion,  however  imposing 
from  the  real  or  supposed  respectability  of  the  person 
expressing  it,  may,  after  diligent  and  patient  inquiry  and 
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examination  before  those  to  whose  judgment  all  evidence  is 
addressed,  be  deemed  by  them  to  rest  upon  a  precarious 
foundation,  or  upon  none  at  all. 

Next,  if  a  letter  written  and  addressed  as  above,  be  sup- 
posed to  be  no  more  than  opinion,  —  and  I  have  statements  made 
already  said  that  I  think  it  is  no  more,  — it  SuwTcJ^b?"^ 
seems  to  be  difficult,  if  not  impossible,  to  dis-  fencel^th^  tetl 
tinguish  it  from  a  statement  made  in  conversa-  ^^^^^^^^^ 
tion  respecting  the  understanding  of  any  given  person  by 
another,  who,  I  will  suppose,  possessed  ample  means  of 
knowledge  by  acquaintance  or  intimacy.  And,  if  the  effect 
likely  to  be  produced  by  it  afford  any  criterion  for  ascertain- 
ing whether  the  evidence  should  be  received  or  not,  there 
could,  I  presume,  be  little  doubt  upon  the  subject. 
*  Morally  speaking,  what  could  be  more  likely  to  pro-  ♦  700 
duce  a  strong  impression  and  conviction  than  a  decla- 
ration made  by  a  person  of  undoubted  credit  and  capacity 
respecting  the  state  of  mind  of  an  old  friend  ?  a  declaration, 
I  will  imagine,  accompanied  with  all  the  details  and  particu- 
lars upon  which  the  judgment  was  formed,  and  calculated  to 
give  it  weight  ?  Supposing  such  a  person  to  be  dead,  but 
that  the  conversation  could  be  detailed  by  another  of  credit 
equally  unimpeachable,  would  it  not  inevitably  (and  I  may 
add,  deservedly)  produce  a  great  effect  in  any  inquiry  which 
might  be  instituted  respecting  the  capacity  of  *  the  person 
about  whom  the  conversation  was  held,  and  the  opinion 
given  ?  The  value  and  importance  of  the  evidence,  however, 
and  the  serious  nature  of  the  loss  to  the  party  unavoidably 
deprived  of  it,  operate  nothing.  The  cautious  rules  by  which 
the  rejection  of  evidence  is  determined,  affect  as  well  the 
most  weighty  opinions  as  the  most  worthless  gossip,  unless 
vouched  by  the  indispensable  sanction  of  an  oath,  —  a  certain 
few  and  well-known  cases  only  excepted.  Moreover,  it  is  to 
be  observed,  that  it  is  not  the  matter  or  the  manner  of  the 
party  writing  or  speaking,  but  that  of  the  party  addressed, 
which  is  material  when  the  capacity  of  the  latter  is  in  ques- 
tion. Persons  may  have  been  found  whose  malignity  or  bad 
taste,  or  in  whatever  manner  such  a  character  should  be 
described,  might  attribute  to   acknowledged  infirmity  the 
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possession  of  qualities  and  attainments  to  which  it  had  not 

the  slightest  pretension.     Letters  are  sometimes  addressed  in 

tones  of  the  deepest  humility  and  submission,  which  are  in 

The  party  re-  substauce  defiance  to  the  utmost.     Until,  there- 

ceiving  the  letters  i-it.  ,-■• 

miMtactonthem.  fore,  the  pcrsou  addressed  has  himself  acted  on 

the  communication  in  some  manner  or  other,  all  deduction 

must  be  hazardous  and  precarious,  all  conclusion  in- 

*  701    complete.     *  Suppose  (an  illustration  used  at  the  Bar) 

a  letter  or  letters  in  Greek  or  Latin,  of  Attic  or  Cice- 
ronian purity,  to  be  addressed  and  sent  to  a  given  person ; 
could  his  knowledge  of  either  of  those  languages  be  inferred 
from  that  circumstance  ?  or,  rather,  would  not  all  judgment 
or  opinion  necessarily  be  suspended  until  it  was  ascertained 
whether  he  was  able  to  make  some  appropriate,  or  at  least 
intelligible  commentary,  or  (more  material  still)  to  return 
something  like  an  answer  ? 

Lastly,  it  is  a  circumstance  of  no  small  weight  in  deter- 
No  precedent  tor  mining  my  opinion  upon  this  part  of  the  ques- 
^?den{^of'"thiJ  tion,  that,  with  all  the  industry  and  ability  of 
'^^'  the  learned  counsel  for  the  defendants  below, 

no  single  instance  has  been  adduced  of  evidence  of  this  kind 
having  been  admitted  in  a  Court  of  Common  Law.  When  I 
reflect  upon  the  frequent  occurrence  of  questions  of  this 
kind,  and  I  must  add,  the  probable  existence  of  such  proof 
in  favour  of  competency,  I  cannot  account  for  its  absence, 
except  upon  the  supposition  that  it  has  been  assumed  and 
considered  to  be  inadmissible  for  the  purpose  for  which  the 
The  ml©  of  evi-  evidence  was,  upon  the  present  occasion,  ten- 
cf^iLuca^i  co^  dered.  I  beg  to  express  my  entire,  concurrence 
fn^the^^Slra  ^^^  t^®  opinion  of  my  learned  brothers  (upon 
Law  Courts.  ^j^g  point  nearly,  if  not  wholly,  unanimous), 
that  the  course  and  practice  of  the  Ecclesiastical  Courts 
furnish  no  rule  for  our  adoption.  The  difference  of  the 
tribunals  affords  a  sufficient  reason  for  the  distinction.  In 
those  Courts  the  Judge  who  receives  the  evidence  is  (con- 
trary to  our  course)  the  judge  also  of  its  effect.  Whether 
that  evidence  when  received  be  more  or  less  stringent  (as  I 
believe  their  phrase  is),  or  whether  it  be  entitled  to  no  weight 
at  all,  depends  entirely  upon  the  judgment  of  the  Court 
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which   first   decides   the    question    of   admissibility. 
Whatever,  *  therefore,  may  be  said  as  to  the  propriety    *  702 
of  the  same  rule  prevailing  universally,  I  do  not  think 
that  the  decisions  of  the  Ecclesiastical  Courts  amount  to  an 
authority  in  a  Court  avowedly  acting  upon  the  rules  and 
principles  of  the  common  law. 

I  come  now  to  the  second  branch  of  the  question,  which 
is,  it  must  be  admitted,  attended  with  more  difficulty,  inas- 
much as  it  is  upon  this  part  that  a  different  view  has  been 
taken,  and  in  consequence  of  it  a  difference  of  opinion  exists 
among  the  learned  Judges.  The  question,  then,  Mr-Marsdendoes 
is,  whether  Mr.  Marsden  has  in  any  manner  act  ti? ^ave  Len- 
identified  himself  with  (if  the  expression  be  theee  letters, 
allowable),  or,  in  other  words,  has  by  any  act,  speech,  or 
writing,  manifested  an  acquaintance  with  and  knowledge  of 
the  contents  of  all  or  any  of  these  letters.  If  he  has,  such 
letter  or  letters  must  have  been  improperly  rejected,  other- 
wise not.  And  here  it  may  not  be  improper  to  make,  in  pass- 
ing, the  remark,  that  every  letter  so  recognized  was  without 
objection  received,  as  will  presently  appear.  The  facts  re- 
garding such  letters  are  thus  stated  in  the  bill  of  exceptions : 
"  That,  after  the  death  of  Mr.  Marsden,  many  letters  ad- 
dressed to  him  by  various  persons  were  found  with  other 
papers  in  a  cupbdard  under  his  bookcase,  in  his  private  rgom ; 
that,  to  many  of  these  letters,  letters  had  been  written  and 
sent  in  answer,  which  last  mentioned  letters  were  proved  to 
be  in  the  handwriting  and  signed  by  him,  John  Marsden ; 
and  that,  on  some  others  of  the  letters  so  found,  there  were 
indorsements  in  the  handwriting  of  the  said  John  Marsden  ; 
which  letters,  so  answered  and  indorsed,  were  tendered  and 
received  in  evidence  upon  the  said  matter  in  controversy." 
I  have  before  adverted  to  some  of  the  circimistances  observa- 
ble in  this  statement ;  but  it  is  unnecessary  to  remark, 
that,  *  if  the  inquiry  had  assumed  some  other  shape,  •  703 
in  which  the  competency  of  Mr.  Marsden  had  been 
brought  or  not  into  question,  instead  of  its  being  the  ques- 
tion, there  would  have  been  abundantly  enough  to  show  that 
he  had  read  the  letters  in  question,  or  rejected  them  as  un- 
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worthy  of  perusal,  and,  upon  the  supposition  just  made,  that 
he,  of  course,  understood  them. 

But  it  has  been  argued  at  the  bar :  first,  that  there  must 
be  no  assumption  of  competency  or  incompetency  (to  which 
I  agree) ;  that  the  question  is,  as  it  were,  in  abeyance  until 
the  end  and  final  determination;  that  it  is  throughout  an 
open  question,  which  can  only  receive  a  decision  from  the  fair 
result  of  all  the  facts  and  circumstances  which  may  have  been 
brought  to  bear  upon  the  case  on  both  sides ;  and  that,  con- 
sequently, the  effect  of  these  letters,  if  admitted,  might  be 
nothing,  because  the  jury  might  be  satisfied  by  the  prepon- 
derance of  adverse  testimony  that  Mr.  Marsden  did  not  nor 
possibly  could  have  understood  all  or  any  of  them ;  but  still 
that  they  should  be  received  with  whatever  weight  might 
properly  belong  to  them,  and  form  part  of  the  case.  Next, 
that  fraud  is  not  to  be  presumed,  there  being  no  statement 
or  finding  of  any ;  and  that,  by  consequence,  any  inference 
arising  from  unfair  conduct  in  any  person  as  to  the  custody 
or  any  other  circumstance  attending  these  letters,  is  unwar- 
ranted and  inadmissible  for  the  present  purpose. 

With  respect  to  the  first  argument,  however,  it  seems  to 
me  that  the  admissibility  of  the  evidence  must  depend  upon 
the  matter  in  controversy,  which  it  is  stated  in  the  bill  of 
exceptions  here,  was,  ^^  whether  Mr.  Marsden,  from  his  attain- 
ing to  competent  age,  in  the  year  1779,  down  to  the  time  of 
his  making  the  will  and  codicil,  in  the  years  1822  and  1825, 
was  a  person  of  sane  mind  and  memory,  and  capable 
♦  704  of  *  making  his  will ; "  that  some  agency  or  cognizance 
of  Mr.  Marsden  must  be  shown  in  each  particular  piece 
of  evidence  tendered,  in  order  to  make  it  admissible  at  all ; 
and  that  each  piece  of  evidence  must  be  judged  of  from  the 
circumstances  applicable  to  itself;  that,  to  raise  any  inference 
in  favour  of  the  admissibility  of  these  three  letters,  or  any  of 
them,  from  certain  other  portions  of  evidence  admitted  and 
existing  in  the  case,  is  a  proceeding  in  kind,  though  not 
degree,  the  same  as  an  assumption  of  the  entire  competency 
of  Mr.  Marsden,  which,  being  granted,  all  difficulties  vanish, 
and  there  is  no  question  or  doubt  to  solve ;  and  lastly,  as  in 
this  part  of  the  argument  to  which  I  am  addressing  myself  it 
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was  said  (and  I  think  properly),  that  there  should  be  no 
assumption  of  competency  one  way  or  the  other,  and  the  matter 
must  be  considered  in  equilibria^  it  lay  upon  the  defendant 
below  to  give  the  evidence  to  turn  the  scale,  and  to  show 
affirmatively  some  "dealing"  with  these  letters, — to  use  an 
expression  which  has  been  before  employed, — or  some  of  them, 
by  Mr.  Marsden,  in  order  to  make  them  admissible  at  aU. 

I  come  now  to  the  presumption  of  fraud.  That  this  cannot 
be  made,  and  must  be  found,  in  order  to  form  an  ingredient 
in  the  argument,  may  well  be  admitted.  But  it  is  unneces- 
sary to  say  more  in  support  of  that  view  of  the  subject  which 
I  have  been  taking,  than  that  the  presumption  alluded  to 
need  not  be,  and  I  think  has  not  been,  made. 

Having  thrown  these  observations  together  in  the  hope  of 
avoiding  repetition,  the  application  of  them  to  the  three  letters 
respectively  will  be  reduced  to  a  narrow  compass.  The  first 
is  from  C.  Tatham,  a  cousin  of  Mr.  Marsden,  dated  Alexan- 
dria, 12th  October,  1784 ;  as  to  which,  as  well  as  the 
two  others,  if  treatment  *of  Mr..  Marsden  had  been  ♦705 
sufficient,  it  is  impossible  to  doubt  that  he  is  addressed 
as  a  person  of  competent  imderstanding.  With  reference  to 
that,  however,  which,  as  I  have  said,  is  in  my  opinion  neces- 
sary to  warrant  its  reception,  there  is  nothing  but  its  being 
found  in  the  place  before  described,  open  and  with  the^sesd 
broken.  The  copy  of  a  letter  from  Mr.  Marsden  to  C.  Tatham 
(received  in  evidence)  in  no  respect  alluded  to  the  letter  in 
question,  nor  was  any  thing  shown  to  have  been  said  or  done 
upon  it.  Suppose  it  had  been  proved,  which  here  it  was  not, 
that  Mr.  Marsden  broke  the  seal,  and  the  issue  had  been 
whether  he  could  read  or  not,  would  the  fact  of  breaking  the 
seal  furnish  any  proof  of  his  being  able  to  read  the  letter  ? 
Why  should  it  of  his  being  able  to  understand  it  ? 

The  next  letter  to  be  noticed,  because  it  is  open  to  pre- 
cisely the  same  remarks,  though  not  the  next  in  order  of 
time,  is  that  from  Mr.  Ellershaw,  dated  the  3d  October, 
1799,  and  addressed  to  Mr.  Marsden,  and  expressing  much 
gratitude  for  many  favours  received.  If  the  former  letter  be 
inadmissible,  this  of  course  must  be  inadmissible  also. 

The  third  is  a  letter  from  Mr.  Marton,  the  vicar  of  Lan- 
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caster,  to  Mr.  Marsden,  dated  20th  May,  1786,  begging  that 
Mr.  Marsden  would  order  his  attorney  to  wait  on  two  persons 
named,  to  endeavour  to  effect  a  compromise  in  some  dispute 
which  it  seems  was  likely  to  arise ;  and  recommending  a  case 
to  be  drawn,  by  the  opinion  upon  which  both  parties  should 
be  bound.  And,  what  is  more  material,  on  the  back  of  this 
letter  there  was  an  indorsement,  in  the  handwriting  of  one 
James  Barrow,  long  since  dead,  but  then  the  attorney  of 
Mr.  Marsden,  the  date  of  which  indorsement  was  the  said 

20th  May,  1786. 
♦706        ♦!  have  said   that  I  have  entertained  somewhat 

more  of  doubt  and  hesitation  as  to  this  than  as  to  the 
other  letters,  partly  from  the  weight  which  has  been  attached 
to  it  by  others  for  whose  opinion  I  have  great  respect,  and 
partly  because  there  is  something  imposing,  at  first  sight  at 
least,  in  the  fact  of  the  letter  having  been  found  on  the  very 
day  it  bears  date,  in  the  very  custody  where,  according  to  its 
contents,  it  ought  to  have  been,  viz.,  in  the  possession  of  the 
attorney  of  Mr.  Marsden  ;  and  if  it  had  been  proved  that  the 
letter  was  so  placed  by  Mr.  Marsden  himself  in  the  hands 
of  Barrow  after  perusal  by  him,  no  better  proof  would  be 
required  that  he  had  understood  and  acted  upon  it,  and  that, 
too,  a  letter  upon  business.  But,  upon  consideration,  it  seems 
to  me  that  the  circumstances  attending  this  letter  are  sub- 
stantially not  distinguishable  from  those  attending  the  former. 
The  admissibility  of  this  letter  also  rests  upon  an  implied 
assumption  of  Mr.  Marsden^s  capacity :  because  he  received 
the  letter,  read,  and  understood  it,  therefore  he  delivered  it 
to  Mr.  Barrow ;  that  is,  the  assumed  capacity  of  Mr.  Marsden 
is  the  foundation  of  the  whole,  —  the  thing  to  be  proved. 

Suppose  (apart  from  all  suspicion  of  fraud)  Mr.  Marsden, 
not  from  incapacity,  but  indolence,  had  deputed  his  afiEairs 
generally,  or  this  affair  in  particular,  to  his  man  of  business, 
and  that  the  latter,  from  previous  conferences  with  Marton, 
was  acquainted  with  the  subject  of  the  letter,  and  knew  that 
Marton  was  about  to  write ;  why  might  not  the  man  of  busi- 
ness, upon  seeing  Marton 's  writing,  have  at  once  transmitted 
the  letter  to  Barrow  ?  or  why,  if  Barrow,  knowing  Marton, 
and  having  the  information  above  supposed,  had  been  at  Mr. 
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Marsden's  house  upon  the  arrival  of  Marion's  letter, 
might  he  not  have  taken  it  •  away  with  him  at  once  ?  *  707 
But  I  do  not  rest  upon  this,  and  mention  it  only  in 
consequence  of  observations  made  upon  the  alleged  arbitrary 
assumption  of  fraud.  The  foundation  of  my  opinion  is,  that 
neither  competency  nor  incompetency  should  be  presumed, 
and  that  therefore  the  burden  was  cast  upon  the  defendant 
below,  who  tendered  this  piece  of  evidence,  to  give  affirma- 
tively some  proof  that  the  mind  of  Mr.  Marsden  had  been 
exercised  upon  it,  to  make  it  admissible  in  a  case  where  the 
only  question  was  the  actual  state  of  that  mind ;  and  no  such 
proof  was  given. 

Mr.  Baron  Gurnet.  —  This  is  an  action  of  ejectment 
brought  to  recover  considerable  estates  in  the  ^i  tj^^  letters 
county  of  Lancaster.  It  was  tried  at  the  sum-  -^^^^^i^- 
mer  assizes,  1836,  before  Mr.  Baron  Parke.  The  lessor  of 
the  plaintiff  claims  as  heir-at-law  of  a  gentleman  of  the  name 
of  Marsden,  who  died  in  the  year  1826,  at  the  age  of  sixty- 
eight.  It  is  stated  in  the  bill  of  exceptions,  that  the  matter 
in  controversy  was,  whether  Mr.  Marsden,  from  his  attaining 
to  competent  age  in  the  year  1779,  down  to  the  time  of  his 
making  the  will  and  codicil  in  the  years  1822  and  1825,  was 
a  person  of  sane  mind  and  memory,  and  capable  of  making  a 
will.  And,  to  maintain  the  affirmative  of  the  matter  in  con- 
troversy, the  letters  set  out  in  the  bill  of  exceptions  were 
tendered  in  evidence.  The  facts  are  thus  stated,  —  that,  after 
the  death  of  Mr.  Marsden,  many  letters  addressed  to  him  by 
various  persons  were  found  with  other  papers  in  a  cupboard 
under  his  bookcase  in  a  private  room ;  that,  to  many  of  those 
letters,  letters  had  been  written  and  sent  in  answer,  which 
last  mentioned  letters  were  proved  to  be  in  the  handwriting 
of  and  signed  by  him,  John  Marsden  ;  and  that,  upon 
some  others  of  the  letters  *  so  found,  there  were  in-  *  708 
dorsements  in  the  handwriting  of  the  said  John  Mars- 
den ;  which  letters,  so  answered  and  indorsed,  were  tendered 
and  received  in  evidence  upon  the  said  matter  in  controversy. 
It  appears,  therefore,  that  Mr.  Marsden  had  a  private  room, 
and  in  a  cupboard  under  his  bookcase  in  that  room  were 
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found  letters  of  various  descriptions :  some  to  which  he  had 
given  answers ;  and  these  letters  and  answers  were  read  in 
evidence :  some  which  he  had  indorsed ;  these,  too,  were  read 
in  evidence ;  and  the  three  letters  in  question,  upon  which 
there  were  no  indorsements  written  by  him,  and  to  which 
there  were  no  answers  produced.  One  of  those  letters  was 
written  in  the  year  1799,  by  the  Rev.  Henry  EUershaw,  per^ 
petual  curate  of  Hornby,  Mr.  Marsden's  pariah,  to  which  curacy 
he  had  been  presented  by  Mr.  Marsden ;  it  was  written,  in  the 
presence  of  his  assistant,  upon  the  occasion  of  his  relinquishing 
that  preferment.  The  second  was  written  by  C.  Tatham,  the 
brother  of  the  lessor  of  the  plaintiff,  on  his  arrival  in  America. 
And  the  third,  by  the  Rev.  Oliver  Marton,  vicar  of  Lancaster. 
All  the  transactions  of  Mr.  Marsden's  life  were  subjected 
to  the  view  and  consideration  of  the  jury,  to  enable  them  to 
form  their  judgment  of  the  competency  of  his  mind  ;  all  that 
he  said,  all  that  he  did,  and  all  that  under  certain  circum* 
stances  he  omitted  to  say  and  do.  It  appears  to  me  that  the 
transactions  connected  with  this,  which  I  think  must  be  taken 
to  be  Mr.  Marsden's  depository  of  papers  and  letters,  afford 
no  insignificant  means  of  judging  of  his  competency.  If  the 
letters  had  been  found  with  the  seals  unbroken,  that  might 
have  afforded  evidence  of  a  total  want  of  curiosity,  if  not  of 
imbecility  of  mind.     The  finding  them  with  the  seals 

*  709   broken,  is,  I  think,  *pnmd  facie  evidence  that  they 

had  been  opened  and  read  by  him  to  whom  they  were 
addressed,  and  in  whose  depository  they  were  found.  It  is 
said  that  this  supposition  is  founded  on  a  presumption  of 
competency,  which  is  the  question  to  be  tried.  But,  when  it 
is  stated  that  these  xmindorsed  and  unanswered  letters  were 
found  in  company  with  some  letters  which  were  indorsed  by 
Mr.  Marsden,  and  with  others  which  were  answered  by  him^ 
and  the  letters  in  his  own  hand  are  produced  and  read,  I  do 
not  see  that  it  is  forming  any  presumption  of  his  competency, 
to  assume  that  the  seals  had  been  broken  and  the  letters  read 
by  him :  it  appears  to  me  that  it  is  only  from  a  presumption 
that  any  other  inference  is  to  be  drawn* 

It  has  been  said  in  argument  that  it  is  not  stated  how  soon 
after  his  death  these  letters  were  found.    If  it  had  been  in- 
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tended  by  the  counsel  for  the  lessor  of  the  plaintifiP  to  use  any 
argument  of  that  kind,  he  should  have  shown,  if  he  could, 
by  cross-examination,  that  the  distance  of  time  was  such  as 
to  weaken  or  destroy  the  inference  that  they  had  been  placed 
there  by  the  testator.  It  is  further  said,  that  it  is  not  found 
that  no  other  person  used  the  room.  But  it  is  found  to  be 
his  private  room.  It  is  said,  that  it  is  not  found  that  Mr. 
Marsden  wrote  the  indorsements,  and  the  answers  which  are 
mentioned,  without  the  tutorage  of  another.  But  that  should 
have  been  shown,  if  it  could  have  been  shown,  to  affect  the 
reception  of  this  evidence.  It  is  suflBicient  that  the  letters 
are  found  in  such  a  place  and  in  such  company.  The  ques- 
tion is  not,  what  is  the  weight  of  the  evidence  when  received ; 
the  question  is  not,  whether  any  suspicious  circumstances  may 
or  may  not  attach  to  it :  all  that  is  matter  of  observa- 
tion for  the  jury.  If  any  facts  could  be  *  introduced  *  710 
to  raise  a  suspicion  that  these  letters  were  foisted  into 
this  place  by  any  other  person  than  Mr.  Marsden,  they  would 
doubtless  have  their  effect  where  they  ought  to  have  it :  but 
nothing  of  that  sort  is  stated.  The  letters  bear  ^^  contents 
every  mark  of  genuineness :  they  were  written  Jfhwe  ^J^ttoS 
at  periods  very  remote,  when  no  question  of  the  Stefwe^^'iS^e^- 
competency  of  this  gentleman  had  arisen :  they  ^^^' 
were  written  by  persons  well  acquainted  with  him,  and  these 
persons  were  dead  long  before  this  question  arose.  I  think, 
therefore,  that  the  contents  of  this  repository  are  evidence,  — 
evidence  of  more  or  less  value,  according  as  they  are  fairly 
or  unfairly  laid  before  the  jury. 

Again,  it  is  asked,  who  knows  that  these  letters  were  de- 
posited in  this  cupboard  by  Mr.  Marsden  ?  I  think  that  the 
company  in  which  they  were  found  is  primd  facie  evidence 
that  they  were  deposited  by  him.  They  were  found  in  the 
same  place  with  the  letters  which  he  had  indorsed,  and 
the  letters  he  had  answered.  It  was  matter  of  inquiry  for 
the  jury  whether  any  other  person  was  likely  to  have  depos- 
ited them  there,  whether  any  other  person  used  or  sat  in  that 
room,  whether  the  letters  produced  were  all  the  letters  found, 
or  whether  garbled.  On  an  indictment  for  high  treason,  let- 
ters with  the  seals  broken,  in  the  possession  of  the  person 
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indicted,  are  evidence  against  him,  although  there  be  no  in- 
The  finding  of  dorsemcnt  of  his,  and  no  letter  of  his  in  answer ; 
Ma^"broken.^  becausc  the  presumption  is  that,  the  seals  having 
^^  ^^^%7ei  been  broken,  he  has  perused  the  letters.  So, 
JS^^nTo'^whom  here,  I  think  that  the  finding  them  raises  the 
d'/JsBed'^re^d  Same  prcsumption,  and  that  it  is  not  a  sufficient 
answer  that  this  is  a  question  of  competency. 
These  observations  appear  to  justify  the  reception  of  the  let- 
ter of  Mr.  EUershaw. 

Upon  the  other  two  letters,  the  argument  for  their 

*  711    *  reception  is  much   stronger.     First,   the   letter  of 

C.  Tatham.  It  appears  that,  in  1784,  C.  Tatham  went 
to  America;  and  on  his  arrival  he  wrote  this  letter  to  Mr. 
Marsden,  which  bears  the  mark  of  a  ship-letter,  and  has  the 
post-mark.  If  nothing  more  appeared,  it  would  stand  upon 
the  same  footing  as  the  letter  of  Mr,  EUershaw.  But,  further, 
there  was  found  among  the  papers  of  Mr.  Marsden,  a  draft  of 
a  letter  from  Mr.  Marsden  himself  to  C.  Tatham,  dated  in 
June,  1787,  which  proves  that  these  parties  had  been  from 
the  year  1784  till  that  time  in  a  course  of  correspondence ; 
for  he  says,  "  I  received  your  letter  some  time  ago,  wherein 
you  mentioned  that  you  have  sent  me  a  map  of  the  United 
States  of  America.  I  deferred  writing  till  such  time  as  I  had 
made  inquiry  after  it,  but  did  not  get  the  map  until  the  7th 
instant.  You  mention  in  your  letter  that  you  had  sent  me  a 
small  parcel  of  dried  fruits ;  I  received  nothing  but  the  map, 
for  which  I  am  obliged  to  you.  I  suppose  you  have  received 
my  last  letter,  wherein  you  will  see  an  account  of  your  nurse's 
death." 

It  is  objected  that  this  draft  of  a  letter  does  not  make  the 
letter  of  1784  evidence,  because  it  is  not  an  answer  to  that 
specific  letter.  I  cannot  see  the  difference  between  a  letter 
which  acknowledges  another  of  a  series  of  correspondence, 
and  a  letter  which  acknowledges  the  letter  in  question.  If  it 
had  acknowledged  both  together,  that,  it  is  admitted,  would 
have  made  it  evidence.  If  the  draft  had  been,  "  My  dear 
Cousin,  —  I  have  received  your  letter  of  the  12th  of  October, 
1784,"  and  nothing  more,  that  would  have  made  it  evidence. 
But  his  answering  another  letter  of  the  series,  commenting 
[690] 


WRIGHT  V.   TATHAM.  *  711 

upon  the  tenns  of  the  letter,  acknowledging  the  receipt  of 
one  thing,  and  noticing  the  non-receipt  of  another 
which  ought  to  have  *  accompanied  it,  &c.  &c.,  that  *  712 
does  not  make  it  evidence,  because  it  refers  to  a  later 
letter  of  the  series.  The  distinction  appears  to  me  to  be  too 
refined.  It  is  further  objected  that  the  letter  was  addressed 
to  Mr.  Marsden  at  Wennington  Hall,  where  he  then  resided, 
and  that  it  was  found  at  Hornby  Castle,  to  which  he  had 
removed  from  Wennington  Hall,  and  at  which  he  had  resided 
for  many  years  before  his  death  ;  and  that  that  weakens  the 
presumption  that  it  was  placed  in  this  cupboard  by  Mr.  Mars- 
den. So  far  from  weakening  it,  it  appears  to  me  to  strengthen 
that  presumption.  It  is  in  the  natural  course  of  things  that 
a  gentleman  should  remove  his  private  papers  when  he  re- 
moves his  residence. 

Lastly,  there  is  the  letter  of  the  Rev.  Oliver  Marton,  the 
vicar  of  Lancaster,  the  county  town,  a  few  miles  from  which 
Mr.  Marsden  lived,  written  to  him  on  business  requiring  pro- 
fessional assistance,  requesting  that  Mr.  Marsden  would  order 
his  attorney  to  wait  on  one  of  two  gentlemen,  who  are  named, 
to  propose  terms  of  agreement  between  himself  and  the 
parish  ;  recommending  that  a  case  should  be  settled  by  the 
two  attorneys  and  laid  before  counsel.  This  letter,  written 
fifty-two  years  ago  by  a  gentleman  intimately  acquainted 
with  Mr.  Marsden,  is  found  to  have  been  in  the  hands  of  Mr. 
Barrow,  the  attorney  of  Mr.  Marsden,  also  resident  at  Lan- 
caster, who  has  been  dead  thirty-five  years  ;  and  there  is  an 
indorsement  on  the  back  of  the  letter,  in  the  handwriting  of 
Mr.  Barrow,  —  "  20th  May,  1786,  letter  from  Mr.  Marton  to 
Mr.  Marsden."  It  is  objected  that  this  letter  is  not  evidence, 
because  it  is  not  proved,  first,  that  the  letter  was  received  by 
Mr.  Marsden ;  secondly,  that  it  was  by  him  shown  to  Mr. 
Barrow ;  thirdly,  how  it  came  back  into  the  hands  of 
Mr.  Marsden ;  fourthly,  when  Mr.  Barrow  *  made  that  *  713 
indorsement;  and  fifthly,  that  it  was  placed  in  this 
cupboard  by  Mr.  Marsden. 

I  think  that  these  observations  are  applicable  only  to  the 
effect  of  the  evidence  when  produced,  not  to  its  production ; 
they  are  to  be  addressed  to  the  jury.    To  require  such  proof 
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of  events  that  occurred  half  a  century  ago,  is  to  require  im- 
possibilities. The  only  persons  who  could  have  given  it  have 
been  long  in  their  graves.  The  legitimate  inferences  to  be 
drawn  from  this  letter  thus  indorsed,  are,  that  the  letter  was 
received  by  Mr.  Marsden  ;  that  he  did,  either  personally  op 
by  letter,  consult  Mr.  Barrow  on  the  subject ;  that  Mr.  Barrow 
had  the  letter  under  his  consideration,  and  returned  it  to  Mr. 
Marsden  with  the  advice  which  he  thought  proper  to  give 
upon  it.  That  is  the  natural  and  ordinary  course  of  things ; 
and  I  do  not  think  that  we  are  called  upon  to  presume  every 
thing  that  is  forced  and  unnatural,  to  exclude  evidence  from 
the  consideration  of  the  jury. 

The  answer,  therefore,  which  I  humbly  give  to  the  ques- 
The  letters  ad-  *^^^  propounded  by  your  Lordships  is,  that  all 
TDiMi\))e.  ^i^Q  three  letters  should  have  been  received  in 

evidence. 

Mr.  Justice  Patpeson. — In  answer  to  your  Lordships' 
The  letters  in-  qucstiou  in  this  casc,  I  have  to  state,  that  in  my 
admiflsibie.  opinion  none  of  the  letters  tendered  was,  under 

the  circumstances,  admissible  in  evidence. 

The  issue  in  this  case  embraced  the  consideration  of  Mr. 
Marsden's  state  of  mind  during  the  whole  of  a  long  life ;  and, 
as  it  seems  to  me,  every  act  of  that  long  life  might  be  shown 
and  was  relevant  to  the  proper  determination  of  that  issue. 
The  letters  in  question  are  proposed  as  evidence  on  one  of 
two  groimds,  —  firsts  as  showing  the  opinion  of  the  writers, 
and  the  mode  of  treatment  which  they  adopted  to  Mr. 

•  714    *  Marsden ;  secondly,  as  connected  with  Mr.  Marsden^s 

own  conduct  in  regard  to  the  letters,  and  explanatory 
of  that  conduct.  The  first  ground  is  indeed  not  very  strongly, 
if  at  all,  insisted  on,  so  far  as  it  rests  on  the  mere  opinion  of 
the  writers,  independent  of  any  communication  of  that  opin- 
ion to  Mr.  Marsden ;  but  it  is  insisted  on  as  a  mode  of  treat- 
ment of  him^  since  the  letters  were  addressed  to  him.  Now, 
if  it  be  conceded,  as  I  think  it  must,  that  the  mere  opinion 
of  a  deceased  writer  as  to  the  competency  of  another  person, 
not  given  upon  oath^  nor  under  circumstances  which  afford 
the  parties  to  be  affected  by  that  opinion  any  means  of  in- 
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quiring  into  the  reasons  on  which  it  wd»  adopted,  or  the  facts 
on  which  it  was  founded,  cannot  be  held  admissible,  I  am 
quite  at  a  loss  to  see  how  the  eireumstance  of  that  opinion 
being  contained  in  a  letter  addressed  to  the  indiyidual  respect- 
ing whose  competency  the  inquiry  is  instituted,  can  make  any 
difference.  It  shows,  after  all,  nothing  but  the  opinion  of  the 
writer,  and  the  sort  of  treatment  which  he  adopts  towards 
the  party ;  but  it  does  not  in  the  least  tend  to  enable  a  jury 
to  judge  whether  that  opinion  was  right,  or  that  treatment 
proper ;  it  eannot  have  any  weight,  unless  it  be  some  which 
is  deriyed  from  the  authority  of  the  writer ;  and  it  oug^t  not 
on  that  ground  to  influence  or  even  to  be  laid  before  a  jury. 
The  conduct  o(  the  individual  whose  oompe-  Theoondaotof 
tency  is  in  dispute,  under  such  treatment  by  wha»  oon^ten- 
others,  is  that  alone  which  can  enable  a  jury  to  cL  aione  enable 
judge  as  to  the  propriety  of  that  treatment ;  and  wtothepropriei^j 

''       o  r     r         J  of  hl»  treatment 

it  is  that  conduct  (which  is,  in  truth,  the  admis-  ^7  otben. 
sible  evidence),  and  not  the  treatment,  which  is  proper  and 
necessary  to  be  laid  before  the  jury,  in  order  to  enable  them 
to  understand  and  appreciate  the  conduct  of  the  individual, 
and  for  that  purpose  only. 

*  The  second  ground  is,  as  it  seems  to  me,  the  real  *  715 
groimd  on  which  the  admissiblity  of  the  evidence  in 
question  is  sought  to  be  established.  Upon  this  Every  act  of  the 
I  believe  that  no  difference  of  opinion  will  be  ^^^to^t^eliil!^^ 
found  to  exij^t  as  to  the  principle  on  which  such  he^can  b«  ^m 
evidence  is  admissible.  Every  act  of  the  party's  gard^to  u?y  writl 
life  is  relevant  to  the  issue ;  ^  of  course,  there^  i^  evidence^  it 
fore,  any  thing  which  he  can  be  shown  to  have  written  document 

.  f  .  ,  ,     .  mu»t  Itielf  be  re- 

done in  regard  to  any  wntten  document,  bemg  <»^v«l 

evidence,  it  follows  that  such  written  document  must  itself 

be  received ;  otherwise  the  true  character  of  the  act  which 

he  has  done  in  regard  to  it  cannot  be  properly  estimated, 

or  the  jury  be  enabled  to  judge  how  far  that  act  is  or  is  not 

indicative  of  the  state  of  his  mind. 

In  every  case,  therefore,  the  first  point  to  be  considered 

will  be,  whether  any  act  has  in  truth  been  done  by  the  party 

>  See  Shailer  v.  Bumstead,  99  Mass.  U2, 121, 122. 
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in  regard  to  the  document  proposed  to  be  given  in  evidence. 
^.whether the  Now,  without  stoppinfiT  to  considcr  how  far  the 

opinion     of     the     ,  .         .  -      ,         x     i  i  •    i 

Judge  at  tte  trial,  determination  of  the  Judge  at  the  trial  upon 

on  a  point  of  this  -    «  -• 

th?^*iSSect  ^t^l  ^^^^  point  (which  18  a  question  of  fact,  and  may 
bill  of  excepUoM.  perhaps  depend  on  conflicting  testimony,  and  as 
I  apprehend  can  only  be  submitted  to  the  jury)  can  be  made 
the  subject  of  a  bill  of  exceptions,  or  in  any  other  manner 
can  be  subjected  to  a  revision,  I  proceed  to  consider  the  cir- 
cumstances under  which  each  of  the  three  letters  in  question 
was  tendered :  concerning  them,  your  Lordships'  question  calls 
upon  me  to  give  such  an  opinion  as  I  should  have  given  had 
such  a  point  arisen  upon  a  trial  before  me. 
It  is  material  to  recollect  the  issue  in  this  cause,  viz.,  the 
The  Issue  here  competeucv  or  incompetency  of  Mr.  Marsden'; 

is,  competency  or  -^  "^  ,-•.  i  »   i        \ 

»ot.  because  I  apprehend  it  to  be  essential,  that, 

upon  the  trial  of  every  issue,  evidence  should  not  be  re- 
ceived which  is  based  on  any  presumption  one  way  or  the 
other  involving  the  subject-matter  of  that  issue.     The 

*  716    *  place  in  which  the  letters  were  found  does  not,  in 

my  judgment,  furnish  any  argument,  for  it  does  not 
appear  to  have  been  one  in  which  Mr.  Marsden  himself  was 
in  the  habit  of  depositing  papers,  or  which  he  kept  private 

The  repository  ^  himsclf.  Or  was  accustomcd  to  examine.  They 
^shM  ^^i^l^ul  *^®  found  in  company  with  other  papers  on  which 
™®"'-  he  had  written  different  matters ;  which  circum- 

stance, so  far  from  showing  that  he  had  read  and  understood 
the  letters  in  question,  rather  tends  the  other  way,  from  the 

The  breaking  of  abscuce  of  any  writing  of  his  upon  them.     The 

the  seals  IB  Imma-  ,      ,     .  ,       ,  -i  i     ii       - 

teriai.  geals  being  broken  seems  to  be  whoUy  imma- 

terial, since  it  does  not  appear  by  whom  that  was  done.  Nor, 
indeed,  would  the  breaking  of  the  seals  afford  any  criterion 
as  to  the  state  of  mind  of  the  person  who  was  proved  to  have 
broken  them.  These  circumstances  are  common  to  all  the 
letters.  I  come  now  to  consider  those  which  are  peculiar  to 
each  letter. 

The  first  of  them  is  from  a  Mr.  C.  Tatham,  dated  Alex- 
andria, 12th  October,  1784.    No  writing  of  Mr.  Marsden's 
appears  upon  it,   nor   is    any  answer  to  it  found,  nor    is 
allusion  made  to  the  contents  of  it  in  any  writing  of  Mr. 
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Marsden.  But  a  copy  of  a  letter  from  Mr.  Marsden  to 
Mr.  C.  Tatham,  in  the  handwriting  of  the  former,  bear- 
ing date  1st  June,  1787,  was  given  in  evidence,  which 
refers  to  some  other  letter  received  from  Mr.  C.  Tatham ; 
and  therefore  it  is  insisted  that  the  former  letter  of  the 
12th  October,  1784,  which  is  not  referred  to  by  Mr.  Mars- 
den, is  to  be  received  as  part  of  a  correspondence.  It 
seems  to  me  that  this  argument  is  founded  on  a  mistaken 
view  of  the  principle  on  which  the  letters  can  be  admitted  at 
all.  If  a  correspondence  be  adduced  in  evidence  to  establish 
the  existence  of  certain  facts,  or  the  knowledge  of  those 
facts  by  any  individual,  or  the  admission  of  their  •truth  *  717 
by  that  individual,  unquestionably  the  whole  of  the  cor- 
respondence must  be  read ;  and  the  circumstance  of  one  let- 
ter not  being  noticed  by  the  person  to  whom  it  is  addressed, 
may  not  exclude  it.  But,  where  the  object  of  the  evidence 
is,  to  establish  that  the  individual  to  whom  the  in  a  qaeetioii  of 
letter  is  addressed  had  a  mind  capable  of  under-  individaai'  leoer 
standing  the  contents  of  the  letter,  it  seems  to  become  ewdenoe, 

...  .     .  .  •      -I         ^  brought  under 

me  that  it  is  necessary  to  bring  each  particular  the  eye  of  the  per- 
letter,  whether  it  be  part  of  a  correspondence  •ddreMed. 
or  not,  as  it  were,  under  the  eye  of  the  individual ;  for  he 
may  have  been  capable  of  understanding  one  letter  and  not 
another,  or  he  may  have  been  capable  at  one  time  and  not  at 
another.  The  interval  of  time  between  1784  and  1787  is 
Considerable,  and  the  letter,  a  copy  of  the  answer  to  which  is 
given  in  evidence,  is  found ;  there  is,  therefore,  nothing  to 
show  that  Mr.  Marsden  ever  dealt  with  the  letter  of  1784  in 
any  way ;  and  I  think  it  was  properly  rejected. 

The  next  letter  is  that  of  Mr.  Oliver  Marton,  dated  the 
20th  of  May,  1786.  It  requests  Mr.  Marsden  to  direct  his 
attorney  to  wait  on  a  Mr.  Atkinson;  and  it  has  the  words 
"  20th  May,  1786,  letter  from  Mr.  Marton  to  Mr.  Marsden," 
indorsed  on  it,  in  the  handwriting  of  Mr.  Marsden's  then 
attorney,  Mr.  Barrow.  No  direct  evidence  is  given  to  show 
that  this  letter  ever  passed  through  Mr.  Marsden's  hands,  or 
that  he  ever  dealt  with  it  in  any  way.  But  it  is  said  that  it 
must  be  presumed  that  the  letter  was  sent  by  Mr.  Marsden 
to  the  attorney,  inasmuch  as  the  letter  itself  requests  him  to 
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communicate  with  his  attorney,  and  inasmuch  as  the  attorney 
has  written  upon  it,  and  because  such  would  be  the  ordinary 
course  of  dealing  with  such  a  letter.  Now,  with  all  possible 
respect  for  the  opinion  of  others,  I  confesa  that  such  reason- 
ing seems  to  me  to  be  nothing  other  than  petitio  prm- 

*  718    cipiiy  reasoning  in  *  a  circle.    The  question  at  issue  is, 

whether  Mr.  Marsden  was  a  competent  persim,  whether 
he  could  and  did  deal  with  ordinary  matters  in  the  ordinary 
course ;  and,  in  order  to  render  this  letter  evidence  in  sup- 
port of  the  affirmative  of  that  proposition,  by  reason  of  his 
having  read  and  dealt  with  it,  a  presumption  is  sought  to  be 
made  that  he  did  see  and  deal  with  this  letter,  because  a  com- 
petent person,  in  the  ordinary  course  of  events,  would  have  so 
done.  It  seems  to  me  that  no  such  presumption  ought  to  be 
made,  nor,  indeed,  any  presumption  whatever ;  but  that,  in 
order  to  let  in  any  letter  of  another  person  as  evidence,  direct 
and  positive  proof  of  the  party  to  whom  it  is  addressed  hav- 
No  presumption  ing  dealt  with  it,  must  be  required.  If,  indeed, 
Manden  knew  and  the  cxclusion  of  this  letter  restcd  on  any  pre- 

had  acted    upon  .  -  .  .        -  , 

Marten's  letter,  gumption  of  mcompetcncy  m  the  party  to  wh<Hn 
it  is  addressed,  or  of  fraud  in  those  about  him,  I  fully  agree 
that  it  ought  not  to  be  excluded,  because  no  such  presump- 
tion ought  to  be  made.  But  the  exclusion  of  the  letter  does 
not,  in  my  judgment,  rest  on  any  such  ground.  Mr.  Mars- 
den, whether  he  was  a  competent  person  or  not,  may  have 
employed  some  one  as  his  secretary  to  (^en  his  letters  and  to 
transact  business  for  him,  from  various  motives;  and  that 
may  have  been  done  in  this  and  in  many  other  instances 
without  any  fraud  of  any  sort.  The  point  to  be  established, 
in  order  to  render  this  letter  admissible,  is,  that  Mr.  Mars- 
den personally  dealt  with  it ;  and  that  point  ought  not,  as  it 
seems  to  me,  upon  this  issue,  to  rest  upon  presumption  of  any 
sort,  but  solely  upon  direct  and  positive  testimony. 

The  last  letter  is  one  from  the  Rev.  Air.  fiUershaw  to  Mr. 

Marsden,  written  on  occasion  of  his  relinquishing  the  cure  of 

his  parish.    I  am  whoUy  at  a  loss  to  guess  upon  what  ground 

this  letter  is  tendered,  unless  it  be  as  containing  the 

*  7 19    opinion  of  the  writer,  or  as  *  showing  his  mode  of  treat- 

ing Mr.  Marsden.    I  have  already  stated  to  your  Loid- 
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ships  my  opinion  that  no  letter  is  admissible  upon  such  ground ; 
and  it  is  not  pretended  that  this  letter  has  been  dealt  with  by 
Mr.  Marsden. 

I  have  only,  in  conclusion,  to  notice  the  oases  which  have 
been  cited  as  decided  in  the  Ecclesiastical  Courts,  in  which 
it  is  said  that  letters  of  members  of  the  family,  not  dealt  with 
by  or  even  communicated  to  the  person  whose  sanity  was  in 
dispute,  hlive  been  received  as  evidence  of  the  treatment 
adopted  towards  him  by  those  who  knew  him,  and  so,  as  being 
relevant  to  the  issue.  Whether  the  admission  ^^  inteiueibie 
of  such  evidence  be  attributable  to  any  peculiar  fiJ^^ietST  aw 
rule  of  those  Courts,  or  to  the  circumstance  that  2^)e  in  t^e  e^ 
the  same  person  there  decides  upon  questions  "i"**^^  ^<>"^- 
both  of  law  and  fact,  I  cannot  tell ;  but  I  am  quite  unable  to 
see  any  sound  principle  on  which  they  can  be  admitted ;  and, 
however  much  I  may  regret  that  any  different  views  of  evi- 
dence should  prevail  in  different  Courts,  I  cannot  consider 
those  cases  as  binding  authorities  even  in  the  Courts  of  Com- 
mcm  Law  in  Westminister  Hall,  much  less  in  your  Lordships' 
House. 

Mr.  Baron  Alderson.— After  fully  considering  the  ques- 
tion which  your  Lordships  have  put  to   the     ^^^  ^^^^  ^^ 
Judges,  I  have  also  arrived  at  the  conclusion  "-^m^s^we. 
that  all  the  three  letters  ought  to  be  rejected  as  evidence 
upon  the  trial  in  question.     These  letters  were  addressed  to 
the  testator  by  persons  acquainted  with  him,     j^  ^^    ^^ 
and  whose  opinion  as  to  his  capacity,  if  properly  Jf"o^iniSir»SS 
proved,  would  be  received  as  evidence  in  the  J^Jr^  S^a^ 
cause.     But  the  point  to  be  considered  first,  is,  ®^®'  ^^' 
how  that  which  is  matter  of  opinion  is  to  be  proved.     I  con- 
ceive that  it  is  to  be  proved,  like  any  other  fact,  by 
evidence  on  oath  given  *  in  open  Court.    The  law  of    *  720 
England,  so  far  as  I  know,  makes  no  distinction  between 
such  opinion  and  any  other  material  fact.     The  general  rule 
is,  that  facts  are  to  be  proved  by  testimony  of  persons  on  oath, 
and  subjected  to  cross-examination.      There  are,  no  doubt, 
exceptions  to  this  rule,  in  which  hearsay  evidence  is  admis- 
sible.    One  such  exception  is  to  be  found  in  the  case  of 
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public  rights.  There,  the  general  interest  which  belongs  to 
the  subject  would  lead  to  immediate  contradiction  from  others, 
unless  the  statement  proved  were  true ;  and  the  public  nature 
of  the  right  excludes  the  probability  of  individual  bias,  and 
makes  the  sanction  of  an  oath  less  necessary.  Again,  the 
case  of  dying  declarations,  which  is,  however,  confined  to 
homicide,  is  another  exception  to  the  rule.  But  these  excep- 
tions, and  the  principles  which  govern  them,  are  wholly  inap- 
plicable to  a  case  like  the  present.  If,  therefore,  the  letters 
are  to  be  used  as  proofs  of  the  opinion  of  the  writers  respect- 
ing Mr.  Marsden's  capacity,  the  objection  to  their  admis- 
sibility is,  that  this  opinion  is  not  upon  oath,  nor  is  it  possible 
for  the  opposite  party  to  test  by  cross-examination  the  foun- 
dation on  which  it  rests. 

The  object  of  laying  such  testimony  before  the  jury,  is  to 
To   decide   a  placc  the  wholc  life  and  conduct  of  the  testator, 

question  of  com-    .«  .iii/»  i  i..^  .i 

petency,  the  jury  if  possiblc,  bcforc  them,  SO  that  they  may  judge 
dence  of  the  con-  of  his  Capacity :  for  this  purpose,  you  call  per- 
wmseif.  sons  who  havc  known  him  for  years,  who  have 

seen  him  frequently,  who  have  conversed  with  him  or  corre- 
sponded with  him.  After  having  thus  ascertained  their  means 
of  knowledge,  the  question  is  put  generally  as  to  their  opinion 
of  his  capacity.  I  conceive  this  question  really  means  to 
involve  an  inquiry  as  to  the  effect  of  all  the  acts  which  the 
witnesses  have  seen  the  testator  do  for  a  long  series  of 

*  721    years,  and  the  manner  in  which  *  he  was  during  that 

period  treated  by  those  with  whom  he  was  living  in 
familiar  intercourse.  This  is  not  properly  opinion,  like  that 
of  experts ;  but  is  rather  a  compendious  mode  of  putting  one 
instead  of  a  multitude  of  questions  to  the  witness  under 
examination,  as  to  the  acts  and  conduct  of  the  testator. 
Instances  of  such  questions  are  not  uncommon.  A  witness 
in  a  case  of  assault  is  frequently  asked  his  opinion  which  of 
the  two,  the  plaintiff  or  defendant,  began  the  affray :  no  one 
considers  the  opinion  of  a  witness  in  such  a  case  as  evidence ; 
but  when  it  is  obvious  that  he  has  seen  the  whole,  and  can, 
if  required,  state  all  the  circumstances  in  detail,  such  a  com- 
pendious mode  of  putting  the  question  is  often  allowed  with- 
out objection.  But  there,  the  real  meaning  of  the  question 
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is,  what  were  the  circumstances  of  the  transaction :  and  unless 
the  witness  be  then  capable  of  deposing  to  them,  the  opinion 
could  not  be  received  at  all.  (^) 

A  letter,  therefore,  as  a  mere  opinion,  is  not  evidence  at  all ; 
for  it  cannot  give  these  sanctions.    If  it  were     a  letter,  fw  a 

,  ,  ,  mere  opinion,  is 

receivable,  a  letter  to  a  third  person,  or  an  oral  not  evidence, 
declaration  to  a  third  person,  would  be  evidence  equally. 
But  no  one  has  contended  that  these  are  receivable.  I  con- 
ceive, therefore,  that  these  letters  are  not  receivable  upon  this 
ground :  nor  are  they  receivable  as  being  what  has  been  called 
treatment,  —  of  which,  however,  I  do  not  profess  to  understand 
the  meaning :  nor  like  conversations  addressed  or  acts  done  to 
Mr.  Marsden  in  his  presence,  and  of  which  he  is  proved  to  be 
cognizant.  Of  course,  the  mere  circumstance  that  the  con- 
versation was  in  writing  would  make  no  difference;  and  I 
agree  that  conversation  addressed  to  Mr.  Marsden,  or  conduct 
towards  him,  would  have  been  evidence  if  he  were  shown  to  be 
cognizant  of  it.  But  why  ?  Because  it  explainiJ  and 
•illustrates  his  conduct — which  is,  in  effect,  an  act  *  722 
done  by  him — in  hearing  the  one  and  receiving  the 
other.  His  manner  at  the  time  —  even  though  he  made  no 
answer — would  be  proper  to  be  left  to  the  jury.  But  a  letter 
is  like  a  conversation  in  which  you  have  no  such  accompany- 
ing conduct  to  be  explained  and  illustrated.  It  is  like  conver- 
sation addressed  to  a  man  when  asleep  or  intoxicated,  or  which 
he  did  not  hear ;  or  conduct  towards  him  in  his  absence  ;  which 
would  not  be  admissible. 

But  then,  lastly,  it  is  said  that  the  letters  are  receivable  as 
having  been  acted  upon  by  the  testator,  and  as  explanatory  of 
his  acts ;  and,  if  that  were  the  case,  I  should  agree  in  the  con- 
clusion. Every  act  of  the  testator  is  evidence ;  Every  act  of  the 
and  if  these  are  letters  which  qualify  or  illustrate  p*^  ^  evidence. 
or  explain  any  act  of  his,  they  are  receivable.  But  then,  the 
first  step  to  be  taken  is,  to  show  some  act  of  the  testator,  by 
clear  evidence ;  for  that  is  the  foundation  of  the  whole.  Here, 
that  step  wholly  fails :  this  is  an  attempt  to  raise  ^j^^^  j.  ^^  ^^ 
a  superstructure  which  has  nothing  to  support  it.  ofi^  proved  here. 
If  the  testator  had  made  an  indorsement  on  any  one  of  them, 
>  See  ante,  690,  note  (1). 
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the  contents  of  the  letter  would  have  been  receivable.  But 
why  ?  Only  for  the  purpose  of  showing  that  the  indorsement 
was  a  rational  act,  not  for  the  purpose  of  showing  the  opinion 
of  the  writer.  If  an  answer  to  the  letter  had  been  sent  by 
him,  the  letter  is  in  like  manner  receivable  to  show  the  ration^ 
ality  of  such  answer^  But  what  act  is  there  here  ?  As  to  the 
letter  of  C.  Tatham,  it  is,  as  it  seems  to  me,  wholly  uncon- 
nected with  the  draft  of  the  letter  mentioned  in  the  case,  and 
which  is  in  the  testator's  handwriting.  There  is  no  indorse- 
ment on  it  by  the  testator.  The  same  observations  apply  to 
Mr.  Ellershaw's  letter. 

The  only  other  circumstance  relied  on  as  to  these 

*  728    *  two  letters,  is,  that  they  are  found  open,  in  a  cupboard 

under  the  testator's  bookcase,  with  other  letters  bearing 

his  indorsements  on  them  ;  and  it  is  contended  that  this  proves 

an  act  of  the  testator  in  opening  and  putting  them  there* 

Place  wh6ft  the  Letters  found  in  such  a  situation  are,  no  doubt, 

letters  found  im-         .  .  .      .  .  i        •     •      n 

material ;     only  evideucc  affaiust  a  party  accused  cnmmally,  or 

material   on  the      .    .„        .    ^     ,  %  ,       .  %  .         I     ^ 

TOpponition  that  Civilly  Charged,  and  he  is  presumed  cognizant  of 
•oundmind.  their  contcuts.  But  that  is  on  the  tacit  suppo- 
sition that  he  is  a  man  of  sound  mind^  To  make  such  a 
supposition  here,  is  to  beg  the  question  which  is  to  be  proved, 
—  a  vicious  mode  of  reasoning  in  a  circle.  Where  the  ques- 
tion is  doubtful,  whether  a  man  be  or  be  not  of  competent 
understanding,  no  acts,  the  proof  of  the  existence  of  which 
entirely  depends  on  such  inference,  can  be  relied  on  at  all. 

Here  the  Judge,  reasoning  on  the  subject,  may  be  8uppo8ed 
to  have  said,  "  If  Mr.  Marsden  was  capable,  he  opened  the 
letters  and  placed  them  there ;  if  not,  some  one  else  did  those 
acts.  But  the  nature  of  this  question  precludes  me  from 
saying  whether  he  was  capable  or  not.  Therefore,  I  cannot 
say  whether  he  did  the  act  or  not ;  but  the  party  who  pro- 
pounds the  letters  must  prove  that  before  I  can  receive  them." 
It  seems  to  me  that  the  Judge  in  so  reasoning  would  reason 
rightly.  The  same  observation  applies  to  Mr.  Marton^s  letter : 
Mr.  Barrow's  indorsement  only  proved  that  it  was  in  his 
custody  for  the  purpose  of  being  acted  on.  Now,  if  Mr. 
Marsden  was  capable,  we  ought  to  infer  tha*  he  had  8ent>  or 
caused  that  letter  to  be  sent>  to  Mr.  Barrow.  If  Mr.  Marsden 
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was  incapable,  we  ought  to  conclude  that  some  other  person 
acting  on  his  behalf  had  sent  it  to  Mr.  Barrow%  The  &ct  of 
its  being  in  Mr»  Barrow's  possession  is  equally  consistent  with 
either  supposition  ;  and  therefore  when  it  is  the  question 
whether  Mr.  Marsden  were  capable  *  or  not,  the  foun- 
dation that  the  indorsement  of  Mr.  Barrow  necessarily  *  724 
proves  an  act  done  by  Mr.  Marsden,  fails  altogether.  . 
And  if  no  act  be  proved  to  be  done,  then  the  contents  of  the 
letter,  which  aro  only  admissible  to  explain  an  act,  are  not 
receivable  at  all. 

Upon  the  whole,  I  think  the  question  put  by  your  Lordships 
ought  to  be  answered  in  the  negative.  And  the  view  I  take 
of  the  nature  of  such  evidence  makes  me  very  anxious  that 
the  rule  should  be  so  established ;  for  I  feel  convinced  that  it 
always  passes  current  for  £bx  more  than  its  real  value,  which 
is  very  trifling,  and  is,  above  all  other  evidence,  likely  to  lead  a 
tribunal  constituted  like  a  jury  to  the  most  erroneous  result.  It 
is  clear  that,  in  this  case,  those  who  propose  these  letters  as  evi- 
dence, do  it  only  for  the  purpose  of  laying  the  opinion  of  the 
writers  before  the  jury ;  a  point  which  I  believe  all  the  Judges 
are  unanimous  in  thinking  they  are  not  receivable  to  prove. 

Mb.  Justice  Bosanquet.  —  Having  fully  ex-  ^,i  ^^^^  i^ttwi 
pressed  my  opinion  in  the  case  which  has  been  i»«^*Mib^ 
laid  before  your  Lordships,  that  all  the  three  letters  in  ques-^ 
tion  are  inadmissible  in  evidence,  I  forbear,  out  of  respect  to 
your  Lordships,  from  detaining  the  House  by  repeating  at  any 
length  the  reasons  upon  which  that  opinion  is  founded. 

After  hearing  the  argument  at  your  Lordships'  bar,  and 
reconsidering  the  subject,  I  adhere  to  the  opinion  which  I 
delivered  in  the  Court  of  Exchequer  Chamber,  the  substantial 
grounds  of  which  may  be  thus  shortly  stated :  The  opinions 
of  deceased  persons,  acquainted  with  the  testator,  respecting 
his  sanity,  however  distinctly  expressed,  are  not  receivable  in 
evidence,  unless  given  upon  oath  in  the  course  of  a 
*  judicial  proceeding.  The  letters  and  acts  of  such  *726 
peisons,  from  which  their  opinion  may  be  inferred, 
cannot  amount  to  more  than  opinion  positively  stated,  unless 
they  afford  occasion  to  the  testator  of  manifesting  his  own 
conduct  or  deportment  respecting  them.    Every  thing  spoken 
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to  or  read  by  the  testator,  and  every  act  done  in  his  sight  or 
hearing,  may  afford  an  important  inference  of  his  capacity  or 
incapacity ;  but  the  acts  of  individuals  to  which  he  is  not  a 
party  can  lead  to  no  conclusion  beyond  that  of  the  agent 
entertaining  a  certain  opinion  or  conviction  of  the  testator's 

No  acta  of  the  ®**^  ^^  mind.  No  one  of  the  letters  is  expressly 
party  here.  provcd  to  have  bccu  opcucd  by  the  testator,  or 

in  any  way  recognized  by  him.  They  were  all  found,  indeed, 
in  a  place  where  a  rational  man  might  be  supposed  to  have 
placed  them  ;  but,  before  any  inference  as  to  his  capacity  can 
thence  be  drawn  respecting  the  testator,  it  must  be  assumed 
that  he  acted  rationally.  A  man  in  his  sound  mind  would  prob- 
ably have  placed  the  letters  where  they  were  found  after  the 

Not  to  be  pro-  tcstator's  death ;  but,  as  the  question  to  be  tried 
coune*  that   It  is,  whether  he  was  of  sound  mind  or  not,  is  it 

was  the  testator  .         .  .     ,      .  .1     .    .1        ,      .    , 

who  placed  the  arGnnnET  in  a  circle  to  say  that  the  testator  must 

letters  where  they         00  -^ 

were  found.  bc  supposcd  to  havc  placed  the  letters  in  a  par- 
ticular place,  because  a  man  of  sound  mind  would  have  done 
so ;  and  thence  to  infer  that  he  was  of  sound  mind,  because 
he  disposed  of  his  letters  in  a  rational  manner.  A  distinc- 
tion, however,  has  been  insisted  upon  respecting  the  letter 
addressed  to  the  testator  by  Mr.  Marton,  because  the  contents 
of  the  letter  appear  to  have  been  acted  upon;  the  letter 
having  contained  a  request  that  the  testator  would  order  his 
attorney  to  take  some  step  for  the  purpose  of  proposing  an 
arrangement  between  the  testator  and  the  parish,  and  the  let- 
ter having  been  found  indorsed  by  the  attorney,  who 
•  726  *  must  therefore  have  received  it.  But,  in  my  opinion, 
the  objection  already  stated  applies  to  this  letter  as 
well  as  to  the  others.  If  it  be  to  be  inferred  that  the  tes- 
tator delivered  the  letter  to  his  attorney,  his  doing  so  affords 
evidence  of  his  capacity  to  understand  the  letter ;  but,  until 
it  be  shown  by  some  evidence  beyond  the  contents  of  the  let- 
ter, that  it  came  to  the  hands  of  the  attorney  by  the  act  of 
the  testator,  the  admissibility  of  the  letter  in  evidence  must 
be  open  to  precisely  the  same  objection  as  that  which  applies 
to  the  letters  found  in  his  private  apartment.  Who  placed 
the  letters  in  that  apartment,  and  who  delivered  Mr.  Marton^s 
letter  to  the  attorney,  are  questions  the  answers  to  which 
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depend  upon  the  inference  to  be  drawn  from  a  supposed 
sound  state. of  mind:  and,  as  the  existence  or  non-existence 
of  that  state  of  mind  is  the  matter  in  issue,  no  legitimate  con- 
clusion can  be  drawn  from  assuming  either  one  alternative  or 
the  other. 

The  practice  of  the  Ecclesiastical  Courts,  relied  upon  by 
the  defendant  below,  however  adapted  to  the  Theriiieiofevi- 
constitution  of  those  Courts,  appears  to  me  to  be  cie8iMt?caicowti 
at  variance  with  the  principles  of  evidence  by  to%he*''&^^oi! 
which  the  Courts  of  common  law  are  governed  ^^  court». 
and  not  to  be  binding  upon  them. 

For  these  reasons,  therefore,  without  further  detaining  your 
Lordships,  the  answer  which  I  have  humbly  to  give  your 
Lordships'  question,  is,  that  no  one  of  the  letters  was  admis- 
sible on  behalf  of  the  defendant  below. 

Mr.  Baron  Bolland,  after  stating  the  question,  said,  the 
matter  in  issue  between  the  parties  was,  the  validity  of  a  will 
and  codicil  under  which  the  defendant  in  the  action 
claimed  ;  and  it  became  and  *  was  a  matter  in  contro-  •  727 
versy  whether  or  not  John  Marsden  was  and  had  been 
from  his  attaining  to  competent  age  in  the  year  1779,  down 
to,  and  at  the  time  of  his  making  the  wiU  and  codicil  in  ques- 
tion in  the  years  1822  and  1825  respectively,  a  person  of  sane 
mind  and  memory,  and  capable  of  disposing  of  his  property 
by  wiU.  As  evidence  to  maintain  the  affirmative,  the  counsel 
for  the  defendant  proved  that,  after  the  death  of  the  said  John 
Marsden,  many  letters  addressed  to  him  by  various  persons  were 
found,  with  other  papers,  in  a  cupboard  under  his  bookcase  in 
his  private  room  ;  that,  to  many  of  these  letters,  answers  had 
been  written  and  sent,  in  the  handwriting  of  and  signed  by 
the  said  John  Marsden ;  and  that  upon  some  others  of  the 
letters  so  found,  there  were  indorsements  in  the  handwriting 
of  the  said  John  Marsden.  The  letters  so  answered  and  so 
indorsed  were  tendered  and  received  in  evidence  at  the  trial. 
Amongst  the  letters  so  found,  there  were  three  letters  upon 
the  admissibility  of  which  the  opinion  of  the  Judges  is  required 
by  your  Lordships.  It  will  be  convenient  to  set  out  the  let- 
ters, and  afterwards  to  observe  upon  the  evidence  by  which 
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the  cotmsel  for  the  defendant  contended  for  their  reception. 
[The  learned  Baron  here  read  the  three  letters.]  In  order  to 
establish  the  authenticity  of  the  letter  ftom  C.  Tatham,  the 
defendant  proved  that  it  was  marked  with  the  London  post- 
mark as  a  ship-letter ;  that  it  was  in  the  handwriting  of  C. 
Tatham,  and  addressed  to  John  Marsden,  Esq.,  Wennington 
Hall,  where  he  then  resided ;  that  C.  Tatham  was  personally 
acquainted  with  the  said  John  Marsden,  and  at  the  time  of 
the  trial  had  been  dead  many  years.  In  order  to  show,  in 
addition  to  the  evidence  of  the  place  where  the  lettet 
*  728  was  found,  that  the  letter  had  come  *  to  the  knowledge 
of  John  Marsden,  and  had  been  dealt  with  by  him,  the 
defendant  produced  and  read  the  copy  of  a  letter  from  the  said 
John  Marsden  to  the  said  C.  Tatham,  found  amongst  the 
papers  of  the  said  John  Marsden,  and  in  his  handwriting ; 
that  letter  was  in  these  words  [the  learned  Baron  read  it,  and 
then  referred  to  the  evidence  given  on  the  part  of  the  defend- 
ant, as  to  the  way  in  which  the  letters  were  found.] 

Now,  my  Lords,  connected  as  I  have  been  with  the  inquiry 
out  of  which  the  question  proposed  for  decision  arises,  in  hav- 
ing been  twice  examined  as  a  witness  on  the  trial  of  the  action 
of  ejectment  on  the  part  of  the  defendant,  to  establish  the 
competency  of  Mr.  Marsden,  at  the  time  I  knew  him,  to  make 
the  will  in  dispute ;  and  as  my  acquaintance  with  him,  and  my 
opportunities  of  forming  an  opinion  of  the  state  of  his  mind^ 
and  the  extent  of  his  capacity,  included  the  period  at  which  the 
last  of  the  three  letters  was  written,  t  find  myself  placed  in  a 
difficult  position.  It  is  no  easy  task  for  me  to  look  at  the 
question  in  the  abstract^  independently  of  tny  conviction  of 
the  capability  of  Mr.  Marsden  to  understand  these  letters^ 
and  to  deal  with  them  as  their  contents  called  upoii  him  to 
do.  I  shall,  however,  in  the  opinion  I  deliver,  endeavour 
strictly  to  do  so« 

To  determine  this  question,  it  will  be  right  to  consider 

III  order  to ftirow  what  are  the  rules  which  are  to  be  applied,  and 

of  a  person  t^oM  by  which  We  are  to  be  guided.    I  take  it  to  be 

Mm^ht"in  qw».  setded,  that,  in  order  to  show  the  state  of  mind 

tion,  the  acts  of  _  .  i.  *  « 

third  partiea  to-  and  understandmff  of  n  person  whose  compe- 

wards    him  may  ,         ^      *^  *■  ,       _  _      * , 

i«  proT«d.  tency,  as  m  the  present  case,  is  brought  m 
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question,  whatever  is  said,  written,  ox  done  by  the  friends  of 
the  party,  and  others  who  may  have  had  transactions  with 
him,  is  evidence  to  be  submitted  to  the  jury  who  are 
to  decide  *  upon  such  competency,  provided  what  has.  *  729 
been  so  said,  written,  or  done>  can  be  proved  to  have 
been  known  to  and  acted  upon  by  such  party.  In  confining 
myself  to  this  rule,  I  do  not  mean  to  be  understood  as  hav- 
ing lost  sight  of  the  position  put  forward  and  strongly  relied 
on  by  the  learned  counsel  for  the  defendant  below,  that 
the  conduct  of  others  toward  and  respecting  the  testator, 
although  not  amounting  to  conduct  personal  to  him,  may  be 
used  in  support  of  the  admissibility  of  these  letters ;  nor  to 
have  passed  over  without  notice  the  practice  of  the  Ecclesi- 
astical Courts,  in  reference  to  evidence  of  that  description ;  or 
not  to  have  given  due  weight  to  the  high  authority  of  the  very 
learned  Judge  of  the  Prerogative  Court,  Sir  John  Nicholl, 
in  the  judgments  delivered  by  him  in  the  cases  of  Wheeler 
and  Batrford  v,  Alderson^Qi)  and  WatU  v.  JE[owleU^(by  and 
the  more  complete  report  of  the  judgment  in  the  latter  oa^e, 
in  1  Ad.  &  El.  8.  Although  I  cannot  adopt  the  entire  repu- 
diation of  such  evidence  in  our  Courts  of  common  law,  as 
some  of  my  learned  brethren  in  their  judgments  in  a  former 
stage  of  the  proceedings  in  this  cause  have  done,  yet,  as  my 
opinion  proceeds  upon  grounds  within  the  limit  of  the  rule 
upon  the  application  of  which  there  can  be  no     uaneoenary  to 

J       1  ^      -^         Ml  At  ±  •  1         consider  whether 

doubt,,  it  will   not  be   necessary  to   conaider  the  practice  of 
whether  or  not  the  practice  of  the  Ecclesiastical  courts  as  to  evi- 

^  ni..i  .-1  11         11       dence  of  this  kind 

Courts  of  admitting  such  evidence  can  be  legally  can   ^  ^s^ 
adopted  to  the  full  or  any  extent  in  a  Court  of  court*  of  iaw. 
common  law. 

Under  these  circumstances^  the  question,  therefore,  is, 
whether  the  place  in  which  these  letters  were  found,  the 
various  other  letters  and  papers  with  which  they  were 
found,  and  the  state  in  which  such  *  papers  and  letters  *  780 
were,  and  the  other  proofs  relied  on  as  showing  a  deal- 
ing with  the  three  letters  by  Mr.  Marsden,  were  sufficient  to 
make  them,  or  either  of  thepi,  admissible  in  evidence  ?  That 
I  may  put  this  question  into  a  proper  state  for  consideratioui 
(a)  9  Hags.  £ccle.  Eep.  609.  (6)  lb.  700. 
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it  is  necessary  to  look  at  it  as  untainted  with  any  fraud  or 
sinister  contrivance  whatever,  either  as  to  the  place  where 
the  letters  were  found,  the  accompanying  papers  and  letters 
with  which  they  were  found,  or  the  state  in  which  the  three 
letters  were  at  the  time  of  their  discovery. 

Considering  all  the  circumstances  surrounding  them,  and 
omiidering  the  l^^^i^g^  ^  addition,  to  the  contents  of  the  let- 
Sd^whtehuiev  ^®™  themselves,  it  appears  to  me  that  they  were 
SfiettoraMiiSu  all  of  them  receivable  in  evidence.     The  evi- 
miflsibie.  dence  respecting  them  which  applies  in  common 

to  the  three,  are,  the  place  and  company  in  which  they  were 
found,  and  their  being  in  the  handwriting  of  the  persons  from 
whom  they  purport  to  have  come,  their  being  addressed  to 
Mr.  Marsden,  and  their  being  found  open  with  their  seals 
broken.  As  to  the  place  where  they  were  found,  it  was  a 
cupboard  under  the  bookcase  in  the  private  room  of  Mr. 
Marsden;  and  the  letters  were  found  open.  Where  could 
papers  belonging  to  a  private  country  gentleman  have  been 
more  naturally  looked  for  ?  But  it  is  suggested  they  might 
have  been  thrown  there  unnoticed  and  unread.  Is  this  to  be 
presumed,  when  the  company  in  which  they  are  found,  and 
the  fact  of  their  being  open,  rebuts  the  inference  ?  Papers 
found  in  the  possession  of  persons  charged  with  conspiracy 
and  treason  have  been  given  in  evidence  against  them ;  the 
presumption  being  that  they  had  been  read,  and  that  the  con- 
tents were  known  to  the  parties.     In  the  present  case 

*  731    there  have  been  further  and  more  decisive  *  acts  done. 

The  letters  are  found  with  their  seals  broken ;  and  the 
other  letters  found  with  them  show  that  Mr.  Marsden,  by  the 
indorsements  in  his  own  handwriting  upon  several  of  them, 
was  perfectly  competent  to  mark  and  register  his  having  dealt 
with  them ;  and  such  letters,  so  indorsed  by  him,  were  ad- 
mitted and  read ;  but,  on  account  of  the  absence  of  similar 
indorsements  on  the  letters  in  question,  they  were  rejected. 
If  no  other  proof  of  Mr.  Marsden  having  dealt  with  these 
letters  had  been  given,  I  submit  it  was  amply  sufficient  to  call 
upon  the  learned  Judge  to  lay. them  before  the  jury;  but 
there  are  other  reasons  arising  out  of  the  letters  themselves, 
and  other  facts  applicable  to  each  respectively,  that  appear  to 
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me  to  fortify  this  opinion,  and  place  the  matter  beyond  the 
reach  of  doubt. 

I  will  take  each  letter  separately.  The  first  is  that  written 
in  1784,  by  C.  Tatham.  It  is  a  letter  couched  in  terms  of 
friendship,  written  by  a  cousin  who  was  well  acquainted  with 
the  testator.  It  inquires  affectionately  after  several  members 
of  his  family  who  were  living  under  the  roof  of  Mr.  Marsden. 
Mr.  Marsden  is  addressed  in  the  language  of  respect ;  not  an 
expression  is  contained  in  it  showing  that  the  writer  con- 
sidered him  other  than  a  person  of  intellect  equal  to  his  own. 
The  relationship  in  which  he  stood  would  have  prevented 
him  so  treating  Mr.  Marsden,  if  he  had  considered  him  of 
weak  and  imbecile  mind,  and  incapable  of  managing  his  own 
affairs.  He  was  the  brother  of  the  lessor  of  the  plaintiff,  who 
claims  as  the  heir-at-law  of  Mr.  Marsden ;  and,  although  it 
does  not  appear  whether  older  or  not  than  his  brother,  he  had 
a  deep  interest  in  the  incompetency  of  Mr.  Marsden  to  make 
a  win,  if  such  incompetency  existed.  The  letter  of 
Mr.  Marsden  to  •  C.  Tatham  contains  proof  sufficient  *  782 
to  satisfy  me  that  Mr.  Marsden  had  dealt  with  his 
cousin's  letter.  That  he  corresponded  with  him  is  clear.  It 
acknowledges  the  receipt  of  a  map  from  him  ;  in  it  he  men- 
tions a  former  letter  that  he  had  written  to  him,  with  an 
account  of  his  nurse's  death  ;  and  in  allusion  to  and  noticing 
the  kind  expressions  in  the  postscript  of  C.  Tatham's  letter, 
—  "  Pray  give  my  kind  love  to  my  aunt,  my  brother,  and  my 
cousin  Betty,"  —  Mr.  Marsden,  in  his  letter  to  him,  says : 
"  My  aunt  has  had  very  poor  health  since  you  left  England  ; 
she  has  scarce  ever  been  well ;  I  am  in  hopes  that  she  is  get- 
ting better  again.  I  think  that  change  of  air  and  a  journey 
would  be  of  service  to  her.  We  had  an  account  of  poor  Mrs. 
Smith's  death ;  she  died  at  St.  Alban's  on  the  7th  instant. 
My  aunt  has  had  a  letter  from  your  brother  Harry';  he  is 
very  well."  Now,  I  cannot  read  this  letter  without  consider- 
ing this  part  of  it  as  intended  by  Mr.  Marsden  to  be  and  as 
amounting  to  an  acknowledgment  of  the  letter  of  1784. 
The  next  letter  in  point  of  date  is  that  of  Mr.  Marton,  in 
786.  The  writer  was  at  that  time  the  vicar  of  Lancaster, 
and  acquainted  with  Mr.  Marsden.     The  letter  is  on  business, 
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and  it  is  couched  in  terms  which  show  that  the  subject-matter 
to  which  it  referred  was  not  of  the  most  pleasant  kind.  It 
states  the  necessity  that  some  agreement  should  be  come  to 
between  Mr.  Marsden  and  the  parish  or  township,  or  dis* 
agreeable  things  would  unayoidably  happen.  Mr.  Marton 
recommends  that  a  case  should  be  settled  by  the  attorneys  of 
the  respective  parties,  and  laid  before  counsel,  to  whose 
opinion  both  sides  should  submit,  otherwise  much  trouble 
and  expense  would  be  occasioned  to  both  parties ;  and 

*  788    requests  that  Mr.  Marsden  *  would  order  his  attorney 

to  wait  on  Mr.  Atkinson  or  Mr.  Watkinson.  It  is 
addressed  to  Mr.  Marsden,  at  Wennington.  Mr.  J.  Barrow 
was  at  the  time  the  attorney  of  Mr.  Marsden ;  and  in  the 
handwriting  of  that  gentleman  is  indorsed,  *^  20th  May,  1786, 
letter  from  Mr.  Marton  to  Mr.  Marsden."  Upon  what  fair 
ground  can  it  be  contended  that  this  letter  was  not  admissi* 
ble  ?  Mr.  Marsden  was  the  person  to  whom  Mr.  Marton 
would  address  his  request ;  and  it  is  shown  that  he  did  so ; 
and,  from  the  words,  '^  I  am,  sir,  with  compliments  to  Mrs. 
Cookson,"  with  which  he  closes  his  letter,  it  appears  to  be 
clear  that  it  was  intended  to  be  delivered  to  Mr.  Marsden 
personally.  It  is  found,  with  its  seal  broken,  in  the  bookcase 
of  Mr.  Marsden,  the  depository  of  many  others  of  his  letters 
and  papers,  and  has  been  dealt  with  in  the  way  requested 
and  pointed  out  by  the  writer.  It  is  placed  in  the  hands  of 
Mr.  Marsden's  attorney,  and  it  is  marked  by  him  as  a  man 
of  business  would  authenticate  any  document  which  had 
been  acted  upon  by  him  in  the  matter  to  which  it  referred. 

Then,  the  last  letter  is  that  of  the  Rev.  Henry  Ellershaw, 
of  the  Sd  of  October,  1799.  The  writer  had  been  the  curate 
of  the  chapelry  of  Hornby  for  several  years ;  he  had  been 
appointed  by  Mr.  Marsden ;  and  by  the  letter  in  question  he 
resigned  the  preferment  in  terms  of  respect,  a£Gection,  and 
gratitude,  into  the  hands  of  his  patron.  I  will  not  call  in  aid 
as  a  proof  the  truth  of  the  oontents,  as  to  the  competency  of 
Mr.  Marsden,  the  sacred  character  of  the  writer,  and  th» 
reverend  person  who  was  present  at  the  time  the  letter  was 
written;  nor  will  I  attempt  tor  rely  upon  the  impi-obability,  I 
might  say  impossibility,  of  the  one  having  used,  and  the  other 
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having  sanctioned,  the  use  of  the  terms  to  Mr.  Marsden 
contained  *in  this  letter,  if  there  had  been  any  ground  *  734 
for  supposing  that  he  was  at  the  time  the  weak  and 
incompetent  person  it  was  sought  by  the  lessor  of  the  plaintiff 
to  show  him  to  have  been ;  although  such  considerations 
were,  upon  the  hearing  of  this  matter  on  a  former  occasion, 
elaborately  urged  and  forcibly  relied  on  by  one  of  my  learned 
brothers,  for  whose  knowledge,  derived  from  a  long  experi- 
ence, I  entertain  the  highest  respect.  I  have  abstained  from 
so  doing,  because  it  appeared  to  me  that  this  case  could  be 
brought  within  the  strict  rule  which  I  prescribed  to  myself 
for  my  guidance  in  forming  my  judgment  upon  this  question, 
and  to  avoid  any  doubt  that  might  be  raised  upon  the  sup- 
posed difference  that  is  said  to  exist  between  the  rule  of 
evidence  upon  inquiries  of  this  nature  in  the  Ecclesiastical 
Courts  and  those  of  the  conunon  law.  It  is  contended  that 
no  answer  is  shown  to  have  been  sent  by  Mr.  Marsden  to  this 
letter ;  and  although  I  admit  such  appears  to  have  been  the 
case,  I  rely  upon  bringing  it  within  the  rule  by  the  acts  of 
Mr.  Marsden  respecting  it.  The  evidence  applicable  to  it  is 
that  which  I  have  before  relied  on  as  common  to  the  three, 
and  in  addition  to  it  is  the  material  fact  of  the  resignation  of 
the  preferment  by  Mr.  EUershaw. 

Upon  the  whole,  from  the  fullest  consideration  I  have  been 
able  to  give  to  this  question,  I  have  arrived  at  the  conclusion 
that  the  three  letters  were  received  by  Marsden,  and  so  dealt 
with  by  him  as  to  bring  them  within  the  rule  by  which  their 
admissibility  is  to  be  tried ;  and  my  opinion  therefore  is,  that 
they  were  evidence  upon  the  issue  raised  between  the  parties 
in  the  action,  and  ought  not  to  have  been  rejected. 

*Mr.  Baron  Parke. — I  do  not  think  it  necessary  *735 
to  trouble  your  Lordships  by  repeating  at  length  the 
reasons  which  I  gave  in  the  Court  below  for  the  opinion  that 
none  of  the  three  letters  is  admissible  in  evidence.  As  the 
printed  cases  contain  copies  of  the  judgments  delivered  in 
the  Exchequer  Chamber,  and  I  do  not  find  any  reason  for 
varying  or  qualifying  the  opinions  I  expressed,  I  will  there- 
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fore  state  very  concisely  the  grounds  upon  which  I  conclude 
that  the  three  letters  were  properly  rejected. 

These  letters  are  sufficiently  proved  to  have  been  written 
and  sent  to  the  house  of  the  deceased  by  persons  now  dead, 
and  they  indicate  the  opinion  of  the  writers  that  the  alleged 
testator  was  a  rational  person,  and  capabto  of  doing  acts  of 
ordinary  business.  But  it  is  perfectly  clear  that  in  this  case 
An  opinion  not  ^^  opiuion  uot  givcu  upou  oath  in  a  judicial 
Judkiaf'^qifr?  iiiquiry  between  the  parties,  is  no  evidence;  for 
t^^  no  e^"  ^^  question  is,  not  what  the  capacity  of  the 
^^^-  testator  was  reputed  to  be,  but  what  it  really 

was  in  point  of  fact ;  and  though  the  opinion  of  a  witness 
upon  oath  as  to  that  £etct  might  be  asked,  it  would  be  only  a 
compendious  mode  of  ascertaining  the  result  of  the  actual 
observation  of  the  witness,  from  acts  done,  as  to  the  habits 
and  demeanour  of  the  deceased.^  Nor  is  the  evidence  the 
more  admissible  because  the  persons  writing  the  letters  do 
not  merely  express  an  opinion  in  writing,  but  prove  their 
belief  of  it  by  acting  upon  it  to  the  extent  of  sending  the 
letters  and  putting  them  in  the  course  of  reaching  the  person 
addressed.  After  all,  it  is  but  an  expression  of  an  opinion 
vouched  by  an  act,  and  by  an  act  not  so  strong  by  any  means 
as  others  done  to  third  persons  which  are  idlowed  on  all 
hands  to  be  inadmissible ;  not  even  so  strong  nor  so 

*  736    confirmatory  of  the  truth  of  the  communication  *  as  a 

simple  letter  written  to  another  man*  If  the  opinion 
of  a  person  be  of  itself  inadmissible,  the  act  which  only  proves 
the  belief  of  that  person  in  its  truth,  and  is  irrelevant  to  the 
issue,  except  for  that  purpose,  cannot  render  it  admissible. 

Besides  that,  there  is  another  ground^  and  the  only  other 
ground  on  which  these  letters  are  argued  to  be  receivable  in 
evidence ;  and  that  is^  that  there  was  proof  in  this  case  of  acts 

^  See  ante^  690,  note  (1).  On  trial  of  the  issue  of  the  insanity  of  a 
woman  during  a  certain  period,  evidence  of  her  general  reputation  in  the 
neighbourhood  at  the  time  as  insane,  and  of  declarations  of  her  parents 
and  others,  since  deceased,  that  she  was  then  insane,  and  opinions  of 
witnesses  personally  acquainted  with  her,  but  not  experts,  as  to  her 
mental  condition  at  that  time,  were  held  inadmissible  in  Townsend  v. 
Fepperell,  99  Mass.  40. 
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done  by  the  testator  in  reference  to  these  letters,  or  at  least 
one  of  theni,  which  render  the  contents  admissible  by  way  of 
explanation  of  those  acts.  Those  acts  are,  the  opening  of 
two  of  the  letters,  and  placing  them  in  the  supposed  usual 
repositoiy  of  the  papers  of  the  deceased,  and  the  opening 
of  the  third  one,  and  tmnsmitting  it  to  the  attorney,  Mr. 
Barrow. 

The  answer  to  this  argument  is,  that  there  is  no  direct 
proof  whatever  of  these  acts  being  done  by  the  j^^  ^  Yien 
testator;  and,  as  to  indirect  proof,  to  infer  that  o^^^tS^^ietf 
the  testator  did  the  acts,  is  to  assume  the  very  JS^'dM^'byMr! 
fact  to  be  proved.  All  these  letters  are  on  the  ^*™*«'^ 
same  footing,  though  the  objection  to  the  admissibility  of  the 
last  is,  at  first  sight,  not  so  apparent.  If  there  were  a  specific 
issue,  or  it  became  material  in  any  issue  as  to  the  property  of 
ihe  deceased,  in  his  lifetime,  or  after  his  death,  to  inquire 
whether  he  opened  the  letters  addressed  to  him,  and  com- 
municated one  to  Mr.  Barrow,  it  would  be  inferred  that 
Mr.  Marsden  did  so.  But  why  would  it  be  so  inferred? 
Because,  in  any  inquiry  not  upon  the  subject  of  competency, 
it  would  be  presumed  that  he  was  capable  of  these  acts  of 
business;  and  upon  that  ground  only.  But  here  the  only 
questioij  is,  whether  he  was  capable  of  doing  these  acts.  For 
the  purpose  of  showing  his  capacity  to  make  a  will, 
the  evidence  is  offered  ;  and,  to  prove  *  that,  a  letter  *  737 
found  in  the  repository,  in  an  open  state,  with  the 
indorsement  of  Mr.  Barrow  upon  it,  is  produced  to  show  that 
the  testator  was  competent  to  open  the  letter  and  to  read  it 
over,  and  to  refer  it  to  his  attorney.  If  it  be  asked  to  use  all 
this  as  indirect  evidence,  that  is,  as  an  inference  that  he  did 
the  acts,  how  can  I  so  use  it,  except  upon  the  ground,  that, 
if  he  was  capable  of  such  acts  of  business,  it  is  to  be  presumed 
that  he,  and  not  some  one  else,  did  this  ?  But  that  is  to 
assume  the  degree  of  competence  which  the  facts  are  adduced 
in  order  to  prove.  The  argument,  then,  proceeds  in  a  circle, — 
because  he  had  sufficient  ability  to  do  these  acts  of  ordinary 
business,  therefore  it  is  to  be  inferred  that  he  did  them ;  and 
because  he  did  them,  it  is  to  be  also  inferred  that  he  was  of 
sufficient  ability  to  do  these  acts  of  ordinary  business.    No 
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such  inference  can  be  made  without  an  assumption  of  the 
very  fact  in  question.  It  is  said  that  the  other  facts  which 
are  stated  in  the  bill  of  exceptions  are  su£5cient  to  raise  an 
inference  of  competence,  and  therefore  to  prove  that  the  tes- 
tator did  the  acts  of  opening  and  depositing  the  two  letters, 
and  of  transmitting  the  third  to  Mr.  Barrow ;  but  that  is  a 
fallacy,  because  the  question  as  to  the  admissibility  of  the 
evidence  is,  whether  these  particular  facts  do  of  themselves 
conduce  to  prove  competence ;  for  in  no  other  way  are  they 
receivable  in  evidence.  Upon  the  whole,  and  under  these 
AU  the  iette«  circumstanccs,  I  am  therefore  of  opinion  that  all 
properly  r^ected.  ^^  three  letters  wcrc  properly  rejected. 

Mr.  Justice  Vaughan,  after  stating  the  question,  said  :  In 
approaching  the  discussion  of  this  subject,  after  every  argu- 
ment has  been  exhausted,  both  at  the  bar  of  the  House 

*  738    and  by  my  learned  brothers  who  have  *  preceded  me, 

which  talents  or  research  could  supply,  and  where 
so  little  of  authority  has  been  found  to  guide  our  steps,  I 
should  be  without  excuse  if  I  trespassed  at  any  unreason- 
able length  upon  your  Lordships'  time. 

The  question  for  the  determination  of  the  jury  was,  whether 
the  testator,  from  his  attaining  to  competent  age  in  the  year 
1779,  was,  down  to  and  at  the  time  of  making  his  will  and 
codicil  respectively  in  the  years  1822  and  1825,  of  sound 
mind,  memory,  and  understanding,  and  capable  of  executing 
a  will.  So  large  and  comprehensive  an  issue,  embracing  a 
period  of  not  less  than  forty-six  years  of  the  testator's  life, 
made  all  that  he  said,  all  that  he  wrote,  and  every  act  he  did, 
relevant  and  pertinent  to  the  proof  of  it. 
Now,  it  appears  not  to  be  disputed  that  the  letters  which 
The  letter*  not  ^®  ^®  subjcct  of  the  prcscut  inquiry,  con- 
2ere°S^inioiii*^  sidcrcd  merely  as  the  expressed  opinions  of  the 
the  writers.  Bcvcral  writcrs,  are  inadmissible  in  evidence. 
They  are  not  sanctioned  by  the  solemnity  of  an  oath.  They 
are  not  subjected  to  the  test  of  cross-examination.  And  they 
Ue  not  within  the  boundary  of  the  great  rule  of  evidence, 
which  requires  the  presence  of  both  these  circumstances. 
Considered,  therefore,  as  independent  evidence  in  the  char- 
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acter  of  expressed  opinions,  they  are  liable  to  all  the  objec- 
tions to  which  hearsay  evidence  is  exposed.  But  we  are 
called  upon  to  give  them  greater  weight  in  the  character  of 
acts  superadded  to  opinions,  or,  as  it  is  expressed  j^^^.  ^^.^^  ^ 
by  counsel,  as  treatment  of  the  testator  by  those  te^tment"lf  ^bS 
who  knew  him.  Now,  the  term  treatment,  as  ^^^tenmSld- 
properly  and  commonly  applied,  intends  no  more  ^'^'^^ 
than  the  conduct  of  one  man  to  another.  A  more  complex 
notion  is  involved  in  it,  when  used  in  its  loosest  sense  ;  it  then 
conveys  the  idea  of  the  acts  and  conduct  of  one  party, 
leading  to  *  and  met  by  the  acts  and  conduct  of  another.  *  739 
K  the  word  treatment,  as  it  is  insisted  on  in  the  dis- 
cussion, is  intended  merely  to  convey  the  idea  of  acts  per- 
formed by  those  who  wrote  the  letters,  expressive  of  their 
opinions,  the  argument  in  favour  of  their  admissibility  has 
not,  I  conceive,  based  itself  upon  firmer  ground.  Acts  per- 
formed by  strangers,  expressive  not  merely  of  opinion,  but  of 
the  strongest  conviction,  even  in  cases  where  such  conviction 
conflicts  altogether  with  the  interest  of  the  person  entertaining 
it :  even  such  acts  as  these  the  law  will  not  allow  to  be  presented 
to  the  minds  of  jurymen  as  evidence.  They  are  merely  opin- 
ions expressed  in  different  language, — in  the  language  of  con- 
duct, instead  of  the  language  of  words.  They  may  be  acts 
involving  a  great  sacrifice  of  personal  interest,  as  the  pay- 
ment of  a  policy  of  insurance  by  an  underwriter,  on  a  marine 
loss ;  and  therefore,  as  moral  evidence,  they  may  be  very 
cogent.  Yet  does  the  law,  more  rigid  and  inflexible,  resist 
the  weight  of  such  moral  evidence,  although,  in  the  ordinary 
transactions  of  life,  common  sense  and  experience  might  pos- 
sibly yield  to  it.  As  acts  of  strangers,  the  law  regards  them 
as  personal  admissions,  which  cannot  affect  third  parties ;  as 
the  opinions  of  strangers,  they  bear  the  general  insufficiency 
and  infirmity  of  hearsay  evidence,  without  any  claim  to  the 
privilege  which  in  some  peculiar  subjects  of  inquiry  is  ex- 
ten  ded  to  that  class  of  proof.  Thus,  conceding  in  favour  of 
the  argument  what  is  most  questionable,  viz.,  that  a  letter 
written  and  sent  implies  an  act  performed,  as  distinguished 
from  a  declaration  made,  yet  still  does  it  seem  clear  that  the 
a  cts  of  a  person,  however  pregnant  with  opinion,  cannot  be 
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offered  in  evidence  as  proof  of  the  truth  of  that  opinion, 

*  740   where  the  issue  lies  between  other  parties.    *  Such 

seem  the  legal  consequences  if  we  interpret  the  word 
treatment,  as  insisted  upon  in  the  argument,  according  to 
its  strict  signification,  ^^as  the  conduct  of  one  person  to 
another." 

The  case,  I  think,  is  not  assisted  by  such  a  view  of  the 
matter ;  and  therefore  we  are  forced  into  contact  with  the 
other  meaning  with  which  it  may  be  invested,  as  implying 
the  conduct  of  one  person  to  another,  leading  to  and  met  by 
certain  acts  and  conduct  on  the  paxt  of  such  other  person. 
And  it  must  be  confessed  that,  if  any  acts  on  the  part  of  the 
testator  can  be  proved,  either  by  letter  or  from  other  sourceSt 
all  declarations  and  writings  which  tend  to  explain  such  acts 
may  be  put  in  evidence. 

The  principle,  then,  upon  which  alone  the  letters  can  claim 

Where  any  ikcti  admissiou,  is  the  foUowing :    that,  where  any 

dence^uD^ftn^iB^  facts  are  proper  evidence  upon  an  issue,  all  oral 

written  decura-  OT  writtcu  declarations  which  can  explain  such 

explain  Buchftctf  facts  may  be  received  in  evidence.^    I  have 

may  be  received 

ineTidence.  stated  it  thus,  bccause  I  conceive  that  the  de- 
cision of  the  present  question  must  rest  upon  this  principle. 
The  rule  cannot  be  adequately  satisfied,  nor  its  meaning 
fulfilled,  unless  we  are  convinced'  of  the  presence  oi  two 
conditions,  —  first,  that  there  were  acts  done  which  would 
constitute  good  primary  evidence ; — secondly,  that  the  oral  or 
written  declarations  throw  light  upon  and  explain  such  acts. 
Then,  in  the  first  place,  it  may  be  asked,  is  there  any  evi- 
Here  there  la  ^cnce  of  acts  douc  by  the  testator  upon  the  let- 
fe}'e,?JeTiit''MJ-:  ters  in  question,  or  any  one  of  them?  (for  any 
StftHh*?^  actsof  the  testator  are  of  course  evidence.)  lam 
to  theee  letter.,  ^j  opinion  that  there  is  fair  ground  for  such  in- 
ference. Certain  letters  are  found  in  a  man^s  private  roomt 
in  the  cupboard  of  his  bookcase,  with  the  seals  broken  in  com- 
pany with  other  letters,  some  of  which  have  indorse- 

*  741   ments  *  in  his  handwriting,  and  others  of  which  have 

been  answered  in  his  handwriting.    Do  not  all  these 
facts  conspire  to  prove,  at  least  almost  irresistibly  to  invite 
>  See  ante,  689,  note  (1). 
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the  conclusion,  that  the  letters  in  question  had  their  seals 
so  broken  and  were  perused  by  him  ?  It  has  been  argued  at 
the  bar,  that,  to  raise  this  presumption,  we  assume  the  man's 
competency,  which  is  the  point  to  be  proved.  A  little  reflec- 
tion will,  I  think,  show  this  reasoning  to  be  vicious.  In  the 
first  place,  the  argument  does  not  assume  any  competency  at 
all ;  and,  in  the  second  place,  the  competency  which  is  in- 
ferred is  not  the  competency  which  is  disputed,  namely,  the 
competency  to  make  a  will.  First ;  we  do  not  assume  any 
competency,  we  infer  it,  and  for  that  very  reason  we  do  not 
assume  it,  because  we  infer  it :  for  nothing  is  to  be  assumed 
which  is  not  taken  for  granted  without  any  proof;  and 
nothing  is  inferred  which  is  so  taken  for  granted.  And  I 
infer  that  the  testator  was  competent  to  open  the  seals  and 
peruse  the  letters,  because  the  answers  and  indorsements  to 
the  other  letters  in  his  handwriting  prove  him  competent  so 
to  do  ;  and  we  conclude  that  he  actually  did  open  and  peruse 
these  letters,  because  the  fact  of  finding  them  opened  in 
his  private  drawer,  and  in  the  company  of  letters  which  he 
must  be  taken  to  have  opened  and  perused,  furnishes  cogent 
evidence  that  he  opened  and  perused  these.  But  we  do  not 
thereby  even  infer  him  competent  to  make  a  will.  We  con- 
clude him  competent  to  open  and  read  a  letter ;  but  tliat  is 
not  the  point  at  issue,  unless  these  two  competencies  are 
identical :  and  whoever  should  contend  that  they  are  so,  must 
be  prepared  either  to  deny  that  the  answers  and  indorsements 
are  in  the  testator's  handwriting,  or  to  admit  that  the  dis- 
covery of  such  answers,  taken  by  itself,  proves  the  tes- 
tator competent  *  to  make  a  will ;  for  a  man  cannot  *  742 
be  supposed  to  answer  what  he  did  not  peruse. 

The  opening  and  perusing  a  letter  are  certainly  acts,  and 
therefore  they  stand  upon  the  same  footing  with  all  the  other 
acts  of  a  man,  and  may  be  properly  and  primarily  admitted. 
How  far  they  are  valuable  elements  in  a  body  of  proof,  is 
another  question,  quite  distinct  from  the  present.  They  are 
facts  admissible  in  evidence  to  establish  the  point  at  issue ; 
and  therefore  they  clear  the  way  for  the  introduotion  of  any 
oral  or  written  declarations  which  can  explain  them,  and  for 
none  but  such  as  do  serve  to  explain  them,    And  thus  we 
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are  carried  on  to  the  question,  whether  the  contents  of  the 
rejected  letters,  or  any  of  them,  can  throw  any  light  upon 
and  explain  the  acts  so  established ;  if  they  can,  then  of 
course  they  may  be  admitted ;  if  not,  they  must  be  rejected. 
Now,  it  is  very  essential  to  bear  in  mind  what  is  the  fact 
in  evidence  with  regard  to  the  three  letters  generally  (for  one 
of  them  —  that  with  the  indorsement  of  Barrow  upon  it  — 
may  be  considered  upon  distinct  grounds),  in  the  explanation 
of  which  the  contents  are  called  in  aid.  The  only  fact  at 
which  we  have  arrived  is,  that  of  the  testator  having  opened 
the  letters,  and  probably  having  cast  his  eye  over  the  con- 
tents. Can  we  shed  any  new  light  upon  this  fact  by  the 
contents  of  the  letters  ?  I  think  I  am  warranted  in  saying 
that  the  contents  of  a  letter  cannot  tend  to  clear  up,  or  ex- 
plain, or  give  any  stamp  of  character  to  any  act  which  does 
not  from  its  nature  import  that  the  party  acting  apprehended 
or  misapprehended  its  contents.  If,  for  instance,  a  person 
has  answered  a  letter,  the  contents  of  the  first  letter  reflect 
a  strong  light  upon   the   second.     The  party  writing  the 

answer  must  have  had,  or  believed  himself  to  have 
*  748    had,  the  *  contents  of  the  first  letter  in  his  mind.     So, 

if  it  can  be  shown  that  a  man  has  done  any  act  in 
consequence  of  having  read  a  letter,  that  letter  will  be  a  very 
valuable  instrument  to  lead  the  mind  to  a  proper  estimate  of 
the  purpose  or  wisdom  of  such  act.  In  all  these  cases,  there  is 
some  act  flowing  from  an  apprehension  or  a  misapprehension 
of  the  contents  of  the  letter ;  and  the  contents  are  necessary 
to  enable  us  to  form  a  judgment  of  the  soundness  or  absurdity 
of  such  apprehension.  Or,  if  a  person  is  proved  by  gestures 
or  words  to  have  shown  certain  signs  of  passion  or  apathy 
upon  reading  a  letter  or  hearing  some  intelligence,  then  those 
gestures  or  words,  or  that  apparent  disregard,  will  prove  how 
he  apprehended  such  contents ;  and  such  contents  may  there- 
fore be  received  to  lead  us  to  an  opinion  of  his  temper  or  his 
sanity.  But,  in  such  cases,  it  is  not  the  perusal  of  the  letter, 
but  the  acts  and  conduct  at  the  perusal, 'which  are  illustrated 
by  the  subject-matter  of  the  letter ;  and  there  must  be  evi- 
dence of  some  such  acts  or  states  of  mind,  in  order  to  justify 
the  admission  of  such  declarations.  In  some  cases,  indeed, 
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the  mere  omission  to  do  any  thing  upon  the  receipt  of  intel- 
ligence, might  be  proof  of  a  state  of  mind.  In  the  present 
case,  then,  there  is  no  fact  presented  to  us  but  that  of  mere 
perusal  and  casting  the  eye  over  the  contents.  There  is 
nothing,  as  applied  to  two  of  the  letters,  on  which  we  can 
fairly  found  the  presumption  that  Mr.  Marsden  acted  as  upon 
an  apprehension  of  what  they  contained. 

From  any  thing  before  us,  we  cannot  conclude  that  he 
understood  them,  or  that  he  misunderstood  them.  There  is 
evidence  that  he  opened  them ;  but  were  we,  in  the  absence 
of  independent  evidence,  to  assimie  that  he  understood  them, 
we  should  be  perhaps  assuming  the  question  of  his 
sanity ;  for  they  might  *  contain  a  discussion  on  some  *  744 
newly  invented  machinery,  on  a  question  of  political 
economy,  or  some  problems  in  education  generally.  Were 
we  to  assume  that  he  did  not  understand,  we  should  be  run- 
ning into  the  contrary  extreme.  I  am  of  opinion,  therefore, 
that,  with  respect  to  two  of  the  letters,  although  there  is 
proof  of  acts  performed  upon  them  by  the  testator,  yet  they 
are  not  such  acts  as  can  in  any  degree  be  illustrated  or 
explained  by  the  contents  of  the  letters  themselves;  and 
consequently  that  such  letters  are  not  admissible. 

There  is  one  letter,  however,  that  with  the  indorsement  of 
Barrow  upon  it,  produced  under  different  circumstances,  and 
on  which  I  think  it  may  be  inferred  that  acts  of  a  different 
character  have  been  performed..  It  is  found  in  company  with 
the  others,  attended  therefore  by  the  same  circumstances  in 
general,  but  also  bearing  an  indorsement  in  the  handwriting 
of  the  testator's  attorney.  Now,  it  is  evident  from  such 
indorsement  that  it  was  placed  by  some  one  in  the  hands  of 
this  third  person.  The  same  presumption  is,  of  course,  raised 
upon  this  letter  as  upon  the  other  two,  viz.,  that  it  was  opened 
and  perused  by  the  testator ;  and,  beyond  this,  we  have  the 
fact,  clearly  ascertained,  that  it  was  put  into  the  hands  of  a 
third  person.  Is  not,  then,  the  conclusion  forced  upon  us, 
that  it  was  the  testator  who  performed  this  act  upon  the 
letter  ?  and  if  so,  is  it  not  in  all  respects  such  an  act  as  the 
contents  of  the  letter  are  calculated  to  throw  light  upon  ?  It 
is  very  different  from  mere  perusal.    It  is  an  act  performed 
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in  QQosequenoe  of  perueaU  and  it  necessarily  implies  that  the 

testator  understood  its  contents  to  be  of  such  a  nature  that 

it  would  be  discreet  and  proper  so  to  deal  with  it  it, 

*  745    By  presenting  such  a  letter  to  the  intelligence  *  of  a 

jury,  we  enable  them  to  form  a  judgment  whether 
such  dealing  with  such  a  letter  were  really  discreet  and 
proper ;  and  so  far  they  are  assisted  to  an  estimate  of  the 
testator's  state  of  mind.  They  cannot  pronounce  upon  the 
rationality  of  the  act  performed,  until  light  is  thrown  upon 
it  by  the  letter  in  question ;  and  therefore,  such  letter,  fall- 
ing widun  the  principle  of  a  written  declaration  calculated  * 

Mr.  Marton'g  ^  exphun  a  fact  which  is  proper  evidence  in  the 
]«tter  »dmi88ibie.  Q^p^^  ^^g^^  J  couceivc,  admissible^  and  therefore 
improperly  rejected, 

Mb.  Justici!  LirrXiEnALi!.  — ^  The  first  question  that  arises 
Were  thoM  lot-  upon  thcse  three  lettiem  is,  whether  they  were 
such  ctrcamstan-  fouud  uudcr  such  circumstanocs  as  that  their   • 
iM  roceivabie  to  being  receivable  in  evidence  can  be  at  all  in- 

eTldence  can   be 

toquired  Into?  quircd  into.  They  were  found  in  a  cupboard 
under  a  bookcase  in  Mr.  Marsden's  private  room ;  a  place 
wherein  many  other  letters  addressed  to  Mr.  Marsden  were 
found,  some  of  which  were  indorsed  by  him,  and  to  some 
others  of  which  letters  in  answer  had  been  written  by  Mr. 
Marsden.  The  place  of  custody  in  itself  seems  a  reasonable 
and  probable  place  where  such  letters  might  be  deposited ; 
more  cannot  be  required :  the  time  when  they  were  found  is 
Thecnstodyand  °*^*  precisely  ascertained;  nor  could  it  in  my 
Saoirat^to^'iS  opinion  be  reasonably  expected  to  have  been 
ftirther evidence,  aflccrtained  with  more  precision;  and  therefore 
I  think  the  custody  and  time  of  finding  sufficient  to  let  in 
the  further  evidence. 

Taking  the  letters  collectively,  without  reference  to  the 

particular  circumstances  of  each,  it  is  found  they  are  written 

by  friends  of  his,  addressed  to  him,  containing  expressipns 

towards  him  by  the  persons  who  wrote  to  him,  which 

*  746    might  be  expected  and  ordinarily  *  looked  for  between 

one  person  in  a  similar  situation  and  station  of  life,  and 
another*  upon  the  various  subjects  of  commonplace  informa* 
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tion  and  busineBs,  and  of  good  feeling  and  gratitude ;  subjects 
varied  in  themselves ;  and  on  each  of  these  the  writer  ex- 
presses himself  in  such  manner  as  one  man  would  naturallj 
express  himself  to  another. 

The  rationality  of  the  writer  is  admitted ;  that  of  the  per- 
son addressed  is  the  matter  in  dispute ;  and  the  question  is, 
whether  these  letters  are  admisaible  in  evidence  for  the  pur- 
pose of  investigating  that  poijckt.  Now,  the  opijn-  ^he  letters  «»- 
ion  of  the  writer,  as  far  as  the  mere  letters  go,  i^^iJZSj^S 
is  in  favour  of  the  person  addressed  being  rational  ^  ^*  wiiter». 
and  competent  to  understand  them.  The  letters  also  bespeak 
a  great  private  acquaintance  with  Mr.  Marsden*  There  is, 
therefore,  I  assume,  upon  the  whole,  an  expression  of  the 
opinion  of  the  writers,  who  appear  by  the  letters  to  have 
competent  means  of  judging  oi  the  ability  of  Mr.  Marsden 
to  understand  them.  Suppose  the  writer  bad  addressed  ft 
letter,  as  nearly  similar  as  the  circumstances  would  admit, 
to  a  third  person ;  or  suppose  be  had  met  Mr.  Marsden  in  com- 
pany or  in  the  street,  and  had  addressed  the  same  language  to 
him,  and  there  had  been  no  answer  from  Mr,  Marsden ;  ox 
had  addressed  the  same  observations  to  another  person: 
every  one  of  these  cases  which  I  have  juat  put  would 
have  amounted  to  an  expression  of  an  opinion.  But  would 
it  have  amounted  to  any  thing  but  mere  opinion  ?  It  is  not 
upon  oath.  If  a  party  were  alive  and  could  be  cross-exam- 
ined, he  could  be  examined  as  to  the  ground  of  his  belief 
of  the  competency.  But  letters  of  this  sort  are  much  less 
likely  to  express  the  real  sentiments  of  the  writer 
than  if  Written  to  a  third  person,  *  as  it  is  not  likely  *  747 
that  the  writer  would  in  letters  to  the  party  himself 
indicate  any  thing  tending  to  a  doubt  of  his  capacity. 

It  is  said  to  be  an  act  dones  and  there  are  many  <»ses 
where  an  act  done  may  have  mojre  effect  than  a  y^g  oi>ini<m  i» 
verbal  declaration;  but,  to  have  that  effect,  it  ^ot ad^iiMibi^. 
must  be  something  done  towards  a  matter  of  business  in  prO" 
gress  or  contemplation.  But  here,  the  only  act  done  is,  writ- 
ing a  letter,  containing  nothing  more  than  an  expression  by 
word  of  mouth  would  do,  which  does  not  £all  within  the  usual 
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meaning  of  acts  done,  which  are  sometimes  made  evidence 
when  done  even  by  third  persons. 

But  then  it  is  said  to  be  evidence  of  treatment  by  the  writer 
Nor  is  it  evi-  of  the  letter.    It  does  not  appear  to  me  to  fall 

dence    of   treat-        .^^  .       i  .  <•    i  . 

mentofMr.Mani-  Within  the  mcamng  of  the  expression  treatment. 

den,  by  third  per-  ▼     ,        ,  -i  i  ,  , 

■onA.  By  treatment,  I  should  understand  to  be  meant 

the  manner  in  which,  when  two  persons  are  living  in  society, 
one  conducts  himself  towards  another  in  some  way,  so  that 
the  conduct  of  both  parties  is  to  be  considered,  and  which 
may  be  shown  by  common  instances  of  intercourse,  or  by 
mutual  correspondence,  or  by  letters,  in  which,  though  there 
be  no  mutual  correspondence,  one  person  has  so  conducted 
himself,  either  well  or  ill,  as  to  draw  forth  from  another  a  letter 
expressive  of  approbation  or  disapprobation  of  the  writer,  as 
the  case  may  be ;  but,  if  it  be  a  single  letter  addressed  by 
one  person  to  another,  and  the  question  is  as  to  the  compe- 
tency of  understanding  of  the  party  addressed,  I  cannot  con- 
sider it  in  the  light  of  treatment ;  it  comes  to  nothing  but 
opinion.  In  that  point  of  view,  in  the  absence  of  the  power 
of  cross-examination,  the  mere  opinion  of  the  party  goes  for 

nothing,  and  the  only  thing  to  be  attended  to  is,  the 
*748    manner  in  which  the  thing  done  is  acted  upon  by  *  the 

party  to  whom  either  the  letter  or  the  language  is 
addressed.  Numerous  illustrations  of  this  have  been  given, 
which  it  is  not  necessary  to  take  into  consideration.  But,  on 
a  question  of  competence,  where  the  party  who  alleges  the 
competency  is  bound  to  prove  it,  he  must  show  that  the  per- 
son has  done  some  act  upon  this  manifestation  of  opinion, 
which  indicates  that  he  understands  the  manifestation ;  if  he 
does  so,  it  is  admissible  in  evidence,  and  the  effect  of  it  will 
be  left  to  the  jury.  But,  unless  it  be  proved  that  he  has  done 
something  upon  this  manifestation  in  the  conduct  of  other  per- 
sons, shown  by  letters  or  conversation,  or  other  things,  to 
evince  that  he  had  a  competent  mind  to  understand  the  effect 
of  them,  then  these  opinions  or  manifestations  go  for  nothing, 
and  cannot  be  submitted  for  the  consideration  of  a  jury. 

It  is  said,  that  in  cases  of  crim.  can,^  letters  found  in  the 
possession  of  the  parties  have  been  admitted  in  evidence. 
That  is  not  a  case  of  competence,  but  to  show  on  what  terms 
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the  parties  lived.  So  also,  in  other  cases,  letters  found  in  the 
possession  of  persons  are  admitted :  but  there  also  the  com- 
petence is  not  in  doubt,  but  the  question  is,  whether  the  let- 
ters show  that  the  parties  are  concerned  in  the  transaction 
which  is  the  subject  of  the  inquiry.  But  where  the  inquiry 
is,  whether  the  person  be  competent  or  not,  you  cannot  infer 
his  competency  from  the  possession  of  letters,  till  you  hear 
that  he  has  in  some  way  acted  upon  them ;  because  you 
would  then  begin  by  assuming  his  competency,  in  order  to 
prove  the  very  fact  in  issue. 

It  has  been  urged  that  it  is  the  practice  of  the  Ecclesias- 
tical Courts  to  admit  letters  similarly  circum-  The  mie  in 
stanced,  to  prove  the  competency  of  persons  cSir^r^t**to 
to  make  a  will.  Supposing  the  practice  to  be  courto'^f  coL- 
well  established,  and  to  be  shown  to  have  ex- 
isted a  considerable  time,  *I  should  not  think  we  *749 
are,  therefore,  to  adopt  their  rule  in  the  Courts  of  Com- 
mon Law.  They  have  a  different  mode  of  proceeding  in 
those  Courts. 

It  may  be  said  that  the  mere  opening  of  the  letters  is  suf- 
ficient evidence  of  competency  to  let  them  in  as  ^^^^  aastuning 
evidence.  I  think  not;  for,  assuming  them  to  b^J^e^p^^the 
have  been  opened  by  Mr.  Marsden  himself,  that  not^So^hat'hS 
is  not  sufficient  to  show  that  he  understood  them.  ^^«"*<^  ^^' 
And  again,  it  may  be  said,  that  as  a  great  many  letters  have 
shown  that  Mr.  Marsden  acted  upon,  by  indorsing  them,  and 
that  as  to  other  letters  he  had  sent  answers,  it  was  to  be  pre- 
sumed that  he  understood  these  letters  also :  but  I  think  not ; 
I  think  his  conduct  as  to  each  letter  must  speak  for  itself.  It 
may  be  said,  that  if  there  were  twenty  letters  which  Mr. 
Marsden  had  acted  upon,  and  only  one  in  the  predicament  of 
these  three  letters,  it  must  be  presumed  that  he  had  acted 
upon  that  one ;  but  suppose,  on  the  other  hand,  there  was 
only  one  which  he  had  acted  upon,  and  twenty  in  the  predica- 
ment of  these  three ;.  should  it  be  inferred  that  he  had  acted 
upon  the  twenty  ?  I  think  each  letter  must  be  considered 
singly. 

After  stating  so  much  of  the  general  nature  of  the  rules  of 
evidence  as  is  applicable  to  letters  of  this  description,  I  shall 
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now  examine  the  particular  letters  which  are  the  subject  of 
your  Lordships'  question.  And,  first,  as  to  the  letter  of  C. 
Tatham,  Written  in  1784  to  Mr.  Maa*sdett  :  that  letter  is  writ- 
ten in  a  way  one  relatire  might  be  supposed  to  write  to 
another  under  similar  circumstances,  and  does  not  express 
any  sentiments  which  bespeak  any  opinion  contrary  to  the 
ooapetence  of  Mr.  Marsden.  No  indorsement  is  made  upon 
that  letter  by  Mr.  Marsden ;  but,  in  1787,  he  writes  to  C.  Tat- 
ham,  mentioning  the  receipt  of  another  letter  froih  C. 

*  750    Tatham,  but  making  no  allusion  to  the  *  one  in  ques- 

tion. It  has  been  contended  that  this  letter  is  admis- 
sible as  forming  part  of  the  oorrespondenoe.  If  I  could  dis^ 
cover  that  it  did  form  a  part  of  the  correspondence,  I  should 
think  it  admissible,  although  it  was  not  noticed  in  Mr.  Mars- 
den's  letter  of  1787 ;  but  I  cannot  see  any  thing  to  indicate 
that  it  did  form  part  of  the  correi^ndence ;  and  my  opinion 
is  that  it  ought  not  to  have  been  admitted  in  evidence.  Next, 
as  to  the  letter  of  Mr,  Ellerdiaw, — it  is  one  of  great  feel- 
ing and  gratitude,  and  very  proper  to  be  written  on  the 
occasion ;  but  there  is  no  evidence  of  Mr.  Marsden  having 
acted  upon  or  recognised  it ;  and  that  also,  I  think,  should 
not  have  been  received  in  evidence.  As  to  the  letter  of 
Oliver  Marton,  that  is  not  indorsed  by  Mr.  Marsden  himself, 
but  it  is  so  by  Mr.  Barrow,  his  attorney,  and  therefore  it  is 
evident  that  Mr.  Barrow  had  acted  upon  it ;  that  is  said  to 
be  no  evidence  that  Mr.  Marsden  had  authorised  him  to  do 
so,  or  ever  knew  that  he  did ;  for  Mr,  Barrow  may  have  him- 
self of  his  own  head  opened  the  letter  or  seen  it  after  it  had 
been  opened  by  Mr.  Marsden,  and,  seeing  his  name  mentioned, 
or  that  he  was  alluded  to  in  it,  and  tliat  tibe  business  proposed 
was  proper  to  be  done,  he  may  have  done  it,  and  written  hiis 
name  upon  it,  which  indicates  his  acting.  It  is  said  that,  if 
you  infer  that  Mr.  Marsden  opened  the  letter,  and  directed 
Mr.  Barrow  to  do  what  is  mentioned,  you  infer  that  Mr.  Mars- 
den was  of  competent  mind  to  do  Uiese  acts,  which  is  the 
very  thing  to  be  proved ;  and  that  therefore,  to  show  that  he 
is  competent,  you  really  infer  that  he  is  competent;  for, 
unless  you  show  that  he  gave  the  directions  to  Barrow,  you 
have  no  right  to  assume  that  he  did  so.  But  it  does  not 
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appear  to  me  that,  by  admitting  the  letter,  you  do  infer  his 
eompetence«  Here  is  a  letter  addressed  to  Mr.  Mars^ 
den,  *  recommending  that  his  attorney  should  transact  *  751 
a  certain  business ;  Mr.  Barrow  is  his  attorney,  and  you 
find  by  Mr.  Barrow's  indorsement,  that  he  had  attended  to 
the  directions  of  the  letter :  the  very  thing  therefore  is  done 
which  was  recommended  by  Mr.  Marton  to  Mr.  Marsden*. 
Suppose  Mr.  Atkinson  or  Mr.  Watkinson  had  been  alive,  and 
had  been  called  to  prove  that  he  and  Mr.  Barrow  had  a  nego- 
tiation on  the  subject  of  the  letter ;  and  the  evidence  had 
stopped  there,  and  nothing  had  been  proved  as  to  Mr.  Mar»- 
den's  knowledge  or  assent  to  what  had  been  done  ;  it  might 
still  be  said  to  be  no  evidence ;  but  however  slight .  the 
effect  of  the  evidence,  I  think,  as  the  thing  was  acted  upon 
which  was  recommended  to  Mr.  Marsden,  that  M^rto&'s  lottiBr 
this  letter  ought  to  have  been  received  in  evi-  thins      Veoom- 

J  ^  mended  in  it  was 

Oence.  acted  on. 

Mb.  Justice  Park.  —  I  do  assure  your  Lordships  it  always 
gives  me  great  pain  to  differ  from  my  learned  brothers  in 
point  of  law,  especially  when  the  number  differing  from  me 
is  so  great.  In  expressing  my  reason  for  that  dissent,  I  shall 
endeavour  to  be  extremely  short,  and  confine  myself  to  the 
rejection  of  the  letters :  for  the  question  propounded  to  her 
Majesty's  Judges,  after  stating  all  the  facts  necessary  to  raise 
the  question,  is  this,  whether  the  three  letters  mentioned  in 
the  case,  or  any  of  them,  be  admissible  in  evidence  on  behalf 
of  the  defendant  below. 

To  that  question  my  answer  is  in  the  affirmative.     First, 
let  us  see  in  what  place  these  letters  were  found,     j^  ^^^  ^^^^ 
It  is  stated,  that,  after  Mr.  Mareden  died,  many  ^^e^d^^iwiwe. 
letters  addressed  to  him  by  various  persons  were  found  mth 
other  papers  in  a  cupboard  under  his  bookcase,  in  his  private 
room;  that  to  many  of  these  letters  answers  in  the 
handwriting  of  and. signed  by  *Mr.  Marsden  were    *752 
found ;  that  on  some  were  his  indorsements,  and  such 
letters  were  read :  but  that,  as  to  the  three  letters  in  ques- 
tion, they  stand  on  a  different  footing,  for  upon  none  of  the 
three  is,  I  admit,  the  handwriting  of  the  testator  himself  to 
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be  found.  They  were,  however,  found  in  the  same  cupboard, 
and  it  is  only  upon  the  question  of  place  I  am  now  treat- 
ing. It  was  a  fit  place,  in  a  gentleman's  own  private  room, 
where  he  was  wont  to  be,  in  which  to  deposit  letters  or  other 
papers  that  he  received  and  thought  proper  to  preserve.  It 
was  asked  in  argument,  "  How  do  you  know  that  Mr.  Mars- 
den  deposited  all  the  letters  ?  "  That  is  a  fair  observation, 
and  fit  for  the  consideration  of  a  jury,  but,  in  my  opinion,  no 
ground  for  rejection.  I  think  the  papers  which  were  found 
in  the  same  place  furnish  presumptive  evidence  that  they 
were  placed  there  by  the  testator,  there  being  no  fraud  stated 
or  insinuated,  nor  any  proof  that  other  persons  were  in  the 
habit  of  frequenting  that  room :  indeed,  the  length  of  time 
since  those  letters  were  dated  seems  to  exclude  all  suspicion 
of  fraud ;  for  no  question  had  then  arisen,  nor  for  many  years 
afterwards.  It  is  supposed  that  the  fact  of  Mr.  Marsden 
having  indorsed  some  of  the  letters  is  a  decisive  reason  for 
saying  that  he  never  opened  the  letters  in  question.  I  must 
say,  with  all  deference  to  those  who  thus  argue,  that  this  is 
reasoning  against  the  usual  practice  and  habits  of  mankind, 
and  against  every  man's  personal  experience,  unless  we  sup- 
pose that,  in  order  to  show  that  it  has  been  read  by  him  to 
whom  it  is  addressed,  every  letter  received  must  be  indorsed. 
I  am  willing  to  admit,  that,  if  there  had  been  only  a  few  let- 
ters found  in  the  place  where  these  letters  were  found,  and  of 

recent  date,  and  that  the  inquiry  as  to  sanity  embraced 
♦  753    only  a  few  of  this  *  gentleman's  latter  years,  perhaps  I 

should  have  wavered  in  my  opinion:  but  the  lessor  of 
the  plaintiff  having  chosen  to  throw  the  charge  of  mental 
incapacity  over  the  whole  of  Mr.  Marsden's  life,  almost  d  nativ- 
itatBy  I  think  this  opens  so  wide  a  field  for  investigation  that 
it  gives  those  who  contend  for  the  production  in  evidence  of 
those  letters  of  ancient  date  a  right  to  show  how  he  was  at 
that  time  treated  by  relations,  friends,  and  neighbours :  and, 
if  the  foundation  be  thus  shaken,  by  showmg  that  he  was 
considered  as  sane  thirty  or  forty  years  ago,  it  tends  to  weaken 
the  evidence  of  those  who  say  that  he  was  always  an  inca- 
pable man.  If  letters  had  been  found  in  this  depository, 
addressed  to  him  by  literaiy  and  scientific  men,  with  no 
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doubt  of  their  authenticity,  consulting  him  upon  some  point 
of  science  or  literature,  I  cannot  bring  myself  to  think  that 
such  letters  (always  guarding  myself  against  fraud)  would 
not  be  good  evidence  to  prove  sanity :  what  effect  they  might 
have  upon  the  mind  of  a  jury  is  another  question.  I  almost 
think  it  was  not  worth  while  to  insist  upon  the  admissibility  of 
the  letters  in  question,  or  to  insist,  on  the  other  hand,  upon  their 
rejection ;  but  here  unfortunately  we  are  obliged  to  discuss 
it.  I  admit  the  rule,  and  fully  adopt  it,  as  laid  it  is  a  pn^ 
down  by  the  Court  of  King's  Bench  in  this  case,  to  make'  the  let- 
that  it  ought  to  appear  that  some  act  (that  Court  ought  to  appear 

,      .     .      °_  _^^_  _  \,_  __      that  some  act  was 

admittmg  that  the  least  act  done  would  be  sum-  donebyMr.Mara- 

°  den    with    refer- 

cient)  was  done  by  the  testator  with  reference  encetothem. 
to  the  letters,  to  make  them  evidence :  for  such  act  could  not 
be  explained  without  reference  to  them,  and,  if  received,  no 
rule  of  law  could  prevent  their  bein^  submitted  for  the  con- 
sideration of  a  jury.  I  insist,  according  to  that  some  act  waa 
proposition,  that  some  act  was  done  by  him  as  to  this  c 


the  three  letters  in  question,  but  most  clearly  as  to  one  of 
them. 

*  Let  us  first  see  who  the  writers  were :  one,  a  *  754 
cousin,  in  a  distant  part  of  the  globe ;  another,  a  respect- 
able clergyman,  whose  ministrations  Mr.  M arsden  attended ; 
and  the  third,  another  respectable  clergyman,  resident  at 
Lancaster,  writing  to  Mr.  Marsden  on  secular  business,  but 
showing  by  his  mode  of  addressing  him  that  he  treated  him 
with  familiarity  and  affection.  The  time  when  these  letters 
were  written,  one  in  1784,  another  in  1786,  and  the  third  in 
1799,  precludes  all  idea  of  a  view  to  a  question  which  did  not 
arise  till  above  forty  years  after  they  were  written.  "It 
seems  to  follow,"  says  Mr.  Starkie,  "  that  aU  the  surround- 
ing facts  of  a  transaction,  or,  as  they  are  usually  termed,  the 
res  gesUe^  may  be  submitted  to  a  jury,  provided  they  can  be 
established  by  competent  means,  and  afford  any  fair  presump- 
tion as  to  the  question  in  dispute ;  for,  so  frequent  is  the  fail- 
ure of  evidence  from  accident  or  design,  and  so  great  is  the 
temptation  to  conceal  the  truth  and  misrepresent  facts,  that 
no  competent  means  of  ascertaining  the  truth  can  or  ought  to 
be  neglected,  by  which  an  individual  would  be  governed,  and 
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upon  which  he  would  act  with  a  view  to  his  own  concerns  in 
ordinary  life."  Taking  this  rule  laid  down  in  Mr.  Starkie's 
excellent  book  to  be  a  sensible  and  well  considered  rule,  I 
beg  your  Lordships  to  take  under  your  view  whether  com- 
petent means  have  not  been  rejected  tending  to  show  the 
opinions  of  those  respectable  persons  by  whom  Mr.  Marsden 
It  cannot  b6  ^^®  addrcsscd,  and  who  treated  him  as  a  sane, 
wST^charaSter  ^^^^  though  uot  a  bright  person,  yet  as  a  man 
!^uid*wrtte*to''2  competent  to  all  the  ordinary  concerns  of  life. 
Ey^em"to*^i2^  It  sccms  to  me  impossible  to  suppose  that  per- 
competent.  ^^^^  q£  djara^ter  and  intelligence,  who  were  well 

acquainted  with  him,  wrote  to  an  incompetent  person  such 
letters  as  they  would  not  have  addressed  to  any  but  a 
*755  person  whom  *they  supposed  to  be  of  sound  mind; 
and  this  covering  the  long  period  in  which  he  is  said 
to  have  been  unfit  to  associate  with  such  men  as  his  situa- 
tion in  life  entitled  him  to  associate  with.  Independently  of 
the  contents  of  the  letters  themselves,  which  I  shaU  presently 
comment  upon,  the  length  of  time  during  which  they  have 
existed,  proves  to  me  that  Mr.  Marsden  opened  and  put  them 
safely  away.  If  he  had  been  a  weak  and  silly  idiot,  he  might 
perhaps  have  broken  the  seals  and  thrown  the  letters  down, 
and  they  would  have  been  taken  away  as  waste  paper  by  the 
domestics ;  but  the  seals  are  broken  and  the  letters  are  care- 
fully put  away  by  Mr.  Marsden  himself,  and  not  destroyed. 

The  first  important  letter  is  the  one  written  in  the  year 
1784,  by  a  cousin  then  in  America,  to  the  testator ;  the  writer 
begins  and  concludes  it  with  terms  of  great  endearment  and 
affection ;  he  gives  a  history  of  his  voyage,  the  state  of  the 
country  in  point  of  health  when  he  arrived  at  Alexandria,  and 
alludes  in  general  terms  to  his  future  prospects :  in  short,  if 
the  man  to  whom  this  letter  was  written  was  known  by  the 
writer  to  be  an  idiot  from  the  earliest  period,  the  writer  must 
be  a  greater  idiot  than  the  receiver  of  it.  But  it  is  said  there 
is  no  proof  that  Mr.  Marsden  did  any  thing  with  this  letter. 
It  was  marked  as  a  ship-letter,  with  the  London  post-mark 
upon  it ;  it  was  found  open,  and  in  Mr.  Marsden's  depository. 
Why  we  are  to  suppose  that  the  letter  found  open  in  a  man's 
desk  or  cupboard,  and  written  nearly  fifty  years  ante  litem 
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motam^  had  neither  been  opened  nor  read  by  himself,  on 
account  of  idiotcy,  I  own,  as  the  late  Lord  Ellenborough 
once  said,  I  have  not  optics  to  discover ;  and  at  a  time,  too, 
when  the  litigating  party,  who  is  most  blamed  now, 
*  was  then  probably  too  young  to  have  been  a  member  *  756 
of  Mr.  Marsden's  family. 

The  bill  of  exceptions  then  states,  that,  amongst  a  vast 
variety,  in  the  same  place,  was  found  a  draft  of  a  letter  in 
the  handwriting  of  the  testator,  addressed  to  this  cousin, 
which,  though  not  an  answer  to  the  letter  I  have  just  com- 
mented upon,  shows  that  a  correspondence  was  going  on 
between  these  relations;  for  the  letter  of  which  this  is  a 
draft  proves  that  the  testator  had  received  another  letter 
from  C.  Tatham  in  the  intermediate  tinie :  "You  mentioned 
in  your  letter"  (which  must  necessarily  mean  a  subsequent 
letter  to  that  of  1784,  for  nothing  is  stated  in  that  letter  of 
the  things  mentioned  by  Mr.  Marsden  in  this  draft)  "  that 
you  have  sent  me  a  small  quantity  of  dried  fruit :  I  received 
nothing  but  the  map,  for  which  I  thank  you.  My  aunt  has 
had  very  poor  health  since  you  left  England ;  she  has  scarcely 
ever  been  well.  I  am  in  hopes  she  is  getting  better  again ;  I 
think  that  change  of  air  and  a  journey  would  be  of  service  to 
her.  We  have  latelj'^  had  an  account  of  poor  Mrs.  Smith's 
death ;  she  died  at  St.  Albans,  the  7th  instant.  My  aunt  has 
had  a  letter  from  your  brother  Harry ;  he  is  very  well.  It  is 
reported  that  your  acquaintance  Mr.  Bradshaw  is  going  to  be 
married  to  a  Miss  Fell,  of  Lancaster ;  whether  there  is  any 
truth  in  it  or  not,  I  cannot  tell.  I  suppose  you  have  received 
my  last  letter"  (therefore  he  had  written  before),  "wherein 
you  will  see  an  account  of  your  nurse's  death."  Now,  here  is 
a  letter  which  could  only  be  written  by  a  man  of  some  intelli- 
gence, and  containing  a  number  of  occurrences,  which,  though 
of  no  moment  to  a  stranger,  he  judiciously  felt  would  be 
interesting  to  a  relation  on  the  other  side  of  the  Atlantic, 
removed  from  his  family  and  friends. 

*  The  next  letter  I  shall  mention,  though  the  last  in    *  757 
point  of  date,  written  thirty-nine  years  ago,  namely,  in 
1799,  is  that  from  Mr.  EUershaw.    I  know  not,  my  Lords, 
what  other  men  feel ;  but,  speaking  for  myself,  I  should  say 

[627] 


•  767  CASES   IN  THE   HOUSE  OF  LORDS, 

that  a  person  of  the  sacred  function  'WTiting  such  a  letter  as 
your  Lordships  have  already  heard  read,  to  one  who  was,  as 
the  case  supposes,  a  manifest  idiot,  expressive  of  such  senti- 
ments as  to  Mr.  Marsden's  piety,  beneficence,  and  hospitality, 
must  be  a  knave  or  a  hypocrite,  and  a  disgrace  to  his  holy 
calling,  if  he  thought  him  incapable  of  managing  his  own 
worldly  affairs ;  and  this,  too,  at  a  time  when  Mr.  Ellershaw 
was  about  to  quit  his  charge  near  the  testator,  and  could  have 
no  secular  motive  to  induce  him  to  act  the  hypocrite,  even  if 
not  restrained  from  doing  so  by  higher  considerations. 

Now  we  have  arrived  at  Mr.  Marton's  letter;  and,  upon 
every  principle  laid  down  by  some  of  the  Judges,  and  recog- 
nized by  the  Judges  of  the  Queen's  Bench,  I  cannot  conceive 
how  it  could  be  rejected.     The  letter  bears  date  fifty-two 
years  ago,  namely,  1786.     Mr.  Marton  was  a  man  of  laige 
fortune,  and  the  vicar  of  Lancaster,  where  he  lived,  nine  miles 
from  Wennington,  where  Mr.  Marsden  then  resided;   and, 
from  what  I  knew  of  him,  —  and  I  knew  him  well,  —  he  was 
the  last  man  to  put  pen  to  paper  upon  business  to  one  whom 
he  must  have  known,  if  there  is  any  foundation  for  it,  to  be 
an  idiot.    It  begins,  "  Dear  Sir,"  showing  an  intimacy ;  and 
it  concludes  with  requesting  an  answer,  —  an  answer,  my 
Lords,  from  a  person  said  to  be  totally  unfit  to  manage  hu 
affairs.    Mr.  Marton  must  have  been  as  mad  as  Mr.  Marsden. 
Well,  then,  where  is  this  letter  found  ?    In  the  same  reposi- 
tory, open ;  and,  more  than  this,  the  letter  is  dated 
*  758    20th  May.     Mr.  Marsden  is  addressed  as  *  then  living 
at  Wennington  Hall,  about  ten  or  eleven  miles  from 
Lancaster  ;  he  must  have  received  it  on  the  very  day  it  was 
written,  and  he  must  have  read  it,  for  it  desires  him  to  order 
his  attorney  to  do  so  and  so,  —  that  attorney,  Mr.  Barrow, 
residing  in  Lancaster ;  and  we  find  his  indorsement  upon  it, — 
*'  20th  May,  1786,  letter  from  Mr.  Marton  to  Mr.  Marsden/' 
It  appears  that  Mr.  Marsden  immediately  complied  with  Mr. 
Marton's  desire ;  for  on  that  very  day  it  was  written  at  and 
sent  from  Lancaster,  we  find  it  back  again  in  the  hands  of 
Mr.  Barrow  at  Lancaster,  no  doubt  to  do  the  needful  upon 
it ;  and  that  letter  is  found  in  the  repository  of  the  testator. 
Why  is  it  to  be  suspected  that  some  person  at  that  distant 
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period  —  about  half  a  century  from  this  time  —  opened  that 
letter,  and  sent^it  to  Mr.  Barrow,  unknown  to  Mr.  Marsden, 
and  afterwards  put  it  amongst  his  papers  to  furnish  evidence 
to  support  a  will  half  a  century  afterwards,  and  which  will 
did  not  exist  till  nearly  forty  years  after  the  writing  of  Mr. 
Marton's  letter  ?  If,  then,  this  be  too  absurd  a  supposition, 
surely  here  is  recognition  suflScient  to  satisfy  the  requisition 
of  the  Court  of  Queen's  Bench.  Much  of  the  argument  against 
the  propriety  of  admitting  these  letters  has  turned  upon  a 
variety  of  conjectures  and  suppositions  wholly  unfounded, 
imputing  fraud  to  persons  who  were  hardly  in  existence 
at  the  time  when  those  letters  were  written.  I  cannot 
gain  sufficient  information  about  the  practice  of  without  adopt- 
the  Ecclesiastical  Courts  of  this  country,  to  i^den^ofti!SE2f 
warrant  me  in  drawing  the  decisions  of  those  ?h^katoS^"22 
Courts  in  aid ;  but  my  opinion,  which  I  submit  •'****»«« 
with  all  diffidence  to  your  Lordships,  differing  as  I  do  from 
so  many  of  my  learned  brothers,  I  have  declared  upon 
my  conception  of  the  rules  of  our  own  law,  in  a  case 
where  no  allegation  of  fraud  appears.  I  am,  *  therefore,  *  759 
bound  to  state  to  your  Lordships  my  opinion  that 
these  letters  should  have  been  received  in  evidence ;  and 
therefore  that  the  judgment  of  the  Court  below  was  erro- 
neous. 

Lord  Chief  Justice  Tindal.  —  The  question  proposed 
by  your  Lordships  for  the  opinion  of  her  Majesty's  Judges 
has  been  so  fully  discussed  by  my  learned  brethren  who  have 
preceded  me,  that  I  shall  endeavour  to  compress  within  as  small 
a  compass  as  is  consistent  with  perspicuity  the  reasons  for  the 
opinion  at  which  I  have  arrived,  namely,  that  of  the  three  let- 
ters embodied  in  the  question  put  to  us,  one  only,  that  is,  the 
letter  written  by  Mr.  Marton  to  the  testator,  was  Marten's  letter 
admissible  in  evidence;  and  that  such  letter  "ce^^^^e. 
ought  to  have  been  submitted  to  the  jury  by  the  learned 
Judge  who  tried  the  cause.  I  take  the  rule  of  law  on  this 
subject  to  have  been  properly  laid  down  by  the  Court  of 
King's  Bench  on  a  former  motion  for  a  new  trial  in  this 
cause,  viz. :  that  letters  written  and  sent  to  the  testator,  con- 
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ceming  whose  competency  the  inquiry  arises,  from  parties 

Some  acta  nee-  acquainted  with   him,  are  not  of  themselves, 

SS^Tetter/^'wi-  ^^^  without  some  act  of  the  testator  in  respect 


of  such  letters,  admissible  in  evidence  to  prove 
his  competency ;  but  that  any  the  least  act  done  by  the  tes- 
tator with  reference  to  the  letters  produced,  would  give  them 
admissibility.  And  I  consider  the  ground  upon  which  such 
rule  is  placed  by  the  Court  to  be  satisfactory,  viz. :  that  such 
letters  amount  to  no  more  than  treatment  of  the  testator, 
without  any  proof  of  his  being  conscious  of  such  treatment ; 
or  as  amounting  to  no  more  than  a  parol  conversation  with 
him,  which  is  not  shown  to  have  reached  his  ear ;  and  thus  to 

indicate  no  more  than  the  mere  opinion  of  the  writer 
*  760    upon  the  state  of  mind  *  of  the  testator ;  which  opinion 

is  inadmissible,  upon  the  double  ground,  first,  that  it  is 
•  not  given  upon  oath,  and,  secondly,  that  it  has  not  been  sub- 
jected to  the  test  of  cross-examination.  But,  if  it  is  once 
shown  that  the  letters  were  read  by  him,  so  that  he  could 
exercise  any  act  of  judgment  upon  their  contents ;  or  if  it  is 
shown  that  he  did  exercise  any  act  of  judgment  and  reason, 
as  by  answering  them,  or  by  acting  upon  them  ;  in  each  and 
every  of  these  cases  the  letters  are  admissible  in  evidence ; 
such  evidence  varying  in  its  weight  upon  the  subject  of  in- 
quiry, according  to  the  degree  of  judgment  and  capacity 
which  is  imported  by  such  acts  done ;  but  all  such  letters 
being  admissible  to  the  jury,  who  will  give  the  proper  degree 
of  weight  to  the  evidence  in  each  particular  case.  The  ques- 
tion, therefore,  with  respect  to  the  admissibility  of  the  three 
letters,  comes  to  this :  Is  there  any  evidence  stated  to  us  from 
which  it  can  be  inferred  that  the  contents  of  these  letters,  or 
any  of  them,  were  ever  perused  by  the  testator,  and  by  that 
means  submitted  to  the  exercise  of  his  understanding  and 
reasoning  powers  ?  Or,  is  there  any  evidence  of  his  doing 
any  act  with  reference  to  them,  which  may,  according  to  the 
nature  of  such  act,  import  the  exercise  of  a  larger  or  smaller 
extent  of  reasoning  power  ? 

No  doubt  appears  to  have  existed  in  the  minds  of  any 
of  the  learned  Judges  when  the  present  case  came  before 
the  Court  of  Exchequer  Chamber,  as  to  the  propriety  of 
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admitting  in  evidence  such  letters  as  appeared  to  have  been 
opened,  and  to  have  been  indorsed  in  the  handwriting  of  the 
testator  himself;  and  the  only  ground  upon  which  such  let- 
ters could  be  received,  and  the  three  letters  now  under  con- 
sideration rejected,  must  have  been,  that  the  indorsing 
*  of  a  letter  —  being  an  act  ordinarily  done  by  the  party  *  761 
to  whom  it  is  addressed  after  he  has  perused  it,  and 
necessarily  implying  that  he  has  made  himself  so  far  master 
of  the  contents  as  to  have  learned  from  it  the  name  of  the 
writer,  or  the  date  of  the  letter,  or  both  (as  the  indorsement 
may  purport)  —  is  sufficient  evidence  to  presume  that  the 
testator  must  have  read  the  letter,  and  so  far  have  understood 
the  contents  as  to  be  capable  of  extracting  these  particulars. 
But  on  no  one  of  the  three  letters  under  investigation  is  there 
anj'  such  indorsement ;  and  the  question,  therefore,  is,  whether 
there  is  any  other  act  done  with  reference  to  them,  or  any  of 
them,  which  is  capable  of  supplying  such  deficiency,  and 
showing  that  the  testator  exercised  any  judgment  or  under- 
standing upon  their  contents. 

With  respect  to  the  letter  of  Mr.  C.  Tatham,  under  date 
of  the  12th  October,  1784,  and  the  letter  from  the  Rev.  H. 
EUershaw,  under  date  of  the  3d  October,  1789,  I  see  no 
circumstance  whatever  attending  them  which  indicates  any 
the  least  act  done  by  the  testator  respecting  them,  or  any 
the  least  proof  that  he  exercised  his  understanding  or  judg- 
ment upon  them.  They  were  never  answered  by  him;  so 
that  this,  the  best  and  most  convincing  proof  of  his  under- 
standing, is  wanting ;  they  were  never  indorsed  by  him  ;  and, 
when  so  many  other  letters  were  found  in  the  same  repository, 
both  opened  and  indorsed,  and  these  were  not,  the  absence 
of  this  act  of  recognition  makes  against  their  admissibility. 
These  two  letters,  therefore,  do  in  my  apprehension  range 
themselves  within  the  class  of  letters  proved  to  have  been 
written  to,  but  not  proved  to  have  reached  the  understanding 
of  the  testator;  and  upon  the  ground  above  stated  I  think 
them  inadmissible. 

*  But  the  letter  of  Mr.  Marton  does,  as  I  conceive,    *  762 
stand  upon  a  very  different  ground ;  for,  as  to  that  let- 
ter, the  facts  found  by  the  jury  show  to  my  mind,  not  indeed 
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by  direct  evidence,  but  by  legal  inference  from  the  attending 
circumstances,  that  the  testator  did  act  upon  that  letter,  and 
exercised  some  judgment  upon  it.  That  the  letter  reached 
Mr.  Marsden  at  the  time  it  was  written,  appears  from  its 
address  to  him  at  Wennington  Hall,  where  he  then  resided, 
and  from  its  having  been  removed  with  his  other  letters  to 
Hornby  Castle,  where  he  died,  and  kept  by  him  at  the  lat- 
ter place  in  the  same  depository  with  his  other  letters  and 
papers.  That  it  was  communicated  to  Mr.  Barrow,  his  attor- 
ney, by  somebody,  appears  from  the  indorsement  in  the  hand- 
writing of  Mr.  Barrow ;  such  indorsement  of  the  date  of  the 
letter,  and  the  names  of  the  writer  and  the  party  addressed, 
being  precisely  the  mode  in  which  a  letter  upon  business 
would  be  marked  by  an  attorney  in  the  ordinary  course  after 
he  had  perused  its  contents.  That,  after  such  communication 
to  the  attorney,  it  was  returned  again  to  the  possession  of 
Mr.  Marsden,  is  the  fair  inference  from  its  being  found  there 
indorsed  by  Mr.  Barrow ;  and,  why  should  this  letter  be  the 
only  one  of  all  the  number  which  came  to  the  hands  of  Mr. 
Barrow,  except  that  it  was  the  only  one  which  appears  by  its 
contents  was  required  to  come  to  his  hands  ?  Now,  the  com- 
munication of  this  letter  to  Mr.  Barrow  was  just  the  course 
which,  in  the  transaction  of  the  business  to  which  the  letter 
related,  any  party  to  whom  such  a  letter  was  addressed  would 
take.  The  communication  of  the  letter  to  Mr.  Barrow  was, 
of  itself,  an  intimation  to  him  to  see  the  contents  of  it  per- 
formed ;  that  is,  to  wait  on  Mr.  Atkinson  or  Mr.  Wat- 

*  763   kinson,  to  propose  terms  of  agreement,  or  *  to  settle  a 

case  for  counsel.  If  no  fraud  or  confederacy  is  to  be 
imported  into  the  case,  and  none  can,  for  none  is  found  by 
the  jury,  the  inference  to  be  drawn  from  what  does  appear, 
is,  that  the  letter  reached  Mr.  Marsden,  that  he  did  what  the 
letter  required  him  to  do  after  reading  it,  and  that  it  was 
returned  back  again  by  his  attorney. 

The  ground  upon  which  some  of  my  learned  brethren  held 
this  letter  to  be  inadmissible,  when,  upon  a  former  occasion, 
the  case  was  before  the  Exchequer  Chamber,  was  this :  that, 
as  the  issue  was  directed  to  try  the  competency  of  mind  of 
the  testator,  to  argue  upon  his  acting  under  the  circum- 
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stances  supposed  as  a  reasonable  man  would  act,  amounts 
to  an  assumption  of  the  thing  to  be  proved.  I  must  confess 
myself  not  in  any  way  satisfied  with  the  force  of  that  objec- 
tion. The  proper  question  is,  as  it  appears  to  me,  whether 
a  given  state  of  circumstances  amounts  to  and  supplies  the 
place  of  direct  proof;  and  that  question  can  never  in  any 
case  depend  upon,  or  have  the  least  relation  to,  the  form  of 
the  issue  which  is  under  investigation.  If  it  had  been  proved 
by  direct  evidence  that  Mr.  Marsden  had  received  the  letter 
and  opened  it,  had  sent  it  to  his  attorney,  and  that  it  had 
been  returned  back  from  the  attorney  to  him,  no  doubt  would 
have  existed  as  to  the  admissibility  of  the  letter.  The  ques- 
tion now  to  be  solved  is,  whether  the  circumstances  proved 
are  such  as  would  naturally  attend  upon  and  accompany  the 
fact  of  the  testator's  having  acted  to  that  extent  upon  the 
letter,  so  as  to  afford  the  fair  and  reasonable  presumption 
that  in  fact  he  did  so  act. 

These  facts  have  their  existence  and  their  necessary 
relation  to  each  other,  and  to  the  thing  which  is  to 
*  be  inferred  from  them,  altogether  independently  of  *  764 
the  question  with  respect  to  which  they  are  brought 
forward.  The  nature  of  the  inquiry  therefore  ought,  as  it  ap- 
pears to  me,  to  be  kept  completely  out  of  view.  The  strength 
of  the  inference  depends  altogether  in  every  case  upon  the 
experience  we  have,  that,  in  the  ordinary  course  of  the  busi- 
ness of  life,  such  and  such  facts  are  not  found  to  exist  with- 
out being  accompanied  by  the  existence  of  the  it  mar  i^  in- 
fact  with  respect  to  which  there  is  no  direct  letter  of  Marton 

.        came  ioto  Mara- 

proof.    But,  to  import  into  this  calculation  the  den's  pobmmIoii, 

^        ._  .  _        ^,        .  .  _  .        and  BO  that  lettwr 

consideration  that  the  mqmry  regards  a  partic-  «•  receirawe. 
ular  subject,  is,  not  to  give  the  ordinary  and  due  weight  to 
the  circumstances  themselves,  but  a  varying  and  uncertain 
effect,  dependent  on  the  nature  of  the  inquiry  in  each  par- 
ticular case ;  and,  consequently,  in  the  case  before  us,  to 
hold  that,  if  the  inquiry  had  been  of  a  different  nature,  the 
inference  from  the  circumstances  proved  ought  to  be  such 
as  to  establish  Mr.  Marsden's  having  acted  with  respect  to 
this  letter,  and  to  render  it  admissible  in  evidence ;  but  that, 
as  the  issue  relates  to  his  competency,  such  inference  can- 
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not  be  made,  does  appear  to  me  to  give  a  bias  to  the  conclu- 
sion we  are  to  draw  from  the  nature  of  the  question,  and  in 
BO  far  to  make  an  assumption  against  the  sanity  of  the  tes- 
tator. No  similar  argument  has,  so  far  as  my  experience 
goes,  ever  been  applied  with  respect  to  the  deductions  to  be 
made  from  circumstantial  evidence  in  the  investigation  of 
any  other  question ;  as,  when  the  inquiry  turns  upon  the 
guilt  or  innocence  of  a  person  charged  with  any  offence,  or 
in  any  other  case. 

I  do  not  think  it  necessary  to  make  any  comment  upon  the 
assumption  that  the  letter  in  question  may  have  been 
*  765    put  into  the  depository  by  fraud,  or  that  *  the  indorse- 
ment of  Mr.  Barrow  may  have  been  procured  by  fraud, 
or  that  the  management  of  the  correspondence  of  Mr.  Mars- 
den  was  under  the  control  of  some  third  person ;  because,  as 
no  such  facts  are  proved,  we  have  no  right  to  suppose  them. 
Upon  the  whole,  I  think  the  fair  inference  to  be  drawn 
from  the  circumstances  which  accompany  the  letter  written 
by  Mr.  Marton  is,  that  that  letter  came  to  the  possession  of 
Mr.  Marsden,  and  that  he  acted  upon  it;  and,  upon  this 
ground,  I  think  that  letter  ought  to  have  been  admitted  in 
evidence  on  the  trial  of  the  cause. 

Lord  Brougham.  —  I  entirely  agree  with  those  who  think 
that  we  are  now  called  on  to  decide  a  question  of  very  con- 
siderable importance,  both  with  reference  to  the  individual 
interests  concerned,  and  still  more  with  reference  to  the 
principle  involved  in  the  decision,  applicable  as  it  is  to  that 
great  branch  of  the  law  of  tl^s  country,  the  admissibility  of 
evidence.  In  the  present  case,  which  is  in  some  respects  a 
case  of  the  first  impression,  we  have  the  misfortune  to  find 
a  difference  of  opinion  among  the  learned  Judges,  six  of  those 
who  have  been  consulted  in  the  course  of  the  discussion  hav- 
ing advised  the  rejection  of  the  appeal,  and  the  affirmance  of 
the  judgment  of  the  Court  below,  while  six  have  come  to  a 
contrary  conclusion,  deciding,  though  in  different  degrees, 
in  favour  of  the  admissibility  of  the  evidence  tendered,  some 
being  for  admitting  the  whole,  and  some  for  admitting  only 
a  part.  In  this  state  of  the  case,  I  think  that  it  becomes  us 
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deliberately  to  consider  the  arguments,  in  order  that  we  may 
come  to  a  safe  and  satisfactory  conclusion.  Nevertheless,  hav- 
ing fully  heard  those  arguments,  I  shall  but  discharge 
my  duty  to  *  your  Lordships,  if,  as  it  were,  I  break  *  766 
the  case  at  present  with  one  or  two  observations ;  and 
I  hope  it  will  not  be  deemed  presumptuous  in  me  if  I  state 
that  my  principal  difficulty  in  making  up  my  mind  arises 
from  feeling  so  little  difficulty  about  the  main  question ;  so 
that,  from  not  discovering  any  solid  ground  of  doubt,  I  fear, 
and  almost  feel,  that  I  must  have  overlooked  some  fact  that 
was  before  the  jury,  or  some  point  which  has  been  considered 
by  the  Court.  The  question  is  this :  three  letters  are  found 
in  the  repository  of  Mr.  Marsden,  and  are  tendered  in  evi- 
dence on  a  question  concerning  his  sanity.  All  the  letters 
are  open.  Two  of  them  are  without  any  indorsement,  though 
they  are  in  company  with  a  number  of  others  which  have  had 
his  indorsement  upon  them.  The  third  has  on  it  the  indorse- 
ment of  Mr.  Barrow,  who  was  Mr.  Marsden's  attorney.  Now, 
say  the  learned  Judges  who  are  in  favour  of  the  receipt  of 
this  evidence  (differing  among  themselves,  however,  in  opin- 
ion as  to  the  degree  in  which  this  evidence  is  receivable), 
"  we  derive  our  ground  for  letting  in  these  letters  from  the 
fact  that  they  were  all  found  in  the  place  where  Mr.  Mars- 
den's  letters  usually  appeared  to  have  been  deposited ; "  for 
if  they  go  beyond  that,  and  take  the  statements  of  the  let- 
ters as  if  they  were  proved,  and  as  if  the  facts  to  which  they 
refer  were  facts  in  the  case,  eadit  qiiestio.  We  must  not 
assume  the  facts  in  the  letters  to  be  facts  proved  in  the 
cause ;  the  question  being,  shall  these  letters  be  let  in,  and 
shall  these  letters  be  received,  and  shall  the  facts  therein 
stated  be  considered  as  facts  in  the  cause  ?  Nay,  I  can  go 
further,  and  say,  that  if  the  letters  were  admitted,  they 
would  not  prove  the  facts  stated  in  them  to  be  facts  in 
the  cause. 

*  I  can  barely  understand  how  the  fact  of  these  letters    *  767 
being  found  in  Mr.  Marsden's  usual  place  of  deposit  for 
letters  would  be  sufficient  to  let  them  in ;  but  if  it  is  not  to 
make  them  all  evidence,  I  am  unable  to  comprehend  this  rejec- 
tion of  two  of  them,  notwithstanding  that  fact,  and  at  the  same 
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time  the  admission  of  the  third,  to  which  that  fact  applies  as 
much  as  to  the  two  others,  and  no  more. 

Well,  then,  is  the  fact  of  finding  them  in  the  usual  place  of 
deposit  sufficient  to  justify  their  admission  in  evidence  ?  If 
they  were  so  found  in  the  ordinary  case  of  a  man  who  was 
clearly  competent  to  manage  his  own  affairs,  there  could  be 
no  doubt  that  it  would  make  them  admissible.  But  if  they 
are  found  there,  and  the  finding  of  them  is  brought  against 
him  as  proof  of  a  charge  made  against  him,  his  sanity  must 
be  proved,  or  not  be  disputed,  before  they  could  be  made 
evidence  against  him.  On  that  point  the  Lord  Chief  Justice 
and  Mr.  Justice  Littledalb,  who  are  for  letting  in  one  of 
these  letters,  agree.  They  agree  that  the  mere  fact  of  find- 
ing them  in  the  repository  is  not  sufficient  to  let  them  in. 
But  then  the  Lord  Chief  Justice  thinks  that  this  objection 
applies  to  two  only,  and  not  to  the  third  letter.  Now,  in 
what  way  do  the  circumstances  of  these  letters  differ  from 
each  other,  so  as  to  make  the  third  alone  admissible  ?  It 
seems  to  me  that  the  same  circumstances  are  common  to  all 
three  ;  namely,  that  they  are  aU  found  in  a  particular  place. 
On  the  day  on  which  the  third  letter  i^  dated,  an  indorsement 
is  made  on  it  by  Barrow,  Mr.  Marsden's  attorney,  which 
shows  that  he  had  read  the  letter,  and  which  is  in  compliance 
with  the  tenor  of  the  letter.  But  there  is  not  any  evidence 
of  Mr.  Marsden  having  done  any  thing  with  the  letter. 
This  evidence  is  not  sufficient  to  justify  its  admission 

*  768    *  upon  this  inquiry,  for  this  is  not  a  question  whether 

Barrow  had  read  the  letter,  and  was  competent  to 
act  upon  it,  but  whether  what  was  done  by  him  is  so  con- 
nected with  Marsden,  that  your  Lordships  can  treat  his  act 
as  the  act  of  Marsden,  and  so  receive  the  letter  in  evidence  as 
a  proof  of  Marsden's  competency.  Do  the  circumstances  of 
what  Barrow  did  go  beyond  Barrow  himself?  Do  they  not 
stop  with  him  ?  or  are  they  connected  in  any  way  with  Mars- 
den ?  Barrow  may  have  done  all  that  is  said  ;  he  may  have 
acted  under  the  letter  by  complying  with  all  that  is  required 
in  it  (though  the  mere  indorsement  does  not  prove  that),  but 
does  that  in  the  least  degree  bring  the  letter  home  to  Mars- 
den ?  It  does  not.  But  then  it  is  said,  that  the  letter  must 
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have  been  sent  by  Marsden  to  Barrow.  It  is  easy  to  jump 
over  the  difficulty  that  here  presents  itself,  by  saying  that 
Marsden  sent  the  letter.  But  where  is  the  evidence  of  that  ? 
The  indorsement  proves  that  Barrow  got  it,  but  not  that 
Marsden  sent  it.  The  question  is  what  Marsden  did,  and 
the  indorsement  affords  no  evidence  on  that  point.  But  then 
it  is  said,  that  after  Barrow  had  it,  this  letter  found  its  way 
back  to  Marsden's  repository  for  letters,  otherwise  it  could 
not  be  found  there  now.  It  is  true  that  it  got  there,  but 
how  it  did  so  is  the  question.  Still  I  ask,  if  its  being  found 
in  Marsden's  repository  is  sufficient  to  admit  it,  how  can  you 
exclude  the  other  two  and  yet  admit  this  ?  I  cannot  con- 
ceive how  a  difference  is  to  be  made  between  them.  I  am, 
therefore,  of  opinion,  that  there  is  no  proof  which  would 
justify  the  letting  in  of  this  letter,  and  that  it  must,  there« 
fore,  follow  the  fate  of  the  two  others,  and  be  rejected. 

Then  it  is  said,  that  in  the  Ecclesiastical  Courts  this 
evidence  would  be  admissible.  When  that  argument 
*  was  used,  I  could  not  help  asking  whether  the  ques-  *  769 
tion  of  what  was  admissible  in  the  Common  Law  Courts 
was  to  be  decided  by  what  was  admissible  in  the  Courts 
Christian,  and  it  was  felt  to  be  impossible  to  contend  that 
such  should  be  the  rule.  Indeed,  if  such  could  be  the  rule, 
we  should  admit  what  we  certainly  never  do  admit,  evidence 
of  hearsay  three  deep ;  as  for  instance,  on  the  question  of 
the  force  used  by  a  husband  in  compelling  a  wife  to  make  a 
will,  the  Court  Christian  lets  in  evidence  to  show  the  general 
treatment  of  the  wife  by  the  husband,  in  order  to  show  that 
he  does  or  does  not  generally  exercise  coercion  over  her.  In 
the  Court  of  Delegates  we  often  start  on  our  judicial  inqui- 
ries with  evidence  of  that  sort.  Besides,  there  is  a  very  great 
difference  between  the  Court  Christian  and  the  Courts  of  Com- 
mon Law,  the  former  having  cognizance  of  the  whole  matter 
in  dispute,  and  deciding  not  only  on  the  admission  and  rejec- 
tion of  evidence,  but  on  the  import  of  it ;  in  the  latter  this 
is  not  the  case.  From  the  peculiarity  of  the  tribunal  of  the 
Courts  of  Common  Law  have  arisen  nine  parts  out  of  ten  of 
the  peculiarities  of  our  law  of  evidence.    Here  the  principle 
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of  admissibility  of  evidence  must  be  founded  on  the  peculiar- 
ity of  the  tribunal  to  which  it  is  tendered,  (a) 

I  fully  agree  with  the  observation  of  one  of  the  learned 
Judges  (Mr.  Baron  Alderson),  when  he  says,  that  if  we  come 
to  one  kind  of  evidence  which  more  than  any  other  is  danger- 
ous, it  is  evidence  like  this,  for  if  once  it  goes  to  a  jury,  it  is 
certain  to  have  a  great  deal  more  weight  with  the  jurymen 
than  such  evidence  ought  to  have.  This,  therefore,  would 
lead  me  rather  to  keep  the  door  less  than  to  hold  it  more 
open  to  the  admissibility  of  such  testimony.     But  I 

*  770    *  need  not  argue  more  upon  this  point,  for  imless  the 

admissibility  of  this  evidence  stands  upon  common-law 
rules,  it  must  be  rejected.  My  opinion  is  clear ;  but  when 
any  one  sees  a  thing  so  clearly,  and  yet  finds  others,  and  per- 
sons of  great  ability  and  learning,  differing  from  him,  I  think 
he  is  bound  to  take  time  to  consider  his  own  opinion,  aided 
by  the  lights  which  their  labours  have  thrown  upon  it. 

Judgment  postponed. 

June  7. 

Lord  Brougham. — My  Lords,  I  am  now  prepared  to  move 
the  affirmance  of  the  judgment  of  the  Court  below.  I  am  per- 
fectly satisfied  that  all  the  letters  set  forth  in  the  bill  of  excep- 
tions, and  the  admissibility  of  which  formed  the  question  on 
this  appeal,  were  properly  rejected  at  the  trial  as  not  admissi- 
ble in  evidence,  according  to  the  rules  which  govern  the  recep- 
tion of  evidence  in  our  Courts  of  Common  Law.  I  stated  to 
your  Lordships  on  a  former  day  that  that  was  my  opinion,  and 
that  the  only  doubt  I  entertained  arose  in  consequence  of  the 
difference  of  opinion  among  the  learned  Judges  who  assisted 
your  Lordships  with  their  advice.  Six  of  those  learned 
Judges  gave  their  opinions  that  all  the  letters  were  properly 
rejected,  the  six  others  giving  a  different  opinion,  but  also 
differing  among  themselves ;  three  of  them  being  of  opinion 
that  all  the  letters  were  admissible,  and  three  that  one  only 
was  admissible.    I  then  stated,  that  it  appeared  to  me  there 

^  See  the  remarks  of  MasoNi  J.,  in  DeWitt  v.  Barley,  5  Selden,  377- 
3S0. 
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was  no  ground  for  any  distinction  between  Oliver  Marton's 
letter  and  the  other  two ;  that  if  the  two  letters  were  prop- 
erly rejected,  —  as  nine  of  the  learned  Judges  agreed 
they  were,  —  I  did  *  not  see  any  ground  of  distinction    *  771 
between  them  and  the  third  letter.     Bub  three  of  the 
learned  Judges  thought  Mr.  Marton's  letter  was  distinguished 
from  the  other  two  by  reason  of  the  indorsement  on  it  by 
Mr.  Barrow,  who  had  been  Mr.  Marsden's  attorney  at  the 
time  of  its  date.     That  indorsement,  which  was  proved  to  be 
in  the  handwriting  of  Mr.  BaiTOw,  did  not  appear  to  me  to 
form  any  ground  of  distinction ;  it  rather  tended  to  prove 
that  Mr.  Marsden  had  not  seen  that  letter.     The  indorsement 
in  the  hand  of  a  third  person  could  not  prove  that  Mr.  Mars- 
den acted  on  the  letter,  and  without  some  act  done  by  him  in 
respect  of  it,  all  the  Judges  admitted  that  it  coiild  not  be 
evidence  of  his  competency,  which  was  the  matter  in  issue. 
In  the  next  place,  it  was  quite  clear  that  Mr.  Barrow  read 
that  letter ;  he  was  Mr.  Marsden's  solicitor,  and  his  indorse- 
ment on  it  did  not  prove  that  Mr.  Marsden  transmitted  it  to 
him,  or  read  it,  or  ever  saw  it ;  and  to  infer  from  the  indorse- 
ment that  he  communicated  it  to  his  attorney,  was  assuming 
the  very  fact  which  was  required  to  be  proved.     Then  there 
is  a  failure  of  proof  of  his  having  done  any  act  in  respect  of 
that  letter,  showing  his  competency  to  make  his  will,  and 
the  three  letters  were  alike  inadmissible  for  that  purpose. 
And  even  on  the  showing  of  the  learned  Judges  in  favour  of 
this  letter,  —  Mr.  Marton's, — there  is  no  ground  for  holding 
it  more  entitled  to  be  admitted  than  the  other  two  letters.     I 
never  saw  a  clearer  case,  or  one  calling  for  a  more  unhesitat- 
ing expression  of  opinion,  and  I  move  accordingly,  that  the 
judgment  of  the  Court  of  Exchequer  Chamber  be  affirmed. 

My  noble  and  learned  friend.  Lord  Lyndhurst,  not  having 
heard  the  arguments  at  your  Lordships'  Bar,  declines 
to  deliver  any  opinion  on  them ;  but  *  having  read  the  *  772 
opinions  of  the  learned  Judges,  he  authorises  me  to 
say  that  he  agrees  with  me,  that  the  judgment  of  the  Court 
below  ought  to  be  affirmed,  as  in  accordance  with  the  great 
principle  of  the  rule  of  evidence  in  question. 
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Lord  Denman.  —  I  have  not  the  advantage  of  having  heard 
the  arguments  in  this  case  at  your  Lordships'  bar,  nor  the 
opinions  delivered  to  your  Lordships  by  the  learned  Judges. 
But  I  heard  the  question  of  the  admissibility  of  these  letters 
argued  in  the  Court  of  King's  Bench  two  years  ago.  It 
would  not  be  proper  for  me  to  enter  into  the  case  at  any 
length,  but  I  wish  to  state  to  your  Lordships  the  opinion 
which  I  formed  when  the  case  was  before  the  Court  in  which 
I  have  the  honour  to  sit,  and  having  carefully  considered  the 
judgments  given  by  the  Judges  in  the  Exchequer  Chamber 
since,  I  still  adhere  to  the  judgment  of  the  Court  of  King's 
Bench.  Supposing  these  letters  were  found  and  produced 
under  circumstances  free  from  all  suspicion,  and  that  they 
expressed  the  genuine  opinions  of  the  writers  of  them  re- 
specting the  person  to  whom  they  were  addressed,  I  continue 
to  hold  that  that  expression  of  opinion  could  not  be  admitted 
to  prove  the  fact  of  his  competency,  and  therefore,  as  decla- 
rations of  opinion,  they  could  not  have  the  smallest  influence 
on  the  question  in  issue.  To  infer,  from  the  circumstances 
under  which  these  letters  were  found,  that  the  testator  acted 
on  them,  we  must  first  assume  his  competency,  which  ia  the 
matter  to  be  proved.  The  tendering  of  the  letters  under 
these  circumstances  would  rather  make  me  jealous  of  extend- 
ing the  rules  which  guard  the  reception  of  evidence.     The 

only  question  admitting  of  doubt  is,  whether  the  letter 
♦773    of  Mr.  Marton  *  is  in  a  different  situation  from  the 

other  two.  I  could  not  see,  after  the  most  careful 
consideration,  why  a  different  rule  of  evidence  should  be 
applied  to  that  letter.  Had  the  testator  himself  indorsed  it, 
that  act  might  have  proved  the  fact,  for  proof  of  which  it  was 
offered.  But  when  I  consider  that  the  indorsement  was  not 
written  by  the  testator,  but  by  Mr.  Barrow,  his  attorney,  I 
do  not  understand  how  that  indorsement  could  distinguish 
that  letter  from  the  others,  so  as  to  make  it  admissible  to 
prove  the  testator's  competency.  There  is  no  proof  that  he 
did  any  rational  act  in  respect  of  that  letter,  unless  we  assume 
that  his  was  the  hand  that  wrote  the  indorsement,  which  is 
contrary  to  the  evidence*  I  agree,  therefore,  with  the  opinion 
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expressed  by  my  noble  and  learned  friend,  that  the  judgment 
ought  to  be  affirmed. 

The  Lord  Chancellor.  — It  was  my  duty  to  attend  to  the 
arguments  in  this  case  at  the  bar,  and  also  to  the  opinions 
delivered  by  the  learned  Judges,  to  whom  I  listened  with  the 
utmost  attention,  and  their  statements,  although  not  binding 
on  your  Lordships,  are  entitled  to  the  greatest  weight  and 
respect.     They  all  seemed,  to  agree  in  one  point,  that  the 
letters,  taken  as  the  mere  declarations  of  the  opinions  of  the 
writers  of  them,  could  not  be  evidence  of  the  competency  of 
the  person  to  whom   they  were  addressed.     Some  of  the 
learned  Judges  say,  all  the  letters  ought  to  have  been  re- 
ceived in  evidence,  because  there  was  sufficient  proof,  as  they 
conceived,  that  the  testator  acted  on  them.     There  is  no 
doubt,  that  if  he  had  acted  on  them,  they  would  be  receiv- 
able at  all  events,  whatever  might  be  the  effect  of  them  on 
the  jury.     But  the  question  is,  whether  he  did  or  did  not 
act  on  them.     They  were  found,  together  with  other 
letters,  *  open,  'in  a  cupboard  under  a  bookcase  in  the    *  774 
testator's  private  room,  and  one  of  them  had  an  indorse- 
ment in  the  handwriting  of  Mr.  Barrow,  who  was  then  the 
testator's  solicitor.     Three  of  the  learned  Judges  were  of 
opinion  that  this  indorsement  distinguished  that  letter  from 
the  other  two,  so  as  to  render  it  admissible ;  three  more 
thought  all  the  letters  admissible ;  while  the  other  six  thought 
none  of  them  was  receivable,  because  there  was  no  proof  that 
the  testator  acted  on  any  of  them ;  and  with  this  conclusion 
I  entirely  concur,  being,  like  them,  of  opinion  that  the  testa- 
tor did  not  act  on  any  of  the  letters  in  such  a  way  as  would 
prove  his  competency  to  make  his  will.     In  order  to  intro- 
duce the  letters,  there  must  be  some  accompanying  proof  that 
he  was  engaged  in  the  matters  to  which  they  referred.    There 
was  no  such  proof,  nor  was  there  any  of  the  person  by  whom 
the  seals  were  broken  or  the  letters  were  placed  in  the  cup- 
board, but  it  was  desired  to  be  inferred  that  they  were  placed 
there  by  the  testator.    If  he  had  placed  them  there  after 
opening  and  reading  them,  these  acts  would  be  valuable  to  a 
certain  extent,  as  proof  of  his  competency ;  but  as  there  is  no 
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proof  of  his  having  so  acted  with  regard  to  any  ot  these  let- 
ters, no  inference  can  be  drawn  either  in  favour  of  his  com- 
petency or  against  it.  To  infer  these  acts  without  proof 
would  be  assuming  his  competency,  which  is  the  very  ques- 
tion in  issue.  One  of  the  letters  was  indorsed  by  the  testa- 
tor's attorney ;  had  it  been  indorsed  by  himself,  it  would  be 
receivable;  but  from  that  act,  done  by  the  attorney,  no 
inference  can  be  drawn  as  to  the  testator's  competency :  it  is 
an  act  not  more  consistent  with  his  competency  than  it  was 
with  his  incompetency.    To  infer  without  proof  that 

*  775   he  dealt  with  the  letters,  is  to  assume  his  *  competency, 

which  is  the  whole  question.  From  the  appearance  of 
the  letters  no  inference  can  be  drawn  whether  he  or  another 
person  had  dealt  with  them.  Mr.  Barrow,  whose  indorse- 
ment was  on  the  thu-d  letter,  was  as  likely  as  the  testator  to 
be  the  person  who  opened  it,  and  gave  directions  on  it.  You 
cannot  assimie  that  the  testator  dealt  with  these  letters.  It 
is  allowed  almost  by  all,  that  two  of  the  letters  are  inadmissi- 
ble. I  think  the  third  also  inadmissible ;  and  I  agree  that  the 
judgment  of  the  Court  below  ought  to  be  affirlned. 

Affirmed  accordingly. 

(Lord  Abinger  did  not  take  any  part  in  the  case.  He  had  been  coun- 
sel for  the  defendant  in  error  from  1830  to  1835,  at  which  latter  period 
he  was  appointed  Lord  Chief  Baron,  and  was  created  a  peer.) 
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ACCUMULATION. 

A  testator  devised  his  freehold  and  copyhold  estates,  charged  with 
annuities  for  his  sons  and  daughter,  upon  trust,  to  invest  and 
accumulate  the  surplus  produce  thereof  for  the  benefit  of  his 
•  grandchildren,  until  the  youngest  should  attain  twenty-one, 
when  the  accumulations  were  to  be  divided  among  such  of  them 
as  should  be  then  living  ;  and  he  directed  that  in  case  any  of  his 
sons  and  daughter  should  be  living  after  the  youngest  of  his 
grandchildren  should  have  attained  twenty-one,  the  residue  of 
the  said  rents  and  profits  should  be  further  accumulated,  and 
such  accumulation  divided  among  his  grandchildren,  who  should 
be  living  at  the  death  of  the  survivor  of  his  sons  and  daughter  ; 
and  charged,  as  aforesaid,  he  directed  that  after  the  death  of 
such  survivor  his  said  estates  should  stand  charged  for  twenty 
yeara  with  the  payment  of  two-third  parts  of  the  clear  produce 
of  them,  in  equal  proportions  of  so  much  money  as  would  in 
fifteen  years  make  30,000/.,  which  sum,  with  the  interest  thereof, 
he  directed  should  be  equally  divided  among  all  his  grandchil- 
dren who  should  live  to  attain  the  age  of  twenty-one,  their 
executors,  or  administrators.  The  testator  died  in  1812,  leaving 
ten  grandchildren,  nine  of  them  children  of  one  of  the  annu- 
itants. All  of  them  lived  to  attain  twenty-one,  the  youngest 
having  attained  that  age  in  1830.  The  last  survivor  of  the 
testator's  sons  and  daughter  died  in  1831. 
Held,  that  the  charge  of  two-thirds  of  the  produce  of  the  estates  was 
a  provision  for  accumulation,  within  the  Act  39  and  40  Geo.  3, 
c.  08,  and  therefore  void,  so  far  as  it  extended  to  any  period 
after  the  expiration  of  twenty-one  years  from  the  testator's 
death.  —  Evans  v.  Hellier,  114. 

AGENT.     See  Devise,  4. 

ANNUITIY.     See  Devise,  6.    LfCUMBBAKCEB. 

APPEAL.     See  Cobporatiow.    Pbactice. 


*  BASTARDY.     See  LeoitimacJt.  *  778 

BILL  OF  EXCEPTIONS.    See  Pbactice,  8. 
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BILLS  OF  EXCHANGE.     See  Foreign  Law. 

Where  bills  were  drawn  and  accepted ,  and  became  due  in  France,  but 
the  acceptor,  a  Scotchman,  before  such  bills  became  due,  re- 
turned to  Scotland,  and  there  continued  till  his  death,  held,  by 
the  Lords  (reversing  the  decision  of  the  Court  of  Session),  that 
more  than  six  years  having  elapsed  between  the  time  of  the  bills 
becoming  due  and  the  action  being  brought,  the  Scotch  law  of 
prescription  applied,  and  that  its  effect  was  not  prevented  by  the 
fact  that  the  payee  had  taken  legal  proceedings  in  France  during 
the  absence  of  the  debtor,  and  had  obtained  judgment  against 
him.  —  Dan  v.  Lippmann,  1. 

CHARITY.     See  Devise,  2. 
CONTRACT.     See  Marriage  Contract. 
CORPORATION.     See  Practice. 

1.  A  summons  of  declarator  charged  the  Lord  Provost,  magistrates, 

and  town-council  of  Glasgow,  with  the  breach  of  an  agreement 
entered  into  by  their  predecessors  with  regard  to  the  administra- 
tion of  a  trust  fund  ;  and  prayed  ^*  that  the  said  Lord  Provost, 
magistrates,  and  council,  and  A.  B.  C.  D.,  &c.,"  reciting  the 
name  of  every  one  of  them,  ^*  for  themselves,  and  as  represent- 
ing the  burgh  and  community  of  Glasgow,  ought  to  be  de- 
cerned." The  Court  of  Session  pronounced  an  interlocutor, 
decerning  **  against  the  defenders  in  terms  of  the  conclusion  of 
the  libel,"  declaring  them  liable  in  expenses,  and  specially  direct- 
ing that  no  part  of  the  expense  of  tlds  litigation  should  form  a 
charge  on  the  trust  fimd. 
Held,  that  the  hiterlocutor  thus  appearing  to  affect  the  interests  of 
each  individual  member  of  the  corporation,  any  one  member 
was  by  law  entitled  to  appeal  against  it.  —  Gray  v.  Forbes,  357. 

2.  The  lists  of  persons  qualified  to  elect  or  be  elected  to  municipal 

offices  in  the  burghs  of  Scotland,  must  be  made  up  on  the  I6th 
of  September  in  each  year  by  the  town-clerk  of  each  burgh,  in 
conformity  with  the  sheriffs*  lists  of  parliamentary  voters  for 
such  burghs.  — Monteith  v.  M*  Gavin,  409. 

3.  The  town-clerk  has  no  authority  to  alter  the  burgh  lists  then  made 

up,  even  upon  intimation  that  the  sheriffs'  lists  have  been  sub- 
*  779       sequently  altered  by  the  Court  of  Review,  but  such  *  borough 
lists  must  remain  until  the  16th  of  September  in  the  following 
year,   and  then  be  altered  in  conformity  with  the  then  exist- 
ing parliamentary  lists  for  the  burgh.  —  Monteith  v.  ArGavin^ 
409. 
Where,  therefore,  a  person's  name  stood  on  the  sheriffs'  list  on  the 
16th  of  September,  and  waA  transferred  by  the  town-clerk  to  the 
burgh  list  on  that  day,  such  person  was  entitled  to  elect  and  be 
elected  to  a  municipal  office  in  virtue  of  so  appearing  on  the 
burgh  lists,  though  before  the*period  of  the  municipal  elections 
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his  name  had  been,  by  the  decision  of  the  Court  of  Review,  re- 
moved from  the  parliamentary  lists  made  up  by  the  sheriff. 
Qu.  Whether  in  such  a  case  his  right  to  elect  or  be  elected  can  prop- 
erly be  discussed  in  the  Courts  of  Scotland  by  a  bill  of  suspen- 
sion and  interdict.  —  Monteith  y.  AP  Gavin,  409. 
COSTS. 

1.  Where  a  trust  disposition  was  obscurely  worded,  and  the  residue 

was  very  much  larger  than  the  disponer  expected,  the  Lords 
ordered  that  -the  costs  of  all  the  parties  should  be  paid  out  of 
such  residue.  —  Miller  y.  Rowan,  99. 

2.  In  a  case  in  which  the  question  was  as  to  the  words  of  a  will  creat- 

ing a  trust  for  the  benefit  of  B.  £.  L.,  or  being  merely  words 
recommendatory  of  him  to  the  ofl5ce  of  agent  to  W.  S.,  who  was 
to  take  the  estate. 
Held  that,  as  this  case  might  have  been  discussed  on  demurrer  without 
any  inquiry  into  the  fitness  of  B.  E.  L.  for  the  situation  of  agent, 
the  costs  incurred  by  an  inquiry  of  that  sort  in  the  Court  below 
had  been  needlessly  incurred,  and  should  not  be  paid  by  B.  E.  L. 
to  W.  S. ,  but  that  each  party  should  in  that  respect  bear  his  own 
costs.  —  Shaw  y.  Lawleas,  129. 

3.  Costs  are  not  given  where  an  interlocutor  is  only  varied.  —  Taylor 

v.  Hossack,  380. 


DESCENT   OF  HONORS.     See  Pberaok. 

DEVISE.     See  Costs. 

1.  A.  B.,  by  trust-deed  of  settlement,  gave « all  his  estate,  real  and 
personal,  to  trustees,  with  power  to  keep  up  the  trust  by  assump- 
tion of  new  trustees  ;  and  he  directed  tbeni  to  put  out  on  secu- 
rity 2000/.,  and  pay  the  interest  to  M.  M.  for  her  life,  the  said 
sum  itself  payable  to  the  trustees  on  her  death  ;  and  he  directed 
them  to  apply  the  residue  of  his  estate  to  such  benevolent 
and  charitable  purposes  as  *  they  should  think  proper ;  *  780 
and  if  the  same  should  amount  to  600/.  or  upwards,  he 
recommended  to  his  said  trustees  and  their  foresaids,  to  vest  the 
same  in  themselves,  and  apply  the  proceeds  in  yearly  payments 
to  faithful  domestic  servants  settled  in  Glasgow.  And  if  the 
residue  should  not  amount  to  600/.,  he  authorized  his  said  trus- 
tees to  distribute  the  same  to  such  charitable  and  benevolent 
purposes  as  they  should  think  proper.  The  residue  was  found 
to  amount  to  12,000/. 
Held,  first,  that  the  words  **  the  said  sum  itself  payable  to  the  trustees 
on  her  (M.  M.'s)  death,"  did  not  give  the  2000/.  to  them  benefi- 
cially, but  it  became  part  of  the  general  estate  ;  secondly,  that 
the  bequest  of  the  residue  was  not  void  for  uncertainty ;  and 
thirdly,  that  the  costs  of  all  the  parties  ought  to  be  paid  out  of 
the  residue,  as  the  instrument  was  obscurely  worded,  and  the 
residue  was  so  much  liArger  than  the  disponer  expected.  —  Miller 
v.  Rowan,  99. 
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2.  Jl  direction  by  a  testator  to  his  trustees  to  apply  the  residue  of  his 

personal  estate  to  and  for  such  beneyolent,  charitable,  and 
religious  purposes  as  they  in  their  discretion  should  think  most 
advantageous  and  beneficial,  and  for  no  other  use,  intent,  or  pur- 
pose, held,  void  for  uncertainty.  —  WUliaim  y.  Kershaw,  111,  n. 

3.  A  testator  devised  his  freehold  and  copyhold  estates,  charged  with 

annuities  for  his  sons  and  daughter,  upon  trust,  to  invest  and 
accumulate  the  surplus  produce  thereof  for  the  benefit  of  his 
grandchildren,  until  the  youngest  should  att^  twenty-one, 
-when  the  accumulations  were  to  be  divided  among  such  of  them 
as  should  be  then  living  ;  and  he  directed  that  in  case  any  of  his 
sons  and  daughter  should  be  living  after  die  youngest  of  his 
grandchildren  should  have  attained  twenty-one,  the  residue  of 
the  said  rents  and  profits  should  be  further  accumulated,  and 
such  accumulation  divided  among  his  grandchildren,  who  should 
be  living  at  the  death  of  the  survivor  of  his  sons  and  daughter  ; 
and  charged,  as  aforesaid,  he  directed  that  after  the  death  of 
such  survivor  his  said  estates  should  stand  charged  for  twenty 
years  with  the  payment  of  two-third  parts  of  the  clear  produce 
of  them,  in  equal  proportions  of  so  much  money  as  would  in 
fifteen  years  make  30,000i,  which  sum,  with  the  interest  thereof, 
he  directed  should  be  equally  divided  among  all  his  grandchil- 
dren who  should  live  to  attain  the  age  of  twenty-one,  their 
*  781  executors  or  administrators.  *  The  testator  died  in  1812,  leav- 
ing ten  grandchildren,  nine  of  them  children  of  one  of  the  annu- 
itants. All  of  them  lived  to  attain  twenty-one,  the  youngest 
having  attained  that  age  in  1830.  The  last  survivor  of  the 
testator's  sons  and  daughter  died  in  1831. 
Heldy  that  the  charge  of  two-thirds  of  the  produce  of  the  estates  was 
a  provision  for  accumulation,  within  the  Act  39  &  40  Geo.  3,  c^ 
98,  and  therefore  void,  so  far  as  it  extended  to  any  period  after 
the  expiration  of  twenty-one  years  from  the  testator's  death.  — 
Evam  v.  Hellier,  114. 
4.  A  testator  devised  certain  real  estates  to  trustees  for  the  use  of  W. 
S.  for  life,  with  remainders  over,  and  he  directed  the  residue  of 
his  personal  estate  to  be  invested  in  the  purchase  of  other  real 
estates.  The  will  then  contained  this  proviso  :  **  And  it  is  also 
my  particular  desire  that  my  said  executors,  whilst  acting  in  the 
management  of  all  or  any  of  my  affairs  under  this  my  will,  as 
also  my  friend  W.  S.,  when  he  shall  enter  into  the  receipt  and 
perception  of  my  said  rents  of  K.  V.  and  K.,  shall  continue  the 
said  B.  £.  L.  in  the  receipt  and  management  thereof,  and  Uke- 
wise  shall  employ  and  retain  him  in  the  receipt,  •  agency,  and 
management  of  the  rents  and  issues  of  such  other  lands  and 
premises  as  shall  and  may  be  purchased  and  settled  in  pursuance 
of  the  directions  hereinbefore  contained,  at  the  usual  fees  allowed 
to  agents,  he  having  acted  for  me  since  I  became  possessed  of 
said  estates  fully  to  my  satisfaction." 
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ffeld,  by  the  Haaae  of  Lords,  reversing  the  Judgment  of  the  Court 
below,  that  these  words  did  not  create  a  trust  in  favour  of  B.  £. 
L:—  Shaw  v.  Lawless ,  129. 

5.  D.,  by  indenture,  in  1799,  demised  all  his  estates  in  Ireland,  of 
which  he  was  seised  for  life,  to  trustees  for  ninety-nine  years,  on 
trust  to  pay  him  an  annuity  of  10,000/.,  and  to  apply  the  residue 
of  the  rents  and  profits  in  payment  of  his  debts.  He  soon  after 
received  the  rents  to  his  own  use,  excluding  the  trustees'  re- 
ceiver ;  and  in  1819  he  joined  his  eldest  son  B.,  the  tenant  in 
tail,  in  suffering  recoveries  of  the  estates,  which,  by  a  deed  exe- 
cuted by  them  in  1822,  were  limited  to  trustees,  among  other 
trusts,  to  pay  B.  two  annuities  of  5000/.  and  1000/.  during  D.  's 
life,  with  power  to  D.  to  charge  the  estates  with  217,000/.,  and 
power  to  B.  to  charge  them  with  100,000/.  to  be  raised  after  D.'s 
death.  B.  assigned  his  annuities,  and  charge  of  100,000/., 
to  W.  *  to  secure  the  repayment  of  moneys  advanced.  In  *  782 
1835,  W.  filed  a  bill  in  Ireland  against  D.  and  B.  and 
others  for  enforcing  these  securities.  Some  of  D.'s  creditors, 
who,  in  a  suit  instituted  there  in  1828,  had  obtained  the  benefit 
of  a  suit  pending  in  England  against  him  and  the  trustees  of  the 
deed  of  1799  for  carrying  the  trusts  thereof  into  execution,  and 
a  receiver  over  the  trust  estates  being  made  defendants  to  W.'s 
bill,  claimed  by  their  answer  to  be  first  incumbrancers  on  D.'s 
annuity  of  10,000/.  to  the  amount  of  the  rents  received  by  him 
above  that  sum,  in  breach  of  the  trusts  of  the  deed  of  1799. 

Held,  that  as  D.'s  creditors  in  their. suit  never  sought  to  attach  his 
annuity  before  he  granted  the  annuities  out  of  it  to  B.,  but  con- 
fined their  proceedings  to  the  carrying  of  the  trusts  of  ihe  deed 
of  1799  into  execution,  B.  being  no  party  to  them,  was  by  the 
deed  of  1822  a  purchaser  for  valuable  consideration,  without 
notice  ;  that  his  two  annuities  were  well  charged  on  D.'s  annuity 
of  10,000/.;  and  W.,  as  B.'s  assignee,  was  a  prior  incumbrancer 
on  it.  —Houlditch  y.  Wallace^  629. 

EVIDENCE. 

In  a  claim  of  peerage,  where  there  is  no  patent  of  creation  or  enrol- 
ment of  such  piatent,  and  the  contemporaneous  Lords'  Journals 
are  not  in  existence,  an  old  MS.  book,  purporting  to  be  copied 
from  the  Journals  by  an  ofBcer  whose  du^  it  was  to  prepare 
lists  of  peers  present  and  absent,  will  be  received  as  evidence  of 
a  peer  sitting  in  Parliament. 

A  return  to  a  royal  commission,  not  signed  nor  sealed  by  the  conmiis- 
sioners,  is  not  admissible  to  prove  any  matter  therein  stated. 

A  pedigree  made  by  a  person  with  a  view  to  a  suit  respecting  property 
is  not  receivable  in  a  claim  of  peerage  by  his  son  to  prove  his 
descent ;  nor  is  a  case  stated  for  the  opinion  of  counsel,  produced 
from  the  family  papers  cff  a  distant  relation  of  the  claimant. 
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Entries  in  a  family  missal  are  admitted  as  evidence  of  births,  deaths, 
and  marriages  of  members  of  the  family,  just  like  similar  entries 
in  a  family  Bible. 
To  make  a  copy  of  a  record  admissible  in  evidence,  it  is  not  enough 

*  783       that  it  was  held  by  a  witness  while  another  read  *  the  original 

to  him.  There  must  be  a  change  of  hands,  or  the  witness  must 
himself  read  the  copy  with  the  original.  —  Slane  Peerage ^  24. 

The  statements  of  chroniclers  or  contemparary  historians  are  not 
admissible  as  evidence  of  the  creation  of  a  peerage. 

The  admission  of  -an  inscription  in  a  churchyard  by  a  former  Com- 
mittee of  Privileges,  does  not  make  a  copy  from  their  minutes 
necessarily  admissible  in  another  case.  A  paper  writing  found 
among  an  ancestor's  papers,  in  the  custody  of  a  stranger  in 
blood,  and  not  signed  by  the  ancestor,  nor  by  any  of  his  family, 
is  not  admissible  to  show  the  state  of  the  family. 

A  manuscript  book,  intitled,  '*  Funeral  Certificates  of  the  Nobility," 
produced  from  the  Heralds'  College,  is  admissible  evidence  of 
the  state  of  the  deceased's  family,  and  other  statements  con- 
tained in  it.  —  The  Vaux  Peerage^  626. 

A  monument<al  inscription  admitted  in  one  case  is  not  as  of  course 
admissible  in  another.  —  Id,  541. 

On  a  question  of  the  competency  of  a  party  to  make  a  will,  letters 
written  to  that  party  by  third  persons  since  deceased,  and  found 
(many  years  after  their  date)  among  his  papers,  are  not  admissi- 
ble in  evidence,  without  proof  that  he  himself  acted  upon  them. 
—  Wright  V.  Tatham,  670. 


FOREIGN  LAW. 

The  law  of  a  country,  where  a  contract  is  to  be  enforced,  must  govern 
the  enforcement  of  such  contract. 

Where,  therefore,  bills  were  drawn  and  accepted,  and  became  due  in 
France,  but  the  acceptor,  a  Scotchman,  before  such  bills  became 
'  due,  returned  to  Scotland,  and  there  continued  till  his  death, 
held,  by  the  Lords  (reversing  the  decision  of  the  Court  of  Ses- 
sion), that  more  than  six  years  having  elapsed  between  the  time 
of  the  bills  becoming  due  and  the  action  being  brought,  the 
Scotch  law  of  prescription  applied,  and  that  its  effect  was  not 
prevented  by  the  fact  that  the  payee  had  taken  legal  proceedings 
in  France  during  the  absence  of  the  debtor,  and  had  obtained 
judgment  against  him. 

A  Court  which  is  called  on  to  enforce  a  foreign  judgment  may  exam- 
ine into  that  judgment  to  see  whether  it  has  been  rightfully 
obtained  or  not — Don  v.  Lippmann,  1. 


HONORS.     See  Evibencb.    Peeraqb. 
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♦  INCUMBRANCER.  ♦  784 

D.,  by  indenture,  in  1799,  demised  all  his  estates  in  Ireland,  of 

which  he  was  seised  for  life,  to  trustees  for  ninety-nine  years,  on 
trust  to  pay  him  an  annuity  of  10,000/. ,  and  to  apply  the  residue 
of  the  rents  and  profits  in  payment  of  his  debts.  He  soon  after 
received  the  rents  to  his  own  use,  excluding  the  trustees*  re- 
ceiver ;  and  in  1819  he  joined  his  eldest  son  B.,  the  tenant  in 
tail,  in  sufEering  recoveries  of  the  estates,  which,  by  a  deed  ex- 
ecuted by  them  in  1822,  were  limited  to  trustees,  among  other 
trusts,  to  pay  B.  two  annuities  of  5000Z.  and  1000/.  during  D.'s 
life,  with  power  to  D.  to  charge  the  estates  with  217,000/.,  and 
power  to  B.  to  charge  them  with  100,000/.  to  be  raised  after  D.'s 
death.  B.  assigned  his  annuities  and  charge  of  100,000/.  to  W. 
to  secure  the  repayment  of  moneys  advanced.  In  1835,  W.  filed 
a  bill  in  Ireland  against  D.  and  B.,  and  others,  for  enforcing 
these  securities.  Some  of  D.  's  creditors,  who,  in  a  suit  instituted 
in  1828,  had  obtained  the  benefit  of  a  suit  pending  in  England 
against  him,  and  the  trustees  of  the  deed  of  1799  for  carrying  the 
trusts  thereof  into  execution,  and  the  appointment  of  a  receiver 
over  the  trust  estates,  being  made  defendants  to  W.'s  bill, 
claimed  by  their  answer  to  be  first  incumbrancers  on  D.'s  annu- 
ity of  10,000/.  to  the  amount  of  the  rents  received  by  him  above 
that  sum,  in  breach  of  the  trusts  of  the  deed  of  1799. 

Heldy  that  as  the  creditors  of  D.  in  their  suit,  never  sought  to  attach 
his  annuity  before  he  granted  the  annuities  out  of  it  to  B. ,  but 
confined  their  proceedings  to  the  carrying  of  the  trusts  of  the 
deed  of  1799  into  execution,  B.  being  no  party  to  them,  was  by 
the  deed  of  1822  a  purchaser  for  valuable  consideration,  without 
notice  ;  that  his  two  annuities  were  well  charged  on  D.'s  annu- 
ity of  10,000/.;  and  W.,  as  B.'s  assignee,' was  a  prior  incum- 
brancer on  it.  —  Houlditch  v.  Wallace ,  629. 
INTEREST  ON  JUDGMENT. 

On  a  judgment  afiirmed  on  writ  of  error  the  House  of  Lords  gives 
interest  from  the  day  of  its  affirmance  by  the  Exchequer  Cham- 
ber, pursuant  to  the  provisions  of  the  Statute  3  &  4  WiU.  4,  c. 
42,  §  30.  —  Garland  v.  Carlisle,  354. 


LEGITIMACY. 

Husband  and  wife,  after  living  together  for  ten  years,  and  *hav-  *  785 
ing  one  child,  agreed  to  separate.    They  accordingly  after- 
wards lived  apart,  but  within  such  distance  as  afforded  them 
opportunities  of  sexual  intercourse,  the  husband  not  being  impo- 
tent. 

Held,  that  the  presumption  of  law  in  favour  of  the  legitimacy  of  a 

child  begotten  and  bom  of  the  wife  during  the  separation,  may 

be  rebutted,  not  only  by  evidence  to  show  that  the  husband  had 

not  sexual  intercourse  with  her,  but  also  by  evidence  of  their 
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conduct,  such  as  that  the  ynfe  was  Hying  in  adultery,  that  she 
concealed  the  birth  of  the  child  from  the  husband,  and  declared 
to  him  that  she  never  had  such  child  ;  that  the  husband  dis- 
claimed all  knowledge  of  the  child,  and  acted,  up  to  his  death, 
as  if  uo  such  child  was  in  existence  ;  and  also,  that  the  wife's 
paramour  aided  in  concealing  the  child,  reared  and  educated  it 
as  his  own,  and  left  it  all  his  property  by  his  will.  —  Morris  t. 
lavieSf  163. 
LIMITATIONS,  STATUTE  OF.    See  Foreign  Law. 


MARRIAGE  CONTRACT. 

In  a  marriage  contract,  the  husband  coyenanted  to  secure  to  his 
intended  wife  the  benefit  of  the  pension  or  annuity  payable  from 
a  certain  fund  to  the  widow  of  a  subscriber,  **  and  failing  thereof, 
or  in  case  the  said  pension  or  annuity,  from  whatever  cause,  shall 
not  be  available  to  his  promised  wife,  excepting  only  through  her 
right  to  and  possession  of  property  producing  the  amount  of  the 
pension,  he  bound  himself,  his  executors,"  &c.,  to  make  pay- 
ment to  her  of  a  clear  yearly  annuity  equal  to  the  pension.  At 
the  time  of  his  death  he  had  secured  his  wife  a  pension  on  the 
Bombay  Military  Fund  to  the  amount  of  365/.  a  year.  From 
different  causes  (other  than  her  possession  of  property  produc- 
ing the  amount  of  the  pension)  the  payment  of  the  pension  was 
at  first  reduced,  and  afterwards  stopped. 
Held,  that  the  contract  was  an  absolute  contract  to  make  good  the 
amount  of  the  pension  in  every  case  but  that  of  the  possession 
of  property  producing  a  similar  amount,  and  that  event  not  hav- 
ing happened,  the  husband's  estate  was  declared  liable.  — Taylor 
V.  Hossack,  380. 


PATENT.     See  Peerage. 

PEERAGE.     See  Evidence.     Practice. 

1.  B.  claiming,  of  right,  to  be  Lord  Baron  of  Slane,  in  the  peerage 

*786  of  Ireland,  as  heir  general  of  the  last  Lord  Slane,  *and  alleging 
that  the  same  was  a  barony  in  fee,  showed  by  his  statement  and 
proofs,  that  from  the  first  creation  of  a  peerage  in  his  ancestors 
to  the  year  1597,  four  such  peers,  dying  at  various  periods  with- 
out issue  male,  but  leaving  daughters  or  sisters,  were  severally 
succeeded  in  the  dignity  by  the  heirs  male,  uncles  or  cousins, 
who  were  in  possession  of  the  family  estates.  The  claimant 
further  showed  that  a  Lord  Baron  of  Slane,  whom  he  alleged 
to  be  the  last  peer  of  the  family,  and  of  whom  he  stated  him- 
self to  be  sole  heir  general,  left  a  daughter,  an  only  child,  who 
long  survived  him  but  'did  not  claim  the  peerage,  and  also  two 
sisters,  the  elder  of  whom  he  stated  to  have  died  without  issue, 
and  from  the  younger  the  claimant  derived  his  descent  as  her 
sole  heir. 
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Held^  that  the  claimant,  thongh  he  might  be  heir  general,  had  failed 
to  make  out  his  claim  to  the  dignity,  as  it  appeared  by  his  own 
statement  to  have  gone  uniformly  to  the  heirs  male  in  exclusion 
of  the  heirs  female,  who  had  never  made  claim  to  it.  —  Slane 
Peerage,  23. 

2.  Upon  a  claim  to  a  Scotch  peerage,  where  no  patent  of  creation  can 

be  found,  but  it  appears  from  the  records  of  the  Parliament  that 
the  ancestor  from  whom  the  digpiity  is  alleged  to  have  descended, 
sat  in  Parliament,  an  original  instrument,  purporting  to  be  under 
the  Great  Seal  of  Scotland,  and  produced  from  the  repositories 
of  the  heir  of  entail  of  the  family  estates,  will  be  received  as  evi- 
dence of  the  creation  of  such  peer,  with  a  limitation  to  him  and 
his  heirs  male  therein  stated.  —  The  Huntly  Peerage,  349. 

3.  If  a  claimant  omit  to  give  evidence  of  the  creation  and  limitation 

of  one  of  several  dignities  to  which,  he  states,  in  his  petition, 
that  he  is  of  right  entitled,  the  Committee  for  Privileges  will  not 
report  that  he  has  made  good  his  claim  to  that  dignity,  on  the 
presumption  that  it  descended  from  the  same  ancestor  with  the 
other  dignities  to  which  the  claimant  has  proved  his  right.  —  Id, 
Ibid, 

4.  In  a  claim  of  peerage,  it  is  hot  sufficient,  in  the  petition  to  the 

Crown,  to  state  that  the  claimant  is  of  right  entitled  to  the  oig- 
nity,  but  the  petition  should  pray  that  the  claimant  may  be 
declared  so  entitled,  and  the  Committee  for  Privileges  or  the 
House  has  no  power  to  supply  the  defect  of  the  prayer,  but  it 
will  be  necessary  for  claimant  to  present  an  amended  petition  to 
the  Crown.  —  Id,  Ibid, 
*  5.  On  a  claim  by  coheirs  to  the  dignity  of  a  baron,  created  in  *  787 
the  reign  of  11.  8,  and  in  abeyance  from  the  reign  of  Car. 
2,  they  proved  that  their  ancestor  sat  among  the  peers  in  Parlia- 
ment in  the  25th  of  H.  8  ;  that  he  was  duly  summoned  to,  and 
sat  in  the  Parliament  of  the  28th  of  H.  8,  and  that  he  and  his 
heirs  male  —  who  were  also  his  heirs  general  —  were  summoned 
to  and  sat  in  several  succeeding  Parliaments,  by  the  style  and 
title  of  Lord  Yaux.  To  account  for  the  want  of  evidence  of  a 
writ  of  summons  prior  to  the  sitting  in  the  25th  of  H.  8,  they 
showed  that  there  were  no  Lords'  Journals  extant  from  the  7th 
to  the  2jth  of  H.  8 ;  that  the  enrolments  of  writs  during  that 
period  were  very  imperfect ;  and  that,  although  the  patent-rolls 
were  complete,  no  patent  or  charter  of  creation  of  a  barony  of 
Vaux,  nor  any  record  or  trace  of  such  patent,  was  discovered, 
after  the  most  diligent  searches  in  all  the  offices  for  records. 
Held,  that  the  barony  of  Vaux  was  created  by  writ  of  summons  and 
sitting  in  Parliament,  and  was,  therefor^,  descendible  to  heirs 
general.  —  The  Vaux  Peerage,  526. 

PLEADING.     See  Corporation,  1. 

PRACTICE.     See  Costs.     Interest  on  Judgment.     Peerage,  3,  4. 
1.  F.,  whose  petition  to  the  Eang  claiming  the  barony  of  Slane  as  heir 
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male  was  referred  to  the  Attorney-General,  bnt  no  report  made 
thereon,  was,  upon  petition  to  the  House  of  Lords  and  a  state- 
ment by  the  Attorney- Greneral  to  the  Committee  of  Privileges, 
admitted  to  appear  by  his  coimsel  and  agents  to  oppose  B.'s 
claim.  —  Slane  J^eerage,  23. 

2.  If  in  a  claim  of  peerage,  an  important  question  of  law  anses,  the 

Committee  will  depart  from  the  ordinary  rule,  and  hear  two 
counsel  on  each  side.  —  Id,  Ibid. 

3.  A  bill  of  exceptions  tendered  to  the  direction  given  by  the  Judge  to 

the  jury,  set  forth  the  pleadings  and  evidence,  and  then  referred 
to  a  lease,  part  of  which  was  inserted  by  way  of  extract.  The 
judgment  of  the  Court  on  the  bill  of  exceptions  having  been 
brought  up  by  writ  of  error  to  this  House,  the  counsel  for  the 
plaintiff  in  error  proposed  to  read  a  part  of  the  lease  not  ex- 
tracted into  the  bill  of  exceptions. 
Held  J  that  they  were  not  at  liberty  to  do  so.  —  Galway  v.  Baker, 
157. 

*  788    *  4.  On  a  motion  in  the  Court  of  Chancery  for  a  new  trial  of  an 

issue,  the  parties  by  their  counsel  consented  to  take  the  Lord 
Chancellor's  decree,  on  the  evidence  taken  on  the  former  trials, 
in  order  to  avoid  further  expense  and  delay. 
Held,  that  such  decree  was  subject  to  appeal  to  this  House.  —  Morri 
V.  I)avie»,  163. 

5.  Where  A.  presents  a  petition  of  appeal,  and  B.  presents  a  counter 

petition,  praying  that  the  former  may  be  dismissed  as  incompe- 
tent, B.  is  entitled  to  begin  on  the  argument  as  to  the  compe- 
tency of  the  appeal.  —  Gray  v.  Forbes,  357. 

6.  Where  there  are  several  coheirs  to  a  dignity,  and  some  only  claim 

it,  they  must  give  notice  to  the  others.  —  Vaux  Peerage,  526. 

SET-OFF.     See  Trust-Deed. 

TRUST.     See  Corporation.    Devise. 

WILL.     See  Devise. 
WITNESS.     See  Evidence. 
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